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REPORTS 


CASES  ARGUED  AND  DETERMINED 


IN  THE 

Supreme  Court  of  South  Carolina. 


Justices  of  the  Supreme  Ck)iirt  diiring  the  Period  comprised 
in  this  Voliime. 

Hon.  W.  D.  SIMPSON,  Chief  Justice. 
Hon.  HEXRY  McIVER,  Associate  Justice. 
Hon.  SAMUEL  McGOWAN,    " 


CASE  No.  1082.  ^ 

dent  v.  BRYCE. 

building  and  loan  association  v.  same. 

Where  the  law  required  the  board  of  county  commissioners  to  fix  the  rate 
of  taxation  for  county  purposes,  and  to  certify  the  same  to  the  county  audi- 
tor, a  notification  to  the  auditor  of  the  tax  leTy  for  county  purposes,  signed 
by  the  chairman  of  such  board,  is  not,  in  support  of  a  tax-title,  the  best 
proof  of  the  action  of  the  board,  nor  did  it  confer  upon  the  auditor 
authority  to  make  the  tax  levy  indicated. 

But  where  the  law  prescribed  no  special  mode  of  action  in  the  matter  of  a 
school  tax,  and  did  not  direct  the  manner  of  notification  to  the  auditor,  a 
circular  directing  a  tax  levy  for  school  purposes,  signed  by  the  school  com- 
missioner and  addressed  to  the  auditor,  is  sufiicient  authority  for  the  levy 
of  such  school  tax. 

A 
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Dent  v.  Brycb, 


Statement  of  the  Case. 


•3.  Whether  a  special  tax  has  been  directed  by  the  vote  of  a  school  district  is 
a  question  of  £m^  for  the  jury,  and  cannot  be  considered  by  this  court 

4.  A  circular  purporting  to  have  been  issued  from  the  comptroller-general's 
office  should  not  be  permitted  to  go  to  the  jury  as  evidence,  without  proof 
that  the  signature  of  the  comptroller-general  thereto  is  genuine. 

5.  A  county  treasurer  having  testified  that  he  had  searched  his  office,  where 
tax  executions  were  generally  filed,  for  the  executions  issued  by  his  prede- 
cessor, but  could  not  find  them,  there  was  no  error  in  receiving  as  evidence 
the  county  treasurer's  execution  book  to  show  that  the  taxes  on  the  lands 
sold,  and  here  in  dispute,  were  unpaid,  and  that  executions  therefor  had 
been  issued  and  returned  unsatisfied. 

6.  A  verdict  being  rendered  which  the  trial  judge  had  charged  the  jury  as 
matter  of  law  that  they  could  not  render,  his  refusal  to  vacate  it  on  motion 
for  new  trial  was  error.  The  jury  are  the  judges  of  the  fiicts,  but  they 
must  take  the  law  of  the  case  from  the  judge's  charge,  which  they  are 
bound  to  follow  whether  right  or  wrong. 

7.  The  motion  being  in  substance  to  vacate  the  verdict,  was  properly  heard 
when  made,  although  designated  a  motion  on  the  minutes  for  a  new  trial. 


Before  Thomson,  J.,  Richland,  April,  1879. 

These  were  two  actions  heard  together.  The  first,  Jesse  E. 
Dent  against  Sarah  H.  Bryce,  was  an  action  to  recover  a  lot  of 
land  in  the  city  of  Columbia ;  the  second.  The  Mechanics'  and 
Farmers'  Building  and  Loan  Association,  of  Richland,  against 
the  same  defendant,  was  an  action  to  recover  the  Bluff  planta- 
tion, six  miles  below  Columbia,  in  Richland  county.  This  city 
lot  and  plantation  were  both  forfeited  to  the  State  of  South 
Carolina,  for  want  of  bidders,  at  a  delinquent  land  sale  made  by 
the  treasurer  of  Richland  county,  on  June  5th,  1876,  for  the 
unpaid  taxes  of  1874  and  1876,  due  by  Sarah  H.  Bryce  as 
owner  of  this  property,  and  were  sold  as  forfeited  lands  by  the 
State,  through  the  treasurer  of  Richland,  on  November  30th, 
1876,  and  were  purchased  by  the  plaintiffs,  respectively,  who 
received  each  a  grant  dated  December  1st,  1876,  under  the  seal 
of  the  State,  and  signed  by  "  Daniel  H.  Chamberlain,  governor, 
S.  CJ' 

The  taxes  unpaid  and  for  which,  together  with  penalties  and 
costs,  this  real  estate  was  sold,  Included  a  county  tax  of  four 
mills,  and  a  school  tax  of   one  mill.     The  county  tax  was 
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inserted  in  the  tax  duplicate  under  the  authority  of  the  notifica- 
tion from  E.  M.  Weston^  chairman,  stated  in  the  opinion  of  this 
court.  The  signature  and  official  character  of  Weston  were 
duly  proven,  but  no  other  evidence  was  introduced  to  show 
action  by  the  board  of  county  commissioners.  The  only  authority 
for  the  school  tax  was  the  following  circular : 

Office  of  School  Commissioneb, 
Columbia,  S.  C,  October  23d,  1874. 

A,  L.  SolomoUy  Coimty  Auditor : 

Dear  Sib — ^There  are  five  school  districts  in  the  county  that 
have  levied  a  district  school  tax : 

School  district  No.  1 One  mill. 

School  district  No.  2 One  mill. 

School  district  No.  3 One  mill. 

School  district  No.  4 One  mill. 

School  district  No.  6 Not  any. 

School  district  No.  6 One  mill. 

School  district  No.  7 Not  any. 

School  district  No.  8 Not  any. 

School  district  No.  9 Not  any. 

But  you  can  do  as  you  did  last  year ;  you  can  make  a  general 
levy  of  one  mill  on  a  dollar,  on  all  taxable  property  in  .this 
<»unty,  for  school  purposes.     I  have  the  honor  of  being. 
Your  obedient  servant, 

D.  N.  SiMONDS, 

School  Commissioner,  R.  C. 

The  signature  and  official  character  of  Simonds  were  duly 
proven. 

Plaintiffs  offered  in  evidence  the  original  return  of  Sarah  H. 
Bryce,  made  August  13th,  1873,  which  included  this  plantation 
and  city  lot,  whose  assessment  was  increased  by  the  board  of 
equalization,  and,  also,  personal  property  to  the  amount  of 
$1,694. 

W.  H.  Gibbes,  witness  for  plaintiffi,  testified  that  he  was 
county  treasurer  of  Richland,  and  that  tax  executions  were  gen- 
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erally  filed  in  his  office,  but  were  not  preserved  with  care ;  that 
he  had  made  diligent  search  for  the  executions  against  Mrs. 
Bryce  for  the  taxes  of  1874-75,  but  could  not  find  them ;  that 
the  treasurer's  execution  book  showed  that  two  executions  had 
been  issued  against  the  personal  property  of  Mrs.  Bryce  for 
said  taxes,  and  were  returned  unpaid  and  unsatisfied. 

In  the  settlement  of  the  case,  the  presiding  judge  reports  his 
charge,  and  the  motion  for  new  trial,  order  thereon,  <fec.,  as 
follows : 

The  court  will  now  call  the  attention  of  the  jury  to  certain 
points  made  by  the  defense,  being  in  the  nature  of  exception  to 
the  proofs  of  the  plaintiifs. 

1.  The  want  of  power  on  the  part  of  the  assessors  to  assess 
the  land  in  1874  at  a  higher  value  than  that  contained  in  the 
defendant's  listing  or  return,  the  defendant  denying  the  right  of 
the  assessors  to  increase  the  valuation.  Provision  was  made  by 
the  A.  A.  1874  for  a  county  board  of  equalization,  giving 
them  power  to  enter  land  on  the  tax  list  at  its  tjme  value.  This 
is  the  action  objected  to,  which  seem^  to  the  court  without  force. 

2.  Exception  was  taken  to  the  levy  of  the  tax  of  1873  in 
relation  to  the  school  purpose.  The  defendant  claims  that  there 
were  no  meetings  of  the  taxpayers  in  the  diflFerent  school  dis- 
tricts in  Richland  county,  except  in  School  District  No.  1. 
You  have  heard  the  testimony  of  Mr.  Agnew  and  others  as  to 
such  meetings  held  here.  You  are  without  proof  of  actual 
meetings  being  held  in  the  other  school  districts  of  the  county. 
If  there  were  no  meetings  in  the  school  districts  it  would  aflFect 
the  title.  If  no  meetings  were  held,  then  no  school  tax  could 
be  levied  ;  or  if  meetings  were  held  and  not  formally  conducted, 
and  a  sale  made  thereunder  for  taxes,  the  title  would  be  defective; 
a  very  small  tax  illegally  levied  (laid  on)  would  vitiate  the  title. 
If  you  find  such  meetings  were  not  held,  the  court  instructs  you 
the  title  is  defective.  The  question  of  meetings,  however,  is 
one  of  fact,  and  for  the  jury. 

3.  Objection  has  been  made,  that  a  paper  signed  by  E.  M. 
Weston  (without  seal),  chairman  of  county  commissioners, 
directing  a  levy  for  county  purposes  and  new  court  house,  was 
informal  and  defective.     Whether  Weston  is  chairman  of  board 


Digitized  by 


Google 


Dent  v.  Bryce. 


April  Term,  1881. 


of  county  commissioners  or  not,  is  a  question  of  fact  for  you, 
though  the  evidence  that  he  was  seems  to  be  abundant  and 
unimpeached. 

4.  The  property  in  question  belonged  to  the  defendant.  She 
took  the  same  under  her  husband's  will.  The  title  vested  in 
her,  subject  to  payment  of  debts.  I  instruct  you,  she  is  the 
owner  of  the  property,  at  least  in  the  sense  which  renders  it 
subject  to  taxation  in  her  hands. 

5.  There  was  no  proof  by  the  production  of  the  papers  that 
executions  against  the  defendant  had  been  issued  for  the  payment 
of  taxes.  I  instruct  you,  that  if  there  was  personal  property 
sufficient  to  pay  the  taxes  on  the  real  estate,  it  should  have  been 
exhausted  first  and  the  land  not  returned  as  delinquent.  It  was 
the  duty  of  the  officer  to  levy  on  the  personal  estate  before 
resorting  to  the  real  estate.  This  is  a  question  of  fact  for  the 
jury.  If  the  jury  come  to  the  conclusion  that  there  was  per- 
sonal property  enough  to  pay  the  taxes,  the  land  was  improperly 
returned  as  delinquent.  In  1873,  there  was  considerable  per- 
sonal property — more  than  enough  to  pay  the  taxes  at  that  time. 
If,  when  fce  executions  were  issued,  there  was  personal  property 
to  have  satisfied  them,  you  should  find  for  the  defendant. 

The  grants  in  these  cases  were  executed  by  the  governor  to 
the  plaintiffs.  The  practice  seems  to  have  fluctuated  since  1871, 
According  to  the  Re\'ised  Statutes,  the  State  became  the  pur- 
chaser on  the  same  terms  as  a  private  individual.  When  a  sale 
was  made,  the  governor  was  required  to  issue  the  patent  and 
the  title  then  vested.  The  act  of  1874  changed  this.  It 
declares  that  the  land  shall  be  forfeited  and  remain  in  the  State 
until  sold  as  forfeited  real  estate,  and  I  infer  that  the  auditpr 
should  make  the  deed.  This  was  amended  or  changed  by  the 
act  of  1875,  which  requires  the  governor  to  sign  the  patent. 
Under  the  act  of  1876,  it  is  clear  the  governor  should  not  sign 
the  patent.  The  lands  in  these  cases  were  sold  under  the  act  of 
1876,  and  I  think  the  county  treasurer  should  have  made  the 
title.  The  governor  has  no  right,  under  this  act,  to  convey  the 
land.  As  a  question  of  law,  I  instruct  you,  the  grants  do  not 
convey  the  lands  to  the  plaintiffs,  and  it  follows  your  verdict 
should  be  for  the  defendant. 
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The  ooort  was  requested  to  instruct  the  jury,  that  if  there 
was  a  meeting  in  School  District  No.  1,  a  failure  to  hold  meet- 
ings in  the  other  school  districts  of  the  county  could  not  afiect 
the  title  in  School  District  No.  1.  The  court  instructed  the 
jury,  that  if  there  was  a  levy  of  a  school  tax  for  the  whole 
county,  and  if  any  school  district  had  held  no  meeting,  that 
would  vitiate  the  title. 

The  jury  found  verdicts  for  the  plaintiffs  in  both  cases. 

Upon  the  rendering  of  the  verdict,  the  defendant's  counsel 
gave  notice  of  a  motion  for  new  trial  upon  the  minutes  of  the 
court.  These  motions  were  afterwards  heard  and  refused,  as 
appear  by  the  orders  below  in  this  case. 

The  motion  for  new  trials  was  urged  upon  several  grounds, 
but  chiefly  upon  the  ground  that  the  verdicts  were  against  the 
charge  of  the  presiding  judge.  This  is  correct,  and  had  the 
court  continued  to  construe  the  law  to  be  as  it  was  stated  to  the 
jury,  new  trials  would  have  been  granted.  But  after  argument 
of  counsel,  and  a  further  examination  of  the  tax  acts,  since  1870 
to  the  present  time,  than  could  be  had  on  the  trial,  the  court  is 
of  opinion  that  the  governor  was  the  party  to  issue  th#  deeds  or 
patents,  and  that  in  this  respect  the  parties'  titles  were  good. 

The  jury  having  solved  the  other  questions  in  the  case  in 
favor  of  the  plaintifls,  new  trials  were  refused. 

The  case  was  brought  by  defendant  to  this  court  by  a  simple 
notice  of  appeal  from  the  order  refusing  a  new  trial,  and  upon 
the  exceptions  to  testimony  taken  during  the  trial. 

Other  matters  are  stated  in  the  opinion. 

Mr.  E.  R.  Arthv/Ty  for  appellant. 

The  board  of  equalization  could  act  only  in  1870,  and  every 
fiflli  year  thereafter.  Qynst.  Art.  IX.  §  6.  No  proof  that  an 
execution  against  real  estate  was  ever  issued.  AbboWs  7V*.  Ev. 
703,  704.  No  county  tax  was  levied.  14  Stat.  274  §  3; 
Blackf,  98.  The  circular  is  not  signed  by  a  majority  of  the 
board,  nor  attested  by  the  clerk,  nor  under  seal,  and  does  not/ 
profess  to  be  under  resolution.  Const.  Art.  I.  §  14;  OooUj/e 
Const  Lim.  521 ;   1  Strobh.  402.      No  school  tax  levied.      14 
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StoL  584.  Part  of  tax  being  ill^al,  the  sale  is  void.  BlacJci 
Tax  T.  160.  The  charge  of  the  judge  was  the  judgment  of 
the  court,  and  could  be  reviewed  here,  but  was  binding  upon 
the  jury.  Const  Art.  IV.  §  4.  It  was  the  duty  of  the  judge 
to  construe  the  grants  or  patents.  3  S.  C.  253;  6  Ibid.  351; 
HilL  New  Tr.  326;  24  Geo.  372;  Stark.  Ev.  797.  The 
instruction  of  the  court,  whether  correct  or  incorrect,  is  bind- 
ing on  the  jury.  4  Mass.  79 ;  4  Whart.  66 ;  40  OiZ.  545. 
And  if  they  fail  to  follow  it,  a  new  trial  should  be  granted. 
11  Mees.  &  W.  670 ;  Stark.  Ev.  797.  A  refusal  to  grant  a  new 
trial  is  error.     4  Mass.  79. 

Mr.  W.  A.  Clark,  contra. 

A  motion  on  the  minutes  for  new  trial  does  not  include  this 
motion.  Cbde,  §  288,  subd.  4 ;  3  Wadfs  Pr.  423 ;  7  Rob. 
392;  19  How.  Pr.  409.  When  the  verdict  is  contrary  to  law 
a  new  trial  will  be  granted,  but  not  when  contrary  to  an  erro- 
neous charge.  3  /.  J.  Marsh.  153 ;  2  Geo.  1 ;  17  Ibid.  267 ; 
9  Miss.  400;  1  Yeates  327 ;  26  Geo.  701 ;  20  Amer.  Dec.  131, 
notes;  2  N.  &  McC.  *286.  No  formal  executions  for  the  col- 
lection of  taxes  are  required.  .  Gen.  Stat.  ch.  XIII.,  §§  3,  6 ;  3 
Bl.  Com.  6.  Gibbes'  testimony  made  the  execution  book  the 
best  evidence  attainable.  31  N.  F.  115.  Since  1873  (15  StaJt. 
479),  the  county  commissioners  do  not  fix  the  rate  per  centum 
of  county  taxes;  it  is  done  by  the  appropriation  acts.  15 
Stat.  515,  657;  16  Stat.  9,  286,  549.  The  courts  will  not 
require  a  seal  to  sustain  the  order  of  the  county  commissioners. 
3  Rich.  35,  The  orders  of  the  comptroller-general  are  all 
transmitted  in  the  form  of  circulars.  All  of  the  exceptions 
here  are  too  general  to  be  considered.     3  Wai£s  Pr.  205. 

Mr.  J.  P.  Arthv/Ty  in  reply. 

September  20th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  These  two  cases  were  heard  together  on 
appeal,  and  as  they  involve  the  same  questions,  but  one  opinion 
will  be  pronounced. 
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The  questions  involved  arise,  upon  exceptions  to  the  rulings 
of  the  Circuit  judge  upon  the  testimony  offered  at  the  trial  and 
upon  the  refusal  of  the  Circuit  judge  to  grant  a  new  trial,  the 
defendant  being  the  appellant  in  both  cases.  The  actions  were 
brought  to  recover  real  property,  the  plaintiffs  in  both  cases 
claiming  title  under  a  tax  sale,  to  support  which  they  introduced 
a  patent  executed  by  D.  H.  Chamberlain,  then  governor  of  the 
State, 'conveying  the  land  in  dispute,  and  reciting  that  it  had 
been  sold  to  plaintiflfe  by  Darling,  the  treasurer  of  Richland 
county,  as  forfeited  land,  on  the  1st  day  of  December,  1876. 
The  patent  recited  the  various  acts  under  which  the  land  had 
become  forfeited.  The  plaintiffs,  feeling  it  incumbent  upon 
them  to  make  out  a  complete  title,  undertook  to  show  that  all 
the  steps  necessary  to  forfeit  the  land  had  been  taken  by  the 
proper  officers  previous  to  the  sale  at  which  they  purchased,  and 
that  the  sale  had  been  conducted  according  to  law.  To  this  end, 
their  testimony  was  directed,  among  other  points,  to  the  follow- 
ing :  First,  that  a  proper  levy  of  county  taxes  had  been  made 
and  ordered  by  the  county  commissioners;  second,  that  the 
school'  commissioner  had  also  levied  a  proper  tax ;  third,  that 
the  county  treasurer  had  conducted  the  sale  under  legal  regula- 
tions from  the  comptroller-general ;  and  fourth,  that  previous  to 
the  sale,  executions  had  been  issued  to  sell  personalty,  which  had 
been  returned  unsatisfied.  There  were  other. points,  but  they 
need  not  be  considered. 

To  prove  the  first  point,  a  paper  purporting  to  be  a  circular 
from  E.  M.  Weston,  chairman  of  the  board  of  county  commis- 
sioners of  Richland  county,  directing  the  county  auditor  to  levy 
a  tax  of  four  mills  for  county  purposes,  was  offered.  This  paper 
was  signed  by  E.  M.  Weston,  as  chairman  of  the  board,  and  was 
without  seal.  To  prove  the  second,  a  similar  paper,  purporting 
to  come  from  the  school  commissioner,  D.  N.  Simonds,  was 
offered.  To  prove  the  third,  a  circular  purporting  to  come  from 
Thomas  C.  Dunn,  comptroller-general  was  offered ;  and  to  prove 
the  fourth,  Mr.  W.  H.  Gibbes,  treasurer  of  Richland  county  at 
the  time  of  the  trial,  was  allowed  to  show  from  the  books  in  his 
office  that  executions  had  been  issued  and  returned  unsatisfied. 
Mr.  Gibbes  introduced  the  execution  book.    He  testified  that  he 
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had  made  diligent  search  for  the  original  executions,  but  could 
not  find  them,  and  he  was  satisfied,  from  the  tax  duplicate  and 
the  entries  in  the  execution  book,  that  the  executions  were  issued 
and  had  been  returned  unsatisfied,  as  there  was  no  evidence  of 
payment.  The  defendant  objected  to  all  of  this  testimony,  upon 
grounds  which  will  be  considered  in  their  order. 

The  judge  charged  the  jury,  as  matter  of  law,  that  the  gov- 
ernor had  no  legal  power  to  execute  the  patents,  and,  on  that 
account,  he  instructed  them  that  their  verdict  should  be  for  the 
defendant.  Notwithstanding  this  positive  charge  upon  a  matter 
of  law,  the  jury  found  for  the  plaintiffs.  The  defendant  moved 
for  a  new  trial.  This  motion  was  urged  upon  several  grounds, 
but  chiefly  because  the  verdict  was  rendered  against  the  charge 
of  the  judge.  The  judge  refused  the  motion,  saying  in  sub- 
stance that,  upon  reflection  and  a  more  thorough  examination 
of  the  tax  acts,  he  had  become  satisfied  that  the  governor  was 
the  proper  oflScer  to  issue  the  deeds  or  patents  in  such  cases;  and 
inasmuch  as  the  jury  had  followed  the  law,  although  against 
instructions,  he  would  refuse  the  motion  for  a  new  trial.  We 
have  nothing  to  do  with  the  questions  of  fact  involved  in  the 
case.  This  is  not  a  case  in  chancery,  but  a  case  at  law,  and  our 
jurisdiction  is  confined  entirely  to  errors  of  law,  if  any,  on  the 
part  of  the  Circuit  judge,  brought  before  us  by  exceptions. 

Was  it  error  on  the  part  of  the  Circuit  judge  to  admit  as 
evidence  the  paper  purporting  to  be  a  paper  signed  by  E.  M. 
Weston,  chairman  of  the  county  commissioners,  to  show  that  a 
levy  of  four  mills  had  been  directed  by  that  board?  The  point 
that  this  paper  was  without  seal  did  not  appear  in  the  "ca«e'' 
when  first  made  up,  but  the  case  was  amended  afterwards  by 
leave  of  the  Circuit  judge.  This  was  objected  to  by  the 
respondent  at  the  time,  but  this  objection  has  not  been  urged 
here,  and  it  will  not  be  necessary  to  consider  it. 

Formerly  the  power  to  assess  taxes  for  county  purposes  was 
vested  in  the  county  commissioners.  See  Act  of  1869,  14  Stat. 
274;  Gen.  Stat.  p.  148,  §  10.  Their  warrant  of  assessment, 
signed  by  the  county  commissioners,  with  the  seal  of  the  county, 
certified  by  the  clerk,  was  the  treasurer's  authority  to  collect  the 
taxes  thus  levied.     14  Stat.  237;  15  Stat.  274,  407.     In  the 
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abfienoe  of  this  warrant,  thus  prepared  and  verified  under  the 
act  of  1869,  it  would  have  been  ill^al  for  the  treasurer  to  act. 
The  act  of  1869,  however,  was  repealed  by  the  act  of  1873,  and 
a  change  made  in  the  mode  of  assessing  and  collecting  both  State 
and  county  taxes  thereafter.  Act  1873,  15  Stat  479.  By  this 
last  act  the  rate  per  centum  of  taxes  for  State  purposes  was  fixed 
by  the  l^islature.     15  Stat.  615,  657 ;   16  Stat.  9,  286,  549. 

This  scheme  was  in  force  in  1874,  when  the  taxes  which  have 
given  rise  to  this  case  accrued ;  and  under  the  act  to  raise  supplies 
for  the  fiscal  year  commencing  1st  November,  1874,  §  8  (15  Stat. 
658),  a  maximum  of  three  mills  in  each  of  the  counties  in  the 
State  was  provided  for,  the  exact  rate  to  be  fixed  by  the  county 
commissioners,  and  by  them  to  be  certified  to  the  county  auditor. 
It  was  necessary  for  the  plaintiffs  in  these  cases  to  prove  that 
this  rate  for  the  county  of  Richland  had  been  fixed  by  the  county 
commissioners,  and  that  it  had  been  certified  by  them  to  the  county 
auditor.  The  precise  question  between  the  parties  as  to  this 
point  wag  whether  any  rate  of  taxation  had  been  fixed  by  the 
county  commissioners  and  had  been  certified  by  them  to  the 
county  auditor.  The  burden  of  proving  this  fact  was  assumed 
by  the  plaintifis,  and  the  circular  of  E.  M.  Weston  was  permitted 
by  the  judge  to  be  introduced  for  that  purpose.  This  circular 
is  as  follows : 

"A.  L.  Solomon,  Cowrdy  Auditory  Columbia,  S.  C. : 

"  Sir — You  are  hereby  notified  to  levy  for  current  county 
expenses  three  mills,  and  for  the  new  court  house  one  mill,  upon 
all  property,  real  and  personal,  returned  for  taxation  in  Rich- 
land county." 

(Signed)  "  E.  M.  Weston, 

"  Chairman  Board  C.  C." 

It  is  a  general  rule  of  evidence  that  the  best  evidence  which 
the  nature  of  the  question  admits  of  must  be  introduced.  This 
rule  admits  secondary  evidence,  where  the  party  has  shown  that 
it  is  out  of  his  power  to  produce  primary.  We  think  that  the 
admission  of  this  paper  violated  this  general  rule. 

The  act  of  the  general  assembly  required  that  the  rate  of 
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taxation  for  oounty  purposes  should  be  fixed  bj  the  eount7 
oommissioners^  and  should  be  certified  by  them  tp  the  county 
auditor.  The  question  at  issue  was,  had  the  rate  of  county 
taxes  been  thus  fixed  and  certified?  Now,  was  this  note  of 
the  chairman  of  the  county  commissioners,  addressed  to  the 
auditor,  the  best  evidence  which  that  question  admitted  of?  It 
required  the  action  of  the  board,  as  an  organic  body,  to  fix  the 
rate.  This  action  should  have  been  expr^sed  by  resolution  or 
in  some  other  way,  showing  the  assent  of  the  board,  or  a  majority 
of  them.  The  note  of  the  chairman  did  not  show  that  the 
board  as  a  body  had  taken  any  action  whatever  on  the  subject. 
It  is  simply  a  notification  from  himself  directing  the  auditor  to 
levy  the  rate  therein  specified.  The  best  or  primary  evidence 
which  this  fact  required  was  the  production  of  the  proceedings 
of  the  board.  If  this  was  out  of  the  power  of  the  plaintiffs, 
then  the  way  would  have  been  open  for  the  introduction  of 
secondary  evidence.  And  upon  proof  of  this  fact  such  secondary 
evidence  as  was  within  the  reach  of  the  plaintiffs  might  have 
been  relied  on ;  but  there  was  no  attempt  to  show,  even  prima 
facie,  that  the  plaintiffs  had  exhausted  all  effort  to  produce  the 
action  of  the  board,  or  that  any  had  been  taken.  The  plaintiffs 
rested  their  case,  as  to  this  point,  upon  the  note  of  the  chairman 
alone.  This,  under  the  facts,  we  think  was  not  only  insufficient 
but  incompetent  at  that  stage  of  the  case,  and  there  was  error  in 
admitting  it. 

The  act  of  1874  not  only  requires  that  the  rate  of  taxation 
shall  be  fixed  by  the  county  commissioners,  but  also,  when  fixed, 
that  it  shall  be  certified  by  them  to  the  county  auditor.  This 
contemplates  some  regular  proceedings,  in  such  shape  as  to  be 
the  subject  of  a  separate  certificate,  and  the  auditor  had  no 
authority  to  act  until  he  received  this  certificate.  As  has  been 
said,  the  primary  evidence  would  have  been  the  production  of 
these  original  papers.  If  proof  had  been  offered  that  these 
papers  were  out  of  the  reach  of  the  plaintiffs,  the  foundation 
would  have  been  laid  for  the  introduction  of  secondary  evidence, 
and  then  possibly  as  secondary  evidence  this  note  of  Weston 
might  have  been  introduced.  But  even  then,  if  this  paper  was 
intended  to  prove  that  the  tax  had  been  levied  by  the  county 
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commissioners,  it  would  amount  to  no  more  than  a  written 
declaration  of  Weston  that  the  board  had  taken  this  action.  It 
would  be  proving  by  the  parties  who  testified  to  Mr,  Weston's 
signature  that  Mr.  Weston,  by  written  declaration,  had  said  that 
the  board  had  levied  the  taxes,  which  he  directed  the  county 
auditor  to  have  collected.  In  this  view  it  would  be  objectionable 
as  hearsay,  and  therefore  incompetent. 

The  exception  of  appellant  as  to  the  note  of  the  school  com- 
missioner is  not  as  well  taken.  The  school  commissioner  had  no 
power  to  direct  a  levy  until  authorized  by  a  vote  of  the  township. 
Whether  this  vote  had  been  taken,  was  a  question  of  fact  to  be 
passed  upon  by  the  jury  and  is  not  before  this  court.  The  ques- 
tion here  is  whether  the  paper  in  question  was  competent  evidence 
to  the  point  that  a  levy  had  been  directed  by  the  school  com- 
missioner. The  act  prescribes  no  special  mode  of  action  on  the 
part  of  the  school  commissioner,  nor  does  it  direct  the  manner 
of  notification  to  the  treasurer.  In  the  absence  of  all  statutory 
regulations  on  the  subject,  we  think  any  written  communication 
by  the  school  commissioner  to  the  treasurer,  directing  the  levy, 
would  be  sufficient.  In  this  case  the  original  paper,  after  proof 
of  the  signature  of  the  school  commissioner,  was  introduced. 
We  see  no  error  in  permitting  this  paper  to  go  to  the  juiy. 

The  Dunn  circular  stands  upon  a  different  ground.  That  was 
introduced  by  the  respondents  to  account  for  the  fact  that  the 
lands  had  been  sold  at  a  different  time  from  that  prescribed  by 
the  act  in  reference  to  the  sale  of  forfeited  lands.  The  comp- 
troller-general, it  appears,  was  empowered  by  a  special  act — "An 
act  to  provide  for  extending  the  time  of  holding  delinquent  land 
sales  in  the  several  counties  of  the  State,"  15  Stat.  936 — to 
change  the  time  of  making  these  sales ;  and,  by  virtue  of  his 
powers  under  this  act,  it  was  alleged  that  he  had  fixed  the  time 
for  these  sales  at  a  different  time  from  that  required  by  the 
general  act  on  this  subject.  And  this  circular  was  offered  and 
admitted  to  prove  this  fact.  It  purported  to  come  from  the 
comptroller-general's  office,  but  there  was  no  proof  that  the  sig- 
nature attached  was  genuine.  In  the  absence  of  such  proof,  it 
had  no  foundation  to  go  to  the  jury  as  an  official  paper,  and  we 
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think  it  was  error  on  the  part  of  the  Circuit  judge  to  admit  it  in 
that  form. 

We  see  no  error  in  the  ruling  of  the  Circuit  judge  as  to  the 
evidence  of  Mr.  Gibbes  on  the  subject  of  the  executions.  Mr. 
Gibbes  proved  that  he  had  looked  for  the  original  executions  but 
could  not  find  them.  The  execution  book  of  the  treasurer  was 
then  introduced,  to  show  by  the  entries  therein  that  these  execu- 
tions had  been  issued  and  had  been  returned  unsatisfied.  Mr. 
Greenleaf,  vol.  1,  p.  483,  says  that  books  "  kept  by  persons  in  a 
public  office,  in  which  they  are  required,  whether  by  statute  or  . 
by  the  nature  of  their  office,  to  write  down  particular  transac- 
tions occurring  in  the  course  of  their  public  duties,  *  *  * 
are  generally  admissible  in  evidence,  notwithstanding  their 
authenticity  is  not  confirmed  by  those  usual  and  ordinary  tests 
of  truth,  the  obligation  of  an  oath  and  the  power  of  cross- 
examining  the  person  on  whose  authority  the  truth  of  the  docu- 
ments depends."  This  book,  we  think,  belonged  to  that  class. 
Time,  it  indicated  higher  and  better  evidence,  to  wit,  the  original 
execution,  but  these  were  lost  or  mislaid,  and  it  was  not  in  the 
power  of  the  plaintiffs  to  produce  them.  The  book  then  became 
secondary  evidence,  which,  under  the  rule,  was  admissible. 

This  brings  us  to  the  last  ground  of  exception — the  refusal  of 
the  judge  to  grant  a  new  trial. 

The  plaintiffs  relied  upon  the  deed  or  patent  executed  by  the 
governor.  This  paper  involved  two  questions — first,  the  author- 
ity of  the  governor  to  execute  such  a  paper ;  and,  second,  the 
fact  of  execution.  The  first  was  a  question  of  law  and  the 
second  a  question  of  fact.  To  entitle  the  plaintiffs  to  recover,  it 
was  necessary  that  these  questions  should  be  resolved  in  their 
favor,  because  without  this — let  the  other  facts  of  the  case  be  as 
they  might — the  defendant  was  entitled  to  the  verdicts.  The 
court  was  the  judge  of  the  question  of  law  and  the  jury  of  the 
question  of  fact, '  Under  our  system  this  is  the  case  in  all  jury 
trials.  The  court  decides  the  questions  of  law  and  the  jury  the 
facts.  The  value  of  this  system  depends  greatly  upon  the  pre- 
servation of  this  distinction.  The  functions  of  each  should  not 
only  be  preserved  intact,  but  should  be  kept  separate  and  apart. 
So  important  was  this  r^arded  by  the  founders  of  our  judicial 
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system  that  it  was  expressly  provided  in  the  fundamental  law  of 
the  State  government — ^the  oonstitation — ^that  the  judges  should 
not  only  be  limited  to  questions  of  law,  but  should  be  forbidden 
to  comment  on  the  facts.  True,  there  is  no  such  express  inhibi- 
tion upon  the  jury  invading  the  province  of  the  court,  but  this, 
no  doubt,  was  because  such  invasion  was  not  supposed  possible. 
It  needs  no  authority,  then,  to  say  that  the  jury  is  bound  to 
take  the  law  from  the  court.  This  principle  applies  in  every 
ahss  of  cases,  except  one  not  necessary  now  to  be  considered. 
And  when  the  law  is  announced  by  the  court  it  is  the  law  of  the 
-case  until  overruled  by  a  higher  authority.  It  follows,  then, 
that  a  verdict  in  direct  conflict  with  the  law  of  the  court  is  a 
verdict  against  the  law,  and  will  in  all  cases  be  vacated  in  the 
first  instance,  either  «t4a  aporUe  by  the  judge,  or  on  motion  of  the 
aggrieved  party.  Any  other  doctrine  would  lead  to  the  utmost 
confusion.  If  the  jury  could  question  the  charge  of  the  judge, 
the  result  would  be  that  in  every  case  the  whole  case,  botii  law 
and  facts,  would  go  to  the  jury,  under  the  hope  that,  whatever 
might  be  the  charge  of  the  judge  at  the  time,  he  could  be  satis- 
fied afterwards  that  he  was  in  error.  This  could  not  be  tolerated. 
It  would  degrade  the  judiciary  and  unhinge  the  whole  system. 
The  argument  of  the  respondent,  by  which  he  attempts  to  draw 
a  distinction  between  a  verdict  contrary  to  the  charge  of  the 
judge  and  one  contrary  to  law,  though  ingenious,  fails  to  meet 
the  case.  In  fact,  that  doctrine  would  open  the  door  to  the  very 
evil  which  a  separation  of  the  powers  and  duties  of  the  court 
and  jury  was  intended  to  prevent.  So  far  as  the  jury  is  con- 
<»med,  there  is  no  such  thing  as  the  charge  of  the  judge  being 
contrary  to  law,  because,  whatever  may  be  his  charge,  it  is  the 
law  to  them. 

.  The  question  before  the  court  is  not  whether  the  governor  was 
authorized  to  issue  the  patent — and  we  have  not  considered  that 
question — but  whether  the  judge  should  have  set  aside  the  ver- 
dicts, which,  as  matter  of  law,  he  had  directed  the  jury  they  could 
not  render.  In  our  opinion  it  was  error  on  his  part  not  to  vacate 
their  verdicts.  Whether  this  motion  was  properly  made  to  the 
court  below  on  the  minutes  of  the  judge,  under  the  code,  we  think 
is  not  material  here.     The  motion  was,  in  substance,  to  vacate  the 
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verdicts  as  contrary  to  the  law  given  to  the  jury  by  the  court, 
and  it  was  in  order  for  the  judge  to  hear  it  when  made. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  for  a  new 
trial. 

McIvEE,  and  McGowan,  A.  J.'s,  concurred. 


CASE  No.  1083. 
MOOBE  V.  HOLLAND. 


A  note  was  executed  in  1867  for  $2,000,  payable  at  one  day,  with  interest 
at  sixteen  per  cent  pc^  annum,  and,  at  the  same  time,  judgment  was  con- 
fessed thereon  for  the  same  amount,  with  interest  at  the  same  rate ;  judgment 
was  entered  five  days  afterwards  for  the  debt  so  confessed,  without  specifying 
anj  rate  of  interest,  and  execution  of  fi,  fcu^  in  usual  form,  was  issued. 
Hieldj  in  action  by  junior  lien  creditors  of  the  defendant  to  the  confession, 
that  the  rate  of  interest  due  on  the  judgment  was  regulated  by  the  act  of 
IS^,  I  2,  (13  Stat,  439,)  and  not  by  thd  agreement  of  the  parties,  and  that 
the  judgment  bore  only  seven  per  cent,  interest. 

Payments  made  and  entered  as  credits  "  in  part  of  this  case,"  must  be  so 
credited  by  the  court,  and  cannot  be  applied  in  extinguishment  of  the 
higher  rat«  of  interest  stipulated  for  in  the  confession. 
Section  313  of  the  Code  of  Procedure,  adopted  in  1870,  declaring  that 
final  judgments  thereafter  rendered,  should  not,  of  themselves,  constitute 
a  lien  upon  real  or  personal  property,  but  that  such  lien  might  be  obtained 
by  levy,  &c.,  did  not  impair  the  obligation  of  contracts  entered  into  prior 
to  its  passage. 

A.,  having  become  the  purchaser  of  a  tract  of  land  at  sheriflTs  sale,  trans- 
ferred his  bid  to  B.,  under  agreement  that  any  profit  made  on  a  resale 
should  be  credited  on  a  debt  then  due  by  A.  to  B. ;  and  shortly  afterwards, 
B.  resold  at  a  profit,  partly  for  cash  and  partly  on  a  credit  secured  by  mort- 
gage. JEeldj  that  A.  was  entitled  to  a  credit  of  thb  profit  at  the  date  of 
the  resale,  there  being  no  proof  that  the  balance  due  on  the  mortgage  was 
not  amply  secured. 


Before  Mackey,  J.,  Edgefield,  April,  1880. 

This  was  an  action  commenced  in  September,  1878,  by  Mrs. 
8.  E.  Moore  and  others,  the  heirs  at  law  of  W.  N.  Moore, 
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deceased,  and  by  Mary  P.  Lake  and  others,  the  heirs  at  law  of 
Thomas  Lake,  deceased,  against  Bennett  Holland,  assignee  of 
J.  M.  Richardson ;  Lycurgus  Charlton,  Judge  of  Probate,  and 
successor  in  office  to  D.  L.  Turner ;  R.  G.  M.  Dunovant,  M.  C. 
Taggart,  Butler  &  Youmans,  J.  L.  Addisoa  and  A.  J.  Norris, 
assignees  of  B.  F.  Yoe;  M.  A.  Markert,  and  J.  T.  Graston, 
sheriff  of  Edgefield  county.  Taggart  was  the  owner  of  an 
interest  in  the  Yoe  mortgage.  The  case  is  fully  stated  in  the 
opinion. 

Messrs.  Norris  <fe  Folk^  for  appellant  Holland. 

The  note  was  merged  in  the  judgment.  Freem.  on  Judg.  § 
217 ;  7  Waifs  Act.  &  Def.  320.  But  the  confession  of  judgment 
was,  itself,  a  contract  between  the  parties,  and  bore  the  interest 
agreed  upon.  8  S.  C.  202 ;  9  Rich.  Eq.  56 ;  3  Gray  411 ;  16 
Col.  373;  2  Sandf.  402;  4  Waifs  Act.  &  Def.  184;  5  8.  C. 
125;  16  Wall.  610;  36  N.  J.  390;  8  Rich.  164.  Where  there 
is  no  agreement,  judgments  bear  interest  at  7  per  cent,  under 
the  statute ;  but  parties  may  stipulate  that  a  judgment  shall 
bear  a  higher  rate,  and  such  agreement  will  be  lawful.  2  N. 
&  McC.  40;  9  Rich.  80.  Applying  the  principles  of  these 
cases  to  this  case,  and  the  contract  of  the  parties  must  be 
enforced,  because  their  rights  are  not  restricted  by  the  act  of 
1866.  See,  further,  6  Am.  Dec.  190;  2  Nev.  199;  96  U.  S. 
5S;  2  ma  408;  3  Rich.  125;  1  Strob.  115;  14  8.  O.  341. 
Where  contract  is  made  in  another  State,  the  higher  rate  of 
interest  which  obtains  there  is  allowed  here.  7  Rich.  Eq.  395. 
That  parties  might  contract  for  any  rate  of  interest,  see  Assoda- 
Hon  V.  Thompson,  MS.  Dec.  No.  860.  The  proof  is  conclusive 
that  there  was  such  an  agreement  in  this  case.  At  least,  the 
payments  should  be  applied  to  the  interest  contracted  for,  as  the 
evidence  shows  that  it  was  paid  with  such  an  understanding ; 
and,  if  the  receipt  does  not  so  express  it,  the  parol  testimony  so 
explains  it.  7  Waifs  Act.  &  Def.  445 ;  59  Pa.  /Si.  59;  7  8.  C. 
233;  9  5.  a  92. 

Mr.  R.  O.  Bonham,  for  plainti^fe. 
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Mr.  B.  W,  BdtiSy  Jr.,  for  Markert,  appellant. 
Mr.  J.  P.  Carrolly  for  R.  G.  M.  Dunovant. 

September  20th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  To  a  proper  understanding  of  the  questions 
of  law  involved  in  this  case  it  will  be  necessary  to  insert  the 
Circuit  decree  of  Judge  Mackey.  This  is  the  more  important 
as  a  full  statement  of  the  facts  of  the  case  will  also  be  found  in 
this  decree  compactly  stated. 

It  is  as  follows : 

DECREE  OF   COURT. 

On  the  4th  of  January,  1858,  R.  G.  M.  Dunovant  having 
been  duly  appointed  guardian  of  Mary  C.  Brooks,  who  after- 
wards intermarried  with  George  B.  Addison,  entered  into  bond 
to  the  then  commissioner  in  equity  in  the  penal  sum  of  $25,000, 
conditioned  for  the  faithful  performance  of  his  trust  as  guai*dian, 
with  Thomas  Lake,  W.  N.  Moore  and  Z.  W.  Carwile  as  sureties 
thereto. 

On  the  2l8t  May,  1868,  the  said  George  B.  Addison  and  wife 
filed  their  bill  in  t^e  Court  of  Equity  against  the  said  R.  G.  M. 
Dunovant,  as  guardian,  and  his  sureties,  praying  for  an  account 
and  settlement.  And  on  the  11th  of  March,  1870,  a  decretal 
order  was  passed  in  the  said  case  in  favor  of  the  said  Greorge  B. 
Addison  and  wife  for  the  sum  of  $2,000. 

On  the  28th  December,  1873,  the  said  George  B.  Addison 
and  wife  assigned  the  said  decree  to  Martha  C.  Brooks,  and  the 
same  was,  on  the  2d  January,  1878,  assigned,  one-half  to  the 
heirs  at  law  of  Dr.  Thomas  Lake,  and  the  other  half  to  the 
heirs  at  law  of  W.  ^.  Moore,  deceased. 

The  referee  reports  as  due  on  said  decree,  on  the  1st  October, 
1879,  the  sum  of  $2,403.62,  of  which  sum  $1,955.55  is  principal, 
bearing  interest,  and  the  balance  accumulated  interest  and  costs. 

On  the*25th  February,  1867,  the  said  R.  G.  M.  Dunovant 
executed  his  bond  to  James  M.  Richardson,  whereby  he  cove- 
nanted, one  day  after  the  date  thereof,  to  pay  to  the  said  James 
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M.  Richardson  or  bearer  the  sum  of  $2,000  in  currency,  with 
interest  thereon  from  date,  at  the  rate  of  sixteen  per  cent,  per 
annum. 

Suit  was  brought  on  said  bond  on  the  same  day,  to  wit,  the 
25th  February,  1867,  by  James  M.  Richardson;  and  on  the 
declaration  the  following  endorsement  was  entered  by  the  said 
R.  G.  M.  Dunovant,  to  wit : 

"  \  confess  judgment  in  this  case  to  James  M.  Richardson, 
the  plaintiff,  in  the  sum  of  $2,000,  with  interest  thereon  from 
the  25th  day  of  February,  A.  d.  1867,  in  currency,  at  the  rate  of 
sixteen  per  cent,  per  annum ;  and  consent  that  judgment  be 
entered  up  and  execution  be  issued  against  me,  without  delay, 
this  25th  February,  1867. 

"  R.  G.  M.  Dunovant. 

"Test— J.  F.  Cason." 

Judgment  in  said  suit  was  signed  and  enrolled  on  March  2dy 
1867,  in  the  following  words,  to  wit: 

"And  the  said  R.  G.  M.  Dunovant,  the  defendant,  comes  and 
defends  the  wrong  and  injury  when,  &c.,  and  says  he  cannot 
deny  the  action  of  the  said  James  M.  Richardson,  the  plaintiff, 
nor,  but  that  the  said  writing  obligatory  is  the  deed  of  him  the 
said  defendant,  but  that  he  owes  to  the  plaintiff  the  said  sum  of 
$2,000  above  demanded,  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  him.  Therefore  it  is 
considered  that  the  said  plaintiff,  James  M.  Richardson,  do 
recover  against  the  said  R.  G.  M.  Dunovant,  the  defendant, 
his  said  debt,  and  also  $16.1 2  J,  for  his  damages  which  he  hath 
sustained,  as  well  on  occasion  of  the  detaining  the  said  debt  as 
for  his  costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended,  by  the  said  court,  before  the  justices  thereof,  now 

here  adjudgeSd  to  the and  with  his  assent ;  and 

be  the  said  defendant  in  mercy,  &c. 

"Abney  &  Wright, 

''Plaintiff's  Attorneys:' 

Fi.fa.  was  issued  on  the  said  judgment  on  the  said  2d  March, 
1867.     The  said  execution  and  judgment  were  assigned   to 
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Bennett  Holland  by  the  said  James  M.  Richardson.  The  sums 
of  $562  and  $960  were  paid  on  the  said  judgment  on  the  5th 
January,  1869,  and  on  the  5th  February,  1872,  respectively, 
and  the  receipt  thereof  acknowledged  on  the  sheriff's  books  in 
the  following  words,  to  wit : 

"  Received  of  the  defendant  $562  in  part  of  this  case,  5th 
January,  1869. 

"  Bennett  Holland.'' 

"  Received  of  the  defendant  $960  in  part  of  this  case,  5th 
February,  1872. 

"  Bennett  Holland." 

The  refei'ee  reports  the  sum  of  $1,745.47  due  on  the  1st 
October,  1879,  of  which  $1,136.60  is  principal,  bearing  interest. 

On  the  25th  of  December,  1871,  R.  G.  M.  Dunovant  having 
been  appointed  guardian  of  his  three  children,  William  L., 
Robert  L.,  and  Carrie  P.,  executed  his  bond  to  D.  L.  Turner, 
then  Probate  judge,  in  the  penal  sum  of  $7,000,  conditioned  for 
the  faithful  discharge  of  his  trust  as  guardian,  and  on  the  same 
day,  to  supply  the  place  of  personal  sureties  to  the  said  bond,  he 
executed  to  the  said  D.  L.  Turner,  Judge  of  Probate,  a  mortgage 
of  the  following  described  tract  of  land,  to  wit : 

"All  that  tract  of  land  containing  four  hundred  and  thirty- 
seven  and  one-half  acres,  more  or  less,  bounded  by  lands  of 
James  Cresswell  and  others,  said  lands  having  been  conveyed  by 
Whit.  Brooks  to  the  said  R.  G.  M.  Dunovant,  the  29th  of 
October,  1851,  Also,  a  portion  of  the  Anna  Williams  tract, 
containing  three  hundred  acres,  more  or  less,  to  be  cut  off  adjacent 
to  tract  above  described." 

This  mortgage  was  not  recorded  until  the  21st  of  December, 
1876. 

The  referee  reports  due  on  this  claim  on  the  1st  of  October, 
1879,  the  sum  of  $2,241.48,  of  which  amount  the  sum  of 
$1,637.05  is  principal,  bearing  inter^t. 

On  the  9th  day  of  June,  1874,  a  verdict  was  rendered  against 
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R.  G.  M.  Dunovant,  in  the  Court  of  Common  Pleas,  in  favor  of 
the  defendants,  Butler  &  Youmans,  but  judgment  thereon  was 
not  entered  up  until  the  30th  of  January,  1877. 

The  referee  reports  the  sum  of  $286.46  due  on  said  judgment 
on  the  1st  of  October,  1879,  of  which  sum  $208.90  is  principal, 
bearing  interest. 

On  the  25th  of  January,  1875,  the  said  R.  G.  M.  Dunovant, 
to  secure  the  payment  of  $1,526,25,  with  interest  at  the  rate  of 
eighteen  per  cent,  per  annum,  executed  to  M.  A.  Markert  a 
mortgage  of  the  following  described  tract  of  land,  to  wit ; 

"All  and  singulai*  a  certain  tract  or  parcel  of  land  situate, 
lying  and  being  in  the  county  of  Edgefield,  and  said  State,  con- 
taining seven  hundred  acres,  more  or  less,  the  same  being  a 
portion  of  the  Reeves,  Martin  and  Williams  tract  of  land  to  me 
belonging,  bounded  by  lands  of  the  estate  of  Whitfield  Brooks, 
lands  of  W.  H.  HoUoway,  lands  of  Kinard,  lands  of  Greorge  A. 
Addison,  lands  of  Henry  May,  lands  of  D.  C.  Bullock,  and 
other  lands  of  the  said  R.  G.  M.  Dunovant." 

This  mortgage  was  recorded  on  26th  of  January,  1875. 

The  referee  reports  the  sum  of  $2,728.73  due  on  said  mortgage 
debt  on  the  1st  of  October,  1879,  of  which  sum  $1,770.43  is 
principal,  bearing  interest. 

On  the  29th  of  May,  1876,  the  said  R.  G.  M.  Dunovant,  to 
secure  the  payment  of  $950,  with  interest,  executed  a  moilgage 
to  B.  F.  Yoe,  of  a  tract  of  land  situate  in  the  county  of  Edge- 
field, containing  twelve  hundred  and  fifty  acres,  more  or  less, 
and  adjoining  lands  of  G.  W.  Holloway,  estate  of  Whitfield 
Brooks,  lands  of  D.  C.  Bullock,  lands  of  Henry  May,  Calvin 
Kinard  and  others. 

This  mortgage  was  not  recorded  until  27th  of  December,  1876. 

The  referee  reports  the  sum  of  $1,179.13  due  on  said  mort- 
gage on  the  1st  of  October,  1879,  of  which  sum  $988.80  is 
principal,  bearing  interest. 

Several  parties  have  become  interested,  by  assignment,  in  this 
last  mortgage  since  its  execution.  But  there  is  no  question 
before  the  court  as  to  the  ownership  of  the  above  claims. 

The  tract  of  land  described  in  the  mortgage  to  B,  F.  Yoe,  is 
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the  only  property  of  the  said  R.  G.  M.  Dunovant  liable  to  levy 
and  sale,  and  embraces  the  lands  described  in  the  mortgage  to 
D.  L.  Turner,  Probate  judge,  and  in  addition  thereto  four  or 
five  hundred  acres  more. 

The  land  described  in  the  mortgage  to  D.  L.  Turner,  Probate 
judge,  embraces  the  tract  of  land  described  in  the  mortgage  to 
M.  A.  Markert,  and  in  addition  thereto  about  one  hundred  acres 
more. 

On  the  9th  day  of  January,  1877,  the  whole  of  the  lands  of 
the  said  R.  G.  M.  Dunovant,  which  are  encumbered  by  said 
mortgages,  were  levied  on  under  execution  issued  on  the  judgment 
in  favor  of  James  M.  Richardson,  and  afterwards  assigned  to 
Bennett  Holland.  And  in  the  year  following  the  plaintiflfe 
herein  serve^  their  complaint  setting  forth  the  above  facts,  and 
alleging,  among  other  things,  that  the  said  R.  G.  M.  Dunovant 
invested  the  trust  funds  of  his  ward,  Mary  C,  wife  of  George 
B.  Addison,  in  the  lands  described  in  the  complaint,  and 
demanded  judgment : 

1.  That  the  defendants,  Bennett  Holland  and  John  T.  Gas- 
ton, sheriff,  fheir  servants  and  agents,  be  enjoined  and  restrained 
from,  selling  the  lands  of  the  said  R.  G.  M.  Dunovant  as  adver- 
tised under  the  levy  made  by  the  said  John  T.  Gaston,  sheriff, 
as  aforesaid,  and  that  the  other  defendants,  their  servants  and 
agents,  be  also  enjoined  and  restrained  from  attempting  to 
enforce  their  liens  on  the  said  land. 

2.  That  the  lands  purchased  by  the  said  R.  G.  M.  Dunovant 
with  the  moneys  of  his  ward,  Mary  C.  Addison,  be  adjudged  to 
be  specifically  liable  for  the  payment  of  the  judgment  of  said 
plainti£&. 

3.  That  the  priority  of  the  liens  of  the  judgments  and  mort- 
gages above  set  forth  may  be  adjudicated.     *     *     * 

4.  For  their  costs  and  disbursements  in  this  action,  and  for 
such  other  and  further  relief  in  the  premises  as  to  equity  may 
belong. 

On  the  22d  day  of  March,  1879,  it  was  referred,  by  order  of 
this  honorable  court,  to  S.  S.  Tompkins,  Esq.,  to  take  the  testi- 
mony, to  ascertain  and  state  the  amounts  due  on  each  claim  and 
report  the  same. 
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On  the  2d  of  October,  1879,  the  said  referee  filed  his  report, 
reporting,  among  other  things,  the  abov^  stated  amounts  as  due 
on  the  said  claims  respectively  on  the  fii*8t  day  of  October,  1879. 

No  exceptions  to  the  referee's  report  were  filed  by  any  of  the 
parties,  except  by  the  defendant  Holland,  whose  exceptions  are 
substantially  as  follows,  to  wit : 

1.  That  the  referee  in  computing  the  amount  due  on  the  judg- 
ment in  Tavor  of  James  M.  Richardson,  and  assigned  to  Bennett 
Holland,  erred  in  not  calculating  interest  on  the  said  judgment 
at  the  rate  of  sixteen  per  centum  per  annum. 

2.  That  the  referee  erred  in  not  reporting  that  the  amounts 
paid  on  said  judgment  were  paid  as  interest,  and  not  as  a  part  of 
the  judgment. 

The  law  and  the  evidence  considered,  it  is  the  opinion  of  the 
Court: 

That  the  exceptions  filed  by  the  defendant,  Bennett  Holland, 
must  be  overruled.  The  note  with  all  its  incidents,  including 
its  power  of  accretion,  or  interest-bearing  quality,  merged  in  the 
judgment.     Free.  Judg. 

A  judgment  at  common  law  bore  no  interest.  ^Free.  Judg,, 
§  441 ;  1  HiU  79.  And  it  is  not  capable  of  being  impressed 
with  any  higher  or  lower  rate  of  interest  than  that  which  the 
statute  stamps  upon  it. 

The  act  of  1866  enacts:  "That  in  all  money  decrees  and 
judgments  of  courts  of  law  and  equity  hereafter  enrolled  or 
entered,  *  *  *  the  legal  interest  shall  be  and  remain  at 
the  rate  of  seven  per  centum  per  annum."     13  Stat.  429. 

The  judgment  is  not  a  confession  of  judgment.  6  Stat.  160, 
§§  1,  2;  11  Stat.  72,  75;  3  Blackstone  *395.  It  is  a  consent 
judgment  by  the  court.  But  under  our  statutes  there  can  be  no 
difference  in  the  grades  of  judgments  as  to  the  matter  of  interest. 
The  judgment  cannot  be  considered  as  a  contract,  for  a  contract 
in  its  final  analysis  made  by  debtor  with  creditor,  is  but  a  right 
of  action  conveyed  by  the  debtor  to  the  creditor,  and  the  right 
of  action  ceases  with  the  judgment,  which  is  but  the  sentence  of 
the  law  pronounced  by  the  court.  If  the  contract  or  note  upon 
which  the  judgment  is  based  had  borne  no  rate  of  interest,  still 
the  judgment  would  bear  interest  at  the  legal  rate  of  seven  per 
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centum  per  annum.  So  the  judgment  could  not  bear  a  higher 
rate  of  interest,  even  though  the  note  bore  a  rate  exceeding 
seven  per  centum  per  annum.  The  other  position  of  the 
defendant  Holland,  is  equally  untenable.  He  receipted  for  the 
two  sums  of  money  in  part  payment.  These  receipts  were 
endorsed  upon  the  sheriff's  books,  and  were  notice  to  third 
parties  who  could  not  be  prejudiced  by  any  private  contract  that 
might  have  existed  between  the  judgment  debtor  and  judgment 
creditor.  But  the  evidence  does  not  show  that  any  contract 
that  the  judgment  should  bear  sixteen  per  cent,  interest  existed, 
nor  does  it  show  that  the  payments  were  made  under  any  con- 
tract to  pay  sixteen  per  cent,  interest  in  consideration  of  forbear- 
ance. No  doubt  the  judgment  creditor  and  judgment  debtor 
were  under  the  impression  that  the  legal  effect  of  the  judgment 
was  to  bear  sixteen  per  cent,  interest,  and  this  alone  would  have 
prevented  them  from  making  any  additional  contract  in  regard 
thereto. 

The  judgment  must  be  credited  with  the  payments  made,  and 
it  is  a  lien  upon  the  entire  tract  of  laud,  prior  to  all  others,  to  the 
amount  reported  by  the  referee.  But  the  proceeds  of  the  sale  of 
that  portion  of  the  land  which  was  last  mortgaged  must  first  be 
applied  toward  the  satisfaction  of  said  judgment.  Ad.  Eq. 
543,  n.  1. 

As  against  the  mortgage  to  D.  L.  Turner,  Probate  judge,  the 
defendant  Markert  stands  in  the  position  of  an  innocent  pur- 
chaser for  value  without  notice,  and  his  mortgage  is  a  lien  to  the 
amount  reported  by  the  referee  upon  the  portion  of  land 
embraced  in  the  said  mortgage,  prior  to  all  others  except  the 
lien  of  the  judgment  in  favor  of  James  M.  Richardson,  assigned 
to  Bennett  Holland.  The  mortgage  to  D.  L.  Turner,  Probate 
judge,  was  executed  prior  to  the  mortgage  to  B.  F.  Yoe,  and  also 
first  recorded,  and  must  therefore  be  next  paid  out  of  the  pro- 
ceeds of  the  land  therein  embraced. 

The  mortgage  to  B.  F.  Yoe  is  also  a  lien  upon  the  entire 
tract  of  land,  and,  although  last  recorded,  it  was  both  executed 
and  recorded  before  the  judgment  in  favor  of  Butler  and 
Youmans  was  entered  up,  and  must  therefore  next  be  paid  out 
of  the  proceeds  of  the  sale  of  the  entire  tract  of  land. 
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The  judgment  in  favor  of  Butler  and  Ydumans  is  a  lien  upon 
the  entire  tract  of  land  from  the  day  it  was  entered,  which  being 
subsequent  to  the  date  of  the  foregoing  liens,  it  is  inferior  to  thein 
and,  therefore,  cannot  be  paid  until  they  are  satisfied. 

The  evidence  does  not  establish  any  secret  or  equitable  trust  iu 
favor  of  the  plaintiffs,  and  the  judgment  under  which  they  claim 
is  not  a  lien  upon  the  land,  having  been  obtained  on  the  1  Ith 
day  of  March,  1870,  and  no  action  having  since  been  taken  to 
make  the  same  a  lien.     Code,  §  313 ;  15  J^at.  871. 

The  act  of  1870,  denying  to  final  judgments,  thereafter  ren- 
dered, the  incidents  of  a  lien  upon  real  property,  is  not  uncon- 
stitutional as  regards  contracts  entered  into  prior  to  its  passage. 

The  remedy  may  be  modified  without  impairing  the  obligation 
of  the  contract.  Sturges  v.  Orcwninshieldy  4  Wheat,  122; 
Ogden  v.  Saunders,  12  Id.  270;  Mason  v.  Haile,  12  Id.  370; 
Bronson  v.  KinziCy  1  How.  311. 

The  land  should  be  sold  in  such  parcels  and  upon  such  terms 
as  will  most  conduce  to  the  payment  of  all  claims  upon  the 
same. 

It  is  therefore  ordered,  adjudged  and  decreed : 

1.  That  two  surveyors,  one  to  be  nominated  by  plaintiffs  and 
one  by  defendants,  go  upon  the  land  and  ascertain  the  boundaries 
of  the  various  tracts  of  land  described  iji  the  mortgage  above 
mentioned,  and  further  to  divide  the  land  into  such  parcels  or 
tracts  as  will  sell  to  the  greatest  advantage  and  report  their  action 
to  this  court  at  the  next  term  of  the  same. 

2.  That  upon  the  confirmation  of  the  report  of  the  said  sm'- 
veyors,  the  tract  of  land  described  in  the  complaint  be  sold  by 
the  master  for  Edgefield  county,  on  such  terms  and  at  such  a 
time  as  may  then  to  the  court  seem  just  and  proper. 

3.  That  after  the  payment  of  the  plaintiffs'  costs,  and  the 
costs  of  the  surveyors  and  referee,  the  judgment  of  Bennett 
Holland,  assignee  of  James  M.  Richardson,  be  first  satisfied  o.ut 
of  the  proceeds  of  the  sale  of  the  said  land  by  the  payment  of 
the  amount  reported  by  the  referee,  with  interest  on  the  interest- 
bearing  portion  from  the  1st  day  of  October,  1879.  And  for 
that  purpose  the  proceeds  of  the  sale  of  the  portion  of  the  land 
last  mortgaged  be  first  applied. 
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4.  That  the  mortgage  to  M.  A.  Markert  be  next  satisfied 
out  of  the  proceeds  of  the  sale  of  the  land  described  therein  by 
the  payment  of  the  amoant  reported  by  the  referee,  with  inter- 
est on  the  interest-bearing  portion  from  the  first  day  of  October, 
A.  D.  1879. 

5.  That  the  mortgage  to  D.  L.  Turner,  Probate  judge,  be 
next  satisfied  by  paying  into  the  Probate  Court  for  the  said 
county  the  amount  reported  by  the  referee,  with  interest  on  the 
interest-bearing  portion  from  the  1st  day  of  October,  1879,  out 
of  the  proceeds  of  the  sale  of  the  land  described  in  the  said 
mortgage. 

6.  That  the  mortgage  to  B.  F.  Yoe  be  next  satisfied  out  of 
the  proceeds  of  the  sale  of  the  whole  tract  of  land  by  the  pay- 
ment of  the  amount  reported  by  the  referee,  with  interest  on  the 
interest-bearing  portion  from  the  1st  day  of  October,  1879. 

7.  That  the  judgment  in  favor  of  Butler  and  Youmans  be 
next  satisfied  out  of  the  proceeds  of  the  sale  of  the  whole  tract 
of  land  by  the  payment  of  the  amount  reported  by  the  referee, 
with  interest  on  the  interest-bearing  portion  from  the  1st  day  of 
October,  1879. 

8.  That  the  judgment  in  favor  of  Greorge  B.  Addison  and 
wife,  under  which  plaintiffs  claim,  be  next  satisfied  out  of  the 
proceeds  of  the  sale  of  the  whole  tract  of  land  by  the  payment 
of  the  amount  reported  by  the  referee,  with  interest  on  the  inter- 
est-bearing portion  from  the  1st  day  of  October,  1879. 

9.  That  the  remainder  of  the  proceeds  of  the  sale  of  the 
lands,  if  any  there  be,  be  paid  to  the  defendant,  R.  G.  M.  Duno- 
vant. 

T.  J.  Mackey, 
April  5th,  1880.  Circuit  Judge. 

The  judge  overruled  the  exceptions  of  Holland,  and  upon  the 
facts,  as  will  be  seen,  decreed  that  the  land  be  divided  into  suit- 
able tracts  for  sale  by  surveyors ;  that  it  then  be  sold,  the  pro- 
ceeds, after  payment  of  costs,  be  applied,  first,  to  the  payment  of 
the  Holland  judgment  as  reported  by  the  referee,  the  interest  to 
be  calculated  at  seven  per  cent.,  and  the  payments  already  on  it 
to  be  credited  on  that  basis ;  second,  to  the  Markert  mortgage ; 
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next  to  the  D.  L.  Turner,  Probate  judge,  mortgage;  next  to  the 
B.  F.  Yoe  mortgage ;  next  to  the  Butler  and  Youmans  judgment ; 
then  to  the  George  B.  Addison  and  wife  judgment  claimed  by 
the  plaintiff,  and  lastly,  if  any  remainder,  to  be  paid  to  the 
defendant,  R.  G.  M.  Dunovai\t. 

From  this  decree  the  defendant  Holland,  the  plaintiffs,  the 
Probate  judge,  and  the  children  of  R.  G.  M.  Dunovant  appealed 
upon  exceptions.  Holland's  exceptions  raise  the  question  whether 
his  judgment  should  not  have  been  estimated  at  sixteen  per  cent;, 
and,  if  not,  whether  the  payments  made  by  Dunovant  should  not 
have  been  credited  on  the  interest,  estimated  at  that  rate ;  the 
plaintiffs',  whether  the  act  of  the  general  assembly,  March  1st, 
1870,  denying  to  final  judgments  the  incident  of  a  lien  on  rejil 
property,  did  not  impair  the  obligation  of  contracts  made  prior 
to  its  passage,  and  was,  therefore,  unconstitutional. 

The  exceptions  of  the  Probate  judge  and  the  guardian  ad 
litem  of  the  minor  children  of  Dunovant,  raised  the  question 
whether  the  mortgage  of  Markert  should  not  have  been  credited 
with  the  sum  of  $1,500,  with  interest  from  the  5th  of  February, 
1878,  the  profit  on  the  Roseland  tract  of  land,  which,  by  agree- 
ment, Markert  was  to  give  to  Dunovant.  These  three  questions 
are  the  questions  which  arise  in  the  case,  and  to  these  attention 
will  now  be  directed. 

The  Holland  judgment  was  obtained  on  a  note  payable  to 
James  M.  Richardson,  dated  the  25th  February,  1867,  and 
<lue  one  day  after  date,  with  interest  at  the  rate  of  sixteen  i>er 
cent,  per  annum.  The  judgment  was  by  confession,  made  on 
tiie  same  day.  This  judgment  was  afterwards  assigned  to  Hol- 
land, who  had  the  active  energy  of  the^#/a.  renewed  in  Novem- 
ber, 1876.  The  confession,  endorsed  on  the  declaration,  was  for 
the  sum  of  $2,000,  with  interest  from  the  25th  February,  1867, 
the  date  of  the  note,  at  the  rate  of  sixteen  per  cent,  per  annum, 
and  the  date  of  the  endorsement  was  the  same  as  that  of  the 
note,  the  25th  February,  1867.  The  judgment  was  entered  for 
$2,000,  no  rate  of  interest  being  mentioned  therein.  The  ji.  fa. 
was  the  ordinary^. /a.  in  such  cases.  Upon  this,  two  receipts 
had  been  entered  by  Holland — "  in  part  of  this  case  " — one  for 
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$562,  5th  January,  1869,  and  the  other  for  $960,  5th  February, 
1872. 

Now,  was  Holland  entitled  to  recover  on  this  judgment,  six- 
teen per  cent.,  as  specified  in  the  note  and  in  the  confession,  or 
was  the  Circuit  judge  right  in  restricting  him  to  seven  per 
cent,  after  judgment  ?  We  concur  with  the  Circuit  judge,  and  we 
do  not  know  that  we  can  add  anything  to  the  argument  by 
which  he  sustains  his  opinion. 

He  held  that  the  act  of  1866  (13  Stat.  439)  controlled  this 
question.  That  act  enacts  that  in  all  money  decrees  and  judg- 
ments in  law  and  equity  hereafter  enrolled  or  entered  *  *  * 
the  l^al  interest  shall  be  and  remain  at  the  rate  of  seven  per 
cent,  per  annum.  This  judgment  was  entered  in  1867,  the  year 
after  the  passage  of  this  act.  Without  attempting  to  vindicate 
or  discuss  the  wisdom  of  this  act,  how  can  the  appellant,  when 
it  is  admitted  "  ita  lex  scripta  est/^  evade  its  provisions  ?  By 
what  authority  could  the  sheriff  collect  more  than  seven  per 
cent,  upon  Siji.fa.  in  his  office,  when  the  act  stands  in  the  way? 
It  is  said  that  the  defendant  consented  and  still  consents  to  it. 
This,  no  doubt,  is  so,  but  this  can  have  no  effect  as  to  the  con- 
struction which  shall  be  given  to  a  judgment  of  the  court,  which 
is  regulated,  not  by  the  consent  of  the  parties,  but  by  the  act  of 
the  general  assembly,  in  such  case  made  and  provided. 

A  judgment  is  defined  to  be  the  final  determination  of  the 
rights  of  parties  in  the  action.  Code,  §  268.  It  may  be  granted 
in  invitumy  or  by  consent.  In  either  case  it  is  the  action  of  the 
court,  in  the  one  case  reached  by  the  evidence  and  law  applica- 
ble to  the  facts,  in  the  other  pronounced  by  the  consent  of  the 
parties.  When  it  is  granted  up^  a  contract,  it  determines  what 
the  contract  is  and  closes  it,  giving  the  party  in  whose  favor 
the  judgment  is  rendered,  the  means  of  enforcing  the  contract 
thus  determined,  or  redress  for  its  breach. 

A  judgment  of  this  sort  involves  two  ideas — the  contract 
upon  which  it  is  rendered  and  the  judgment  itself.  The  one  is 
the  act  of  the  parties — the  other  is  the  act  of  the  court.  They 
are  entirely  separate  and  distinct. 

Now,  at  the  time  this  contract  was  made  by  Dunovant  with 
Hichardson,  there  were  no  usury  laws  in  existence  in  this  State, 
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and  Dunovant  had  the  right  to  contract  to  pay  any  per  cent,  for 
the  use  of  money  that  he  saw  proper,  and  such  contract,  at  what- 
ever per  cent,  agreed  upon,  was  enforceable  through  the  court, 
either  by  confession  of  judgment,  or  by  regular  judgment 
obtained  by  suit.  But  Dunovant  had  no  right  to  contract  for 
the  action  of  the  court.  The  legislature  is  the  only  authority 
that  can  give  power  to  the  courts,  and  the  legislature  had  said, 
previous  to  this,  that  the  courts  could  give  no  judgment  or 
decree  to  bear  more  than  seven  per  cent,  interest.  The  courts 
can  enforce  legal  contracts  of  parties,  as  made,  up  to  the  time  of 
the  judgment,  but,  when  the  judgment  is  pronounced,  the  rights 
of  the  parties  are  determined  up  to  that  moment,  and  then  the 
judgment  must  be  enforced  according  to  the  law  applicable  to 
judgments. 

We  concur  with  the  Circuit  judge,  also,  as  to  the  effect  of  the 
payments  made  by  Dunovant  on  this  judgment.  The  receipts 
on  the  back  of  the  fi.  fa,  show  that  they  were  ordinary  pay- 
ments, in  part  of  the  debt  within ;  and,  while  it  may  be  that 
Dunovant  could  have  paid  such  amounts  as  he  desired  on  the 
interest,  over  and  above  the  seven  per  cent,  allowed  by  the  act, 
independent  of  and  outside  of  the  judgment  and  fi.  fa,,  yet, 
when  these  payments  were  made  and  credited  on  the  fi.fa.,  as 
in  part  of  the  debt  therein,  the  court  can  make  no  other  applica- 
tion but  such  as  the  act  requires.  So  much  for  the  exception  of 
appellant  Holland. 

The  plaintiffs'  principal  exception  involves  the  constitution- 
ality of  the  act  of  March,  1st,  1870,  (Code,  §  313,)  which  denies 
to  final  judgments  the  incident  of  a  lien  on  real  property.  The 
plaintifls  contend  that  the  o^igation,  upon  which  thef  decree 
under  which  they  claim  was  obtained,  was  executed  before  the 
passage  of  this  act ;  that,  at  that  time,  decrees  and  judgments 
had  lien  on  real  estate ;  that  this  was  a  part  of  the  obligation  of 
the  contract,  and  that  the  act  of  1870,  supra,  denying  this  lien, 
impaired  this  obligation,  and  was,  therefore,  unconstitutional, 
being  in  conflict. with  Article  1,  section  10,  of  the  constitution 
of  the  United  States.  The  correctness  of  this  position  depends 
upon  the  meaning  of  the  term  "obligation,"  when  applied  to 
contracts. 
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This  term  has  been  often  and  ably  discussed  before  this. 
Many  authorities  might  be  cited  from  decisions  and  writers  out- 
side of  our  own  State,  among  them  the  often-quoted  case  of 
Stwrges  v.  Orotoninshiel^,  4  Wheat.  200,  and  Kent  and  Story ^  and 
many  other  authorities ;  but  the  meaning  of  this  term  having 
been  so  elaborately  discussed  and  so  fully  determined  in  the 
recent  cases  of  the  State  v.  CareWy  13  Rich.  498,  and  Wood  v. 
Woody  14  Rich.  164,  in  our  own  State,  it  would  scarcely  be 
becoming  for  this  court  so  soon  to  renew  this  discussion  as  if  it 
were  an  open  question. 

These  two  cases,  cited  from  our  own  reports,  decide,  in  brief, 
that  the  obligation  of  a  contract  "  is  the  legal  tie  which  imposes 
a  necessity  of  doing  or  abstaining  from  a  particular  act,  as  dis- 
tinguished from  the  imperfect  obligation  arising  from  gratitude, 
charity,  or  other  moral  duties,  binding  upon  conscience,  but 
having  no  l^al  remedy  for  their  enforcement.  This  latter  is 
the  essence  of  the  legal  obligation."  • 

This  idea  as  to  this  term  is  not  only  found  in  the  common  law, 
but  was  familiarly  recognized  by  the  Roman  jurists  in  the 
maxim  Sub  hoc  conditione  si  volam  nulla  fit  obligatio, 

A  well-recognized  distinction  is  drawn  between  the  contract 
itself  and  its  obligation.  The  conti*act  is  the  agreement  of  the 
parties ;  the  obligation  is  the  remedy  which  the  law  affords  for 
its  enforcement.  There  may  be,  and  generally  there  is,  a  moral 
obligation  in  every  contract,  which  ought  to  constrain  the  party 
making  it  to  perform  it,  but  with  this  the  courts  have  nothing 
to  do.  If  we  were  perfect  beings,  this  moral  obligation  would 
at  all  times  be  sufficient,  and  there  would  be  no  necessity  for 
courts  or  civil  law ;  but,  unfortuaately,  such  is  not  the  condition 
of  humanity,  and  hence  the  necessity  of  some  constraining 
power,  more  effectual,  direct  and  imperative  than  the  mere 
imperfect  obligations  classed  as  moral  obligations. 

The  clear  meaning  of  a  legal  obligation,  as  contradistinguished 
from  a  moral,  cannot  be  better  illustrated  than  by  an  unpaid 
note  barred  by  the  Statute  of  Limitations.  There  the  legal 
obligation  is  gone,  the  moral  remains;  but  the  courts  are 
powerless  in  such  cases.  Where,  then,  an  act  is  passed  which 
materially  interferes  with  and  impairs  the  l^al  remedy  which 
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the  courts  afforded  before  the  passage  of  the  act  for  the  enforce- 
ment of  contracts,  such  act  is  unconstitutional.  Did  the  act  of 
1870,  supra,  have  this  effect  upon  contracts  like  this  in  this 
case?  We  think  not.  The  lien  on  real  estate  which  the 
previous  law  allowed  to  decrees  and  judgments  was  no  part  of 
the  remedy  of  enforcement.  It  was  a  mere  incident  to  the 
judgment  which,  in  fact,  had  a  tendency  to  delay  and  weaken  its 
enforcement.  Taking  away  this  lien  imparted  to  the  judgment 
greater  vigor  and  more  speedy  execution.  Judgment  having 
been  obtained,  this  act  required,  in  its  effect,  the  party  to  act 
and  to  act  promptly.  The  fi.  fa.  for  its  enforcement  was  left  at 
his  command,  and  the  remedy  for  the  collection  of  his  money 
was  in  fact  made  more  effectual.  It  relieved  the  party  plaintiff 
from  all  claim  for  delay  and  further  forbearance,  and  it  required 
some  prompt  action  on  his  part.  Besides  the  act  did  not  entirely 
destroy  the  lien,  it  only  prevented  the  lien  in  the  absence  of  a 
levy.  By  the  terms  of  the  act,  by  keeping  the  fi.  fa,  levied,  a 
lien  could  not  only  be  made  to  attach  but  it  could  be  preserved. 

Our  conclusion  is  that  the  act  of  1870  did  not  impair  the 
obligation  of  the  contract  under  which  the  plaintiff  claims,  and, 
therefore,  that  the  ruling  of  Judge  Mackey  on  this  subject  is 
not  obnoxious  to  plaintiffs'  exceptions.  In  any  event  the  act  of 
1870  modified  merely  the  previous  remedy  which,  according  to 
the  authorities,  may  be  done  without  impairing  the  obligation. 
Sturges  v.  Orowninshiddy  4  Wheat.  122;  Ogden  v.  SaunderSy 
12  Id.  270;  Mason  v.  Hailey  Id.  370. 

The  Probate  Judge,  Charlton,  and  the  guardian  ad  litem  of 
the  minor  children  of  the  defendant  Dunovant,  except  to  the 
decree  because  it  fails  to  require  the  Markert  claim  to  be  credited 
with  the  profit  made  by  Markert  in  the  purchase  and  sale  of  the 
Boseland  tract  of  land,  to  wit,  the  sum  of  $1,500  and  interest. 
We  think  there  is  foundation  for  this  exception.  Dunovant 
had  purchased  this  land  in  December,  1877,  at  the  price  of 
$5,000;  his  purchase  was  turned  over  to  Markert  under  an 
agreement  or  contract  that  Dunovant  was  to  have  credit  on  his 
debt  to  Markert  for  the  profit  or  advance  in  price  that  Markert 
might  obtain  in  a  resale.  Markert  did  resell  at  an  advance  of 
$1,500  on  the  5th  of  January,  1878.     Why,  then,  should  not 
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Dunovant  have  the  benefit  of  this  advance  ?  It  is  said  that  the 
contract  only  allowed  Dunovant  the  benefit  of  this  profit  when  it 
was  realized  by  Markert,  and  that  Markert  had  not  as  yet 
realized  it. 

The  evidence  is  that  Markert,  on  the  5th  of  February/ 1878, 
resold  the  land  at  the  price  of  $6,500,  $2,000  of  which  was 
paid  in  cash,  and  the  residue  amply  secured  by  the  bond  of  the 
purchaser  and  a  mortgage  of  the  premises.  Now,  under  these 
circumstances,  when  the  assets  of  Dunovant  are  being  marshaled 
for  distribution  among  his  creditors,  among  whom  is  Markert, 
can  he  fold  his  arms  and  say,  I  have  not  realized  this  profit?  If 
he  had  submitted  Evidence  that  the  purchaser  was  insolvent,  or 
even  doubtful ;  that  he  had  neglected  to  secure  the  debt  by 
mortgage  of  the  land,  or,  having  done  so,  that  the  land  had 
greatly  depreciated  in  value,  and  was  not  now  a  sufiicient  security, 
or  any  evidence  of  this  kind,  showing  that  his  actual  realization  of 
this  profit  was  precarious,  then  there  would  be  some  justice  in 
awaiting  further  developments;  but  when  the  proof  is  that 
$2,000  of  the  purchase-money  has  been  paid  and  the  residue  is 
amply  secured  by  the  bond  of  the  purchaser,  with  a  mortgage 
of  the  premises,  we  think  the  court  below  might  well  have 
directed  that  Markert's  claim  should  be  credited  with  the  $1,500 
at  the  day  of  sale. 

There  were  other  questions  raised  in  the  exceptions  of  the 
different  parties;  but  the  questions  above  considered  by  the 
court  embrace  those  principally  discussed  in  the  argument.  We 
think  that  the  decree  of  Judge  Mackey  should  be  affirmed  as  to 
all  matters  therein,  except  the  last  in  reference  to  the  profit  in 
the  resale  of  the  Koseland  tract  of  land  by  Markert. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  modified  in  accordance  with  the  principles  of 
this  opinion,  and  for  that  purpose  that  the  case  be  remanded  to 
the  Circuit  Court. 

McIvER  and  McGtOWAN,  A.  J.'s,  concurred. 
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CASE  No.  1085. 

EX  PARTE  LYNCH,  TRUSTEE. 

A  constitutional  provision  must,  if  possible,  be  so  construed  as  not  to  abridge 
the  full  legislative  power  vested  in  the  general  assembly  by  Article  II.,  §  1. 
Implied  limitations  of  legislative  power  are  only  admissible  when  neces- 
sary to  give  proper  force  to  a  particular  intent  expressed  in  the  constitu- 
tion. 

A  constitution  is  intended  to  fix  the  ftmdaroental  principles  of  government, 
and  limit  its  powers,  but  not  to  legislate  on  mere  details. 
An  act  of  the  legislature  is  presumed  to  be  constitutional,  until  the  con- 
trary is  made  clearly  to  appear  by  him  who  asserts  the  contrary. 
The  provision  in  Article  IX.,  ?  6,  of  our  State  constitution,  requiring  a 
valuation  and  assessment  of  lands  to  be  made  in  1870,  and  on  every  Jifth 
year  thereafter^  does  not  inhibit  the  general  assembly  from  directing  a 
re-assessment  within  the  five  years. 

The  provision  of  Section  78,  of  the  act  of  1874,  (15  Stat,  760,)  requiring 
the  auditor  to  add  fifty  per  cent,  to  the  assessment  of  the  property  of  a  tax- 
payer who  foils  to  make  return  of  such  property  for  taxation,  does  not 
violate  Sections  14  and  36  of  Article  I.,  nor  Section  1  of  Article  IX.,  of  the 
constitution. 

The  correction,  by  the  comptroller-general,  of  an  error  in  a  tax  duplicate, 
is  not  a  plain  ministerial  duty  for  which  mandamus  will  lie,  especially 
after  he  has  acted  upon  an  application  for  such  correction ;  nor  will  such 
officer,  on  the  relation  of  a  taxpayer,  be  compelled,  by  mandamus,  to  ignore 
as  unconstitutional,  a  statute  imposing  a  penalty  for  a  default  in  making 
return. 


Original  application  to  the  Supreme  Court. 

Petition  for  mandamus  to  the  comptroller-general,  filed 
December  7th,  1880,  by  John  Lynch,  trustee  of  Mary  E.  Allen, 
and  heard  on  petition,  order  to  show  cause  and  return,  on  May 
2d,  1881.     The  opinion  states  the  case. 

Mr.  Robert  A.  Lynch,  for  the  relator. 

Mr.  Youmans,  attorney-general,  contra. 
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September  24th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  This  is  a  petition  in  the  original  jurisdic- 
tion of  this  court  for  a  writ  of  mandamus  to  compel  the  comp- 
troller-general to  have  corrected  an  alleged  error  on  the  tax 
duplicate  for  Richland  county,  and  that  the  true  value  of  a 
house  and  lot  in  Columbia  be  placed  upon  said  tax  duplicate  as 
the  amount  upon  which  taxes  should  be  imposed.  The  comp- 
troller-general resists  the  motion  upon  several  grounds,  viz. : 
That  no  error  was  committed  by  the  auditor ;  that  he  has  no 
authority  to  make  the  abatement  demanded ;  and  that  what  is 
asked  to  be  done  is  not  his  clear  ministerial  duty,  and,  therefore, 
mandamus  will  not  lie. 

Section  6,  Article  IX.,  of  the  constitution,  is  as  follows: 
"The  general  assembly  shall  provide  for  the  valuation  and 
assessment  of  all  lands  and  the  improvements  thereon,  prior  to 
the  assembling  of  the  general  assembly  of  1870,  and  thereafter 
on  every  fifth  yearP  The  general  assembly  made  an  assessment 
in  1875,  by  act  of  1874,  and  in  1878,  in  advance  of  the  "fifth 
year,"  passed  an  act  which  provided  for  another  assessment  of 
lands  to  be  made  in  1879,  "in  the  manner  and  according  to  the 
rules  prescribed  for  assessment  of  real  estate,"  &c.  16  StaU 
803.  The  manner  of  making  assessments  is  prescribed  by  the 
"Act  to  reduce  all  acts  and  parts  of  acts  providing  for  the  assess- 
ment and  taxation  of  property,  into  one  act,  and  to  amend  the 
same."  15  Stat,  731.  Section  78  of  that  act  provides,  "that 
whenever  any  taxpayer  shall  fail  to  make  returns  to  the  auditor 
of  his  county,  within  the  time  prescribed  by  law,  it  shall  be  the 
duty  of  the  county  auditor  to  enter  on  the  tax  duplicate,  against 
such  taxpayer,  the  property  charged  to  him  the  previous  year, 
wUh  fifty  per  cent,  penalty  added  thereto, ^^  &c. 

John  Lynch,  trustee,  failed  to  return  for  taxation,  under  the 
act  of  1878,  a  house  and  lot  on  the  southwest  corner  of  Blanding 
and  Richardson  streets,  in  the  city  of  Columbia,  and  thereupon 
John  Meighan,  the  county  auditor,  in  accordance  with  the  legal 
requirements  upon  the  subject,  entered  said  house  and  lot  on  the 
tax  duplicate  at  its  previous  assessment  of  $10,200,  and  added 
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thereto  fifty  per  centy  making  the  taxable  value  $16,300.  To 
this  action  of  the  auditor  the  relator  objected  and  filed  a  peti- 
tion, praying  the  comptroller-general  to  have  the  said  fifty  per 
cent,  stricken  off.  The  comptroller-general  ordered  the  auditor 
to  submit  to  the  county  board  of  equalization  the  question  of  the 
true  value  of  said  house  and  lot,  directing,  in  case  the  board 
should  reduce  the  value,  that  the  fifty  per  cent,  should  be 
attached  to  the  assessment  so  reduced,  instead  of  the  original 
assessment.  Accordingly,  the  auditor  did  submit  the  value  to 
the  board  of  equalization,  which  reduced  the  value  to  $8,000, 
and  this  sum  was  placed  on  the  duplicate  as  the  proper  valuation 
until  the  next  assessment  of  real  estate,  but  the  comptroller- 
general  refused  to  remit  the  fifty  per  cent,  already  added  to  the 
assessment  for  one  year,  1879 ;  thus  making  the  total  assessment 
$12,000.  The  relator,  insisting  that  it  was  the  duty  of  the 
comptroller  to  correct  also  the  action  of  the  auditor  in  this  par- 
ticular, filed  this  petition  for  a  writ  of  mandamus  to  compel  him 
to  do  so. 

The  relator  insists  that  he  was  not  in  default  in  failing  to 
return  the  house  and  lot  for  taxation  under  the  act  of  1878,  and 
the  auditor  had  no  right  to  increase  the  assessment  fifty  per 
cent.,  for  the  reason  that  the  act  of  1878,  ordering  a  new 
assessment  for  that  year,  and  the  provision  in  the  act  of  1874, 
allowing  assessment  of  fifty  per  cent,  for  default,  are  both 
unconstitutional  and  void.  In  relation  to  tlie  act  of  1878,  he 
insists  that  the  provision  of  the  constitution  which  requires  that 
after  1870  the  assessment  should  be  made  ^^  on  every  fifth  year,^^ 
amounts  to  a  negation  of  the  right  to  make  it  at  any  other  time. 
That  raises  a  question  of  construction.  Does  the  declaration  that 
the  assessment  is  to  be  made  ''on  every  fifth  year,"  withdraw  from 
the  general  assembly  the  right  to  make  it  also  at  some  inter- 
mediate time  ? 

It  is  a  delicate  thing  to  declare  an  act  of  the  legislature 
unconstitutional.  This  section  of  the  constitution  must  be  con- 
strued, if  possible,  as  allowing  full  force  and  effect  to  Section  1, 
Article  II.,  vesting  the  full  legislative  power  of  the  State  in  the 
general  assembly.  Implied  limitations  of  legislative  power  are 
only  admissible  where  the  implication  is  necessary,  as  where 
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language,  conveying  a  particular  intent,  cannot  have  its  proper 
force  without  such  implication.  The  general  assembly  has  the 
general  power  of  legislation  upon  all  subjects  not  prohibited  by 
the  constitution.  "  The  legislative  department  is  entrusted  with 
the  general  authority  to  make  laws  at  discretion,  and  is  only 
limited  by  express  constitutional  provision."  Cooley  CbnsL  Lira. 
87-172.  "  The  constitutionality  of  a  law  must  be  presumed  until 
the  violation  of  the  constitution  is  proved  beyond  all  reasonable 
doubt,  and  a  reasonable  doubt  must  be  solved  in  favor  of  leg- 
islative action  and  the  act  be  sustained.''     Id.  182. 

As  we  understand  it,  the  object  of  a  written  constitution  is  to 
fix  the  fundamental  principles  and  limit  the  powers  of  govern- 
ment, and  not  to  legislate  on  mere  details. '  It  is  fixed  in  its 
nature,  and,  therefore,  unsuited  to  contain  the  laws  which  from 
time  to  time  are  made  necessary  by  the  ever-changing  necessities 
and  wishes  of  the  people.  A  constitution  has  been  defined  to 
be  "the  fundamental  law  of  a  State,  containing  the  principles 
upon  which  the  government  is  founded,  regulating  the  division 
of  the  sovereign  powers  and  directing  to  what  persons  each  of 
these  powers  is  to  be  confined  and  the  manner  in  which  it  is  to 
be  exercised." 

According  to  these  familiar  principles  and  authorities  the  pre- 
sumption is  that  the  act  of  1878  is  constitutional.  The  onvs  is 
uix)n  the  relator  to  make  it  clearly  appear  if  it  is  not  so.  It 
does  not  seem  to  us  that  the  provision  which  requires  the  gen- 
eral assembly  to  make  an  assessment  of  real  estate  "on  every 
fifth  year"  necessarily  amounts  to  an  inhibition  against  their 
doing  it  at  another  time.  The  constitution  could  not  have 
intended  that  the  people  of  the  State  should  remain  under  a 
false  and  erroneous  assessment  of  real  estate  for  a  number  of 
years,  for  the  only  reason  that  a  new  assessment  could  not  be 
made  except  "on  every  fifth  year."  It  is  not  a  case  for  the 
application  of  the  maxim  "expressio  xmiua  est  exdxmo  oMeritis.^^ 
The  provision  is  affirmative  merely  that  the  thing  shall  be  done 
at  particular  intervals  without  negative  words,  such  as  "and  at 
no  other  time."  It  is  mandatory  so  far  as  it  requires  the  assess- 
ment to  be  made  at  all  events  every  fifth  year,  but  that  is  the 
full  intent  of  the  provision,  which  does  not  purport  to  be  exclu- 
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sive  and  exhaustive.  The  period  indicated  is  not  of  the  essence, 
except  so  far  as  to  require  that  it  shall  be  done  at  the  times  indi- 
cated. Lord  Mansfield  held,  in  Rex  v.  Loxdale,  1  Burr.  447 : 
"That  there  is  a  known  distinction  between  circumstances  which 
are  of  the  essence  of  a  thing  required  to  be  done  and  clauses 
merely  directory.  The  precise  time  in  many  cases  is  not  of  the 
essence." 

When  there  is  no  substantial  reason  why  the  thing  to  be  done 
might  not  as  well  be  done  also  at  some  other  time,  then  the 
courts  assume  that  the  intention  was  that  it  might  be  so  done. 
No  injury  would  be  done  if  the  assessment  were  made  every 
year.  As  was  said  by  Parker,  C.  J.,  in  Henshaw  v.  Foster,  9 
Pick,  316:  "In  considering  so  important  an  instrument  as  a 
constitution,  we  are  not  on  the  one  hand  to  indulge  ingenious 
speculations  which  may  lead  us  wide  from  the  true  essence  and 
spirit  of  the  instrument,  nor  on  the  other  to  apply  to  it  such 
narrow  and  constrained  views  as  may  exclude  the  real  object  and 
intent  of  those  who  framed  it." 

The  general  assembly  of  the  State  has  more  than  once  con- 
strued this  provision  as  aflBrmative  merely,  and  when,  in  their 
opinion,  the  public  good  demanded  it,  ordered  re-assessments  of 
the  lands  at  times  other  than  "  every  fifth  year."  Any  other 
construction,  we  incline  to  think,  would  lead  to  absurd  and 
alarming  consequences. 

It  is  also  insisted  by  the  relator  that  Section  78  of  the  act  of 
1874,  which  requires  the  auditor  to  add  fifty  per  cent,  to  the 
assessment  of  the  property  of  a  taxpayer  who  makes  default  in 
returning  his  property  for  taxation,  is  illegal  and  void  as  repug- 
nant to  the  following  provisions  of  the  constitution  : 

Section  36,  Article  I.,  which  declares  that  "all  property  sub-, 
ject  to  taxation  shall  be  taxed  in  proportion  to  its  value.     Each 
individual  of  society  has  a  right  to  be  protected  in  the  enjoy- 
ment of  life,  liberty  and  property  according  to  standing  laws." 

Section  1,  Article  IX.,  which  requires  the  general  assembly 
"  to  provide  by  law  for  a  uniform  and  equal  rate  of  assessment 
and  taxation." 

Section  14,  Article  I.,  of  the  Declaration  of  Rights :  "  No 
person  shall  be  arrested,  imprisoned,  despoiled  or  dispossessed  of 
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his  property,  iramunities  or  privileges,  put  out  of  the  protection 
of  the  law,  exiled  or  deprived  of  his  life,  liberty  or  estate,  but 
by  the  judgment  of  his  peers  or  the  law  of  the  land.  And  the 
general  assembly  shall  not  enact  any  law  that  shall  subject  any 
person  to  punishment  without  trial  by  jury;  nor  shall  he  be 
punished  but  by  virtue  of  a  law  already  established  or  promul- 
gated prior  to  the  offence  and  legally  applied." 

This  opens  a  wide  field,  but  we  do  not  think  the  case  requires 
a  full  discussion  of  these  important  provisions  of  the  constitu- 
tion. There  is  no  doubt  that  the  laws  for  the  collection  of  taxes 
are  summary  and  not  in  full  accord  with  the  spirit  of  the  con- 
stitution, but  they  are  sustained  on  the  ground  of  State  necessity 
and  immemorial  usage.  It  is  said  in  the  case  of  Parham  v. 
Decatur  County ,  9  Ga.  352,  that  "the  sovereign  right  to  levy 
and  collect  taxes  grows  out  of  the  necessities  of  the  government 
— an  urgent  necessity,  which  admits  no  property  in  the  citizen 
while  it  remains  unsatisfied.  The  right  to  tax  is  co-equal  with 
all  governments.  It  springs  out  of  the  organization  of  the  gov- 
ernment. All  property  is  a  pledge  to  pay  the  necessary  debts 
and  expenses  of  government." 

The  Supreme  Court  of  Tennessee,  in  3IcCa)*rol  v.  Weeks, 
5  Hayw.  {Tenn,)  246,  decided  that  their  summary  tax  law^s  were 
constitutional,  holding  this  language :  "  It  is  certainly  true  that 
they  have  the  character  of  summary  proceedings,  and  it  is  equally 
true  that  they  must  of  necessity  be  so ;  for  if  the  government 
were  necessitated  to  take  the  cautious  and  tedious  steps  of  the 
common  law,  in  giving  personal  notice,  making  up  regular  pro- 
ceedings and  having  a  trial  by  jury,  judgment  and  execution,  it 
would  cease  to  exist  for  want  of  money  to  carry  on  its  necessary 
operations.  Loss  of  credit  and  the  total  extinction  of  the 
national  faith — the  basis  of  all  regular  government — must  be 
the  inevitable  consequences." 

In  our  own  case  of  the  State  v.  Allen,  2  McCord  56,  the  court 
says :  "  We  think  that  any  legal  process  which  was  originally 
founded  in  necessity,  has  been  consecrated  by  time,  and  approved 
and  acquiesced  in  by  universal  consent,  must  be  an  exception  t6 
the  right  of  trial  by  jury,  and  is  embraced  in  the  alternative 
Maw   of  the   land.'"     And  in  Harris  v.  Wood,  6  Mon.  643, 
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the  Court  of  Appeals  of  Kentucky  remark  that  "  taxes  were 
always  recoverable  (before  the  adoption  of  the  constitution),  not 
only  without  a  jury,  but  even  without  a  judge ;  and  the  assess- 
ment of  ministerial  officers  has  been  made  to  operate  as  an  execu- 
tion on  the  citizen,  and  the  collector  could  distrain,"  &c.  The 
same  general  doctrine  has  been  asserted  in  other  cases.  See 
Blackw.  Tax  T.  31. 

It  is  urged,  however,  that  the  fifty  per  cent,  is  not  really  a  tax 
regulation,  but  in  the  nature  of  a  penalty  for  default,  and,  there- 
fore, cannot  be  imposed  by  the  mere  act  of  the  auditor,  without 
judicial  proceeding  and  verdict  of  a  jury.  It  is  called  "  a  penalty  " 
in  the  act  itself,  but  its  nature  is  not  necessarily  changed  by  the 
name  given.  The  provision  lacks  some  of  the  characteristics  of 
a  penalty.  It  differs  very  materially  from  the  law  of  1820, 
which  was  construed  in  the  case  of  the  State  v.  Allen,  mipra,  to 
be  a  penalty,  pure  and  simple.  That  act  imposed  a  punishment 
of  $10,000  upon  any  person  who  should  sell  lottery  tickets  in 
the  State,  and,  as  substantially  declared,  for  the  purpose  of  sup- 
pressing vice ;  while  the  provision  under  consideration  imposes 
no  round  sum  of  money  upon  the  person,  but  only  relates  to  the 
assessment  of  property  and  in  strict  regard  to  its  value.  The 
object  manifestly  was  not  so  much  to  punish  as  to  prevent 
defaults  in  making  returns,  and  in  that  way  to  facilitate  the  col- 
lection of  taxes.  Such  provisions  have  api^eared  in  the  tax  acts 
of  this  State  for  a  long  series  of  years,  and  we  are  not  aware 
that  the  courts  have  ever  enjoined  their  enforcement.  In  the 
case  of  the  State  v.  Hodges,  14  Rich.  277,  Judge  Wardlaw,  after 
reviewing  all  the  acts  upon  the  subject,  in  his  learned  note,  says : 
"A  summary  execution  against  defaulters  has  prevailed  from  the 
earliest  period.  At  first  (1701)  it  was  issued  by  a  justice  of  the 
peace  (2  Stat,  182),  after^vards  by  the  chief  justice  (1716-1723). 
In  1734  (3  Stat.  388),  and  ever  since,  by  the  enquirers  and  col- 
lectors,  *  *  In  these  cases,  and  in  others,  where  double  tax 
executions  are  spoken  of,  it  seems  plain  that  the  legislature  has 
considered  it  competent  for  a  tax  collector  to  adapt  his  execution 
to  the  exigencies  of  the  case,"  &c. 

As  to  the  admitted  necessity  for  an  equal  and  uniform  rate  of 
taxation,  it  is  sufficient  to  say  that  the  assessment  is  upon  the 
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property,  according  to  its  value,  and  applies  equally  to  all 
defaulters.  The  State  v.  Railroad  Corporations,  4  8.  C.  376 ; 
United  States  v.  Singer,  15  Wall.  121. 

But,  if  in  all  this  we  should  be  in  error,  it  has  not  been  made 
to  appear  that  what  is  required  of  the  comptroller-general  is  his 
plain  ministerial  duty  under  the  law.  We  have  been  referred  to 
Section  66  of  the  act  of  1874,  as  showing  his  ministerial  duty  in 
the  premises.  That  section  is  in  these  words:  "The  comptroller- 
general  shall,  from  time  to  time,  prepare  and  transmit  to  the 
several  county  auditors,  all  such  forms  and  instructions  as  he 
may  deem  necessary  to  carry  into  effect  the  provisions  of  this 
act,  and  decide  aU  questions  that  may  arise  as  to  the  true  construc- 
tion of  the  same,  or  in  relation  to  the  duty  of  any  officer  under 
the  same,  and  the  forms  thus  transmitted  shall  be  used  by  all 
county,  town  and  municipal  oflBcers.  The  instructions  thus 
given  shall  be  obeyed  by,  and  the  decisions  thus  made  shall  be 
binding  upon,  all  county,  town  and  municipal  officers."  We  do 
not  see  that  this  section  imposes  any  plain  ministerial  duty  on 
the  comptroller-generaj,  in  case  of  alleged  error  on  the  part  of 
a  county  auditor. 

"  To  be  entitled  to  a  writ  of  mandamus,  the  relator  must  show 
that  the  respondent  is  bound  to  the  performance  of  some  certain, 
specific  duty,  of  a  ministerial  character,  imposed  by  law.  It  is 
certain  when  it  must  be  absolutely  performed,  and  the  officer  has 
BO  discretion.  It  is  ministerial  where  an  individual  has  such 
l^al  interest  in  its  performance,  that  neglect  becomes  a  wrong  to 
him."     Morton,  Bliss  &  Co,  v.  Comptroller' General,  4  S,  C.  431. 

To  have  corrected  an  alleged  error  in  a  tax  duplicate,  is  not  a 
plain  ministerial  duty,  but  requires  the  exercise  of  discretion  and 
judgment,  especially  when,  accoixling  to  the  terms  of  the  law, 
there  has  been  no  error.  As  the  law  reads,  it  was  the  duty  of 
the  auditor  to  add,  and  of  the  comptroller-general  to  have 
enforced,  the  fifty  per  cent. ;  but,  in  the  face  of  the  provision, 
we  are  asked  to  compel  the  comptroller  to  strike  it  off,  on  the 
ground  that  the  law  is  unconstitutional.  That  can  hardly  be 
considered  a  duty  "  certain  "  and  allowing  of  "  no  discretion," 
which  can  only  be  made  to  appear  by  ignoring  the  law  as  it 
stands.     It  is  not  the  province  of  the  comptroller-general  to 
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decide  upon  the  constitutionality  of  laws,  under  which  it  is  his 
duty  to  act  in  supervising  the  collection  of  taxes.  Besides,  the 
comptroller  has  already  rendered  his  judgment  in  the  matter, 
and  it  has  passed  beyond  his  control. 

Mr.  High  says :  "As  regards  the  duty  of  officers  entrusted 
by  law  with  the  equalization  of  taxes  and  assessments,  the  courts 
may  properly  interfere  by  the  writ  {mandamus)  to  set  such 
officers  in  motion,  and  compel  them  to  act,  upon  an  application 
properly  presented  by  a  taxpayer  dissatisfied  *  with  the  tax 
assessed  against  him.  *  *  *  But  mandamys  will  not  go  to 
a  board  of  supervisors,  requiring  them  to  make  corrections  in  the 
assessment  of  taxes  for  their  county,  after  the  aaaesamenis  have 
been  completed  and  warrants  have  been  issued  to  the  receiver  of 
taxes,  and  the  matter  has  passed  beyond  the  control  of  the  super- 
visors. *  *  *  The  courts  will  not  interfere  with  or  control 
the  action  of  such  officei's,  when  they  have  actually  passed  upon 
such  application.  The  abatement  or  reduction  of  taxes  improp- 
erly assessed  is,  in  such  cases,  essentially  a  judicial  rather  than 
a  ministerial  act.  *  *  *  Xor,  in  such  cases,  can  the  minis- 
terial officer  object  that  the  act  of  the  legislature  authorizing  the 
tax  is  unconstitutional,  since  it  is  not  in  the  province  of  such 
officers  to  determine  the  constitutionality  of  laws ;  nor  will  the 
courts,  upon  summary  proceedings  in  mandamus^  determine  as 
to  the  constitutionality  of  statutes  affecting  the  rights  of  third 
persons."     High  Extr,  Rein.  §  140. 

The  petition  for  a  writ  of  mandamxia  is  refused. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1086. 
PRATER  V.  WHITTLE. 


Where  a  testator  by  will  disposed  of  his  entire  estate,  and  subsequently 
sold  all  of  his  lands  and  part  of  his  personalty,  and  then  died  possessed  of 
some  personal  property,  the  will  is  not  revoked  and  should  be  admitted  to 
probate.  How  revocation  is  effected,  expressly  or  by  implication,  con- 
sidered. 
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2.  Upon  the  issue  of  will  or  no  will  on  appeal  from  the  Probate  Court,  the 
trial  is  had  de  novo  in  the  Circuit  Court,  and,  therefore,  a  finding  of  facts 
by  the  Probate  judge  is  not  a  matter  to  be  considered  by  this  court  on 
appeal 

3.  The  probate  of  a  will  settles  all  questions  as  to  its  proper  execution,  but 
does  not  determine  its  construction,  nor  the  validity  of  its  clauses.  There- 
fore, on  application  to  prove  a  will^  a  revocation  which  does  not  wholly 
defeat  it  presents  no  question  for  the  Probate  Court  to  determine. 


Before  Townsend,  J.,  Edgefield,  October,  1877. 

Milton  A.  Prater,  executor  of  James  M.  Whittle,  deceased, 
against  Rebecca  Whittle,  the  widow  of  testator,  and  his  other 
heirs;  application  to  prove  will  in  solemn  form,  after  demand 
by  the  widow  that  it  should  be  so  proven.  The  trial  was  had 
in  the  Court  of  Probate  for  Edgefield,  in  1872.  Other  facts 
are  stated  in  the  opinion. 

Mr.  Ernest  Gary,  for  appellants. 

Messrs.  A.  J.  Norris,  and  YoumanSy  attorney-general,  contra. 

September  24th,  18^1.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  On  March  9th,  1870,  James  M.  Whittle 
executed  his  will,  by  which  he  gave  to  his  son-in-law,  Milton 
A.  Prater,  almost  his  entire  estate,  either  immediately  upon  the 
death  of  the  testator  or  in  remainder  aft^er  the  death  of  the 
defendant  Rebecca  Whittle,  and  appointed  the  said  Prater 
executor. 

On  April  3d,  1871,  the  said  Whittle  executed  two  other 
papers — ^a  deed,  whereby  he  conveyed  his  entire  real  estate,  and 
a  bill  of  sale,  whereby  he  transferred  certain  personal  property 
to  the  said  Prater,  and  received  for  the  said  property  Prater's 
note  for  $4,900. 

In  1871  James  M.  Whittle  died,  and  Prater,  as  executor, 
proposed  to  prove  the  will.     The  widow  (Rebecca)  and  others 
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objected,  and  an  issue  was  made  in  the  Probate  Court  for 
Edgefield  county  to  test  the  validity  of  the  will.  The  Judge  of 
Probate  heard  the  case,  took  the  testimony  and  decided  that 
James  M.  Whittle  was  competent  to  make  a  will;  that  the 
paper  propounded  had  been  executed  without  fraud  or  undue 
influence  and  with  all  legal  formalities  as  his  last  will  and 
testament,  but  he  refused  to  admit  it  to  probate  upon  the  ground 
that  the  deed  and  bill  of  sale  of  his  property,  executed  by  testator 
subsequently,  operated  as  an  implied  revocation  of  the  will. 
The  plaintiff,  Prater,  appealed  to  the  Circuit  Court.  By  consent^ 
it  seems.  Judge  Townsend  heard  the  case  without  a  jury,  upon 
the  testimony  taken  by  the  Probate  judge,  and  reversed  the 
judgment  of  the  Probate  judge.  The  defendants  appeal  to 
this  court  upon  the  ground  that  "  His  Honor  erred  in  deciding 
that  the  deed  and  bill  of  s^e  from  James  M.  Whittle  to  Milton 
A.  Prater  did  not  wholly  revoke  the  will  of  the  said  James  M. 
Whittle." 

The  single  question  in  the  case  is  whether  the  execution  of 
the  deed  and  bill  of  sale  by  the  testator,  after  he  executed  his 
will,  operated  as  a  revocation  of  the  will  so  entirely  as  to 
exclude  it  from  probate  and  leave  the  estate  intestate.  This  is 
,  simply  a  question  of  probate,  not  in  the  least  affected  by  the 
provisions  of  the  paper  as  being  just  or  unjust,  or  by  the  proper 
construction  thereof  in  consequence  of  changes  in  the  property. 
Where  it  appears  that  a  will  has  been  properly  executed  by  a 
person  of  suflBcient  capacity,  exercising  volition,  no  matter  how 
it  may  disappoint  just  expectations,  or  how  unequal  it  may  be, 
it  is  the  testator's  will,  and  will  be  so  declared.  The  law  allows 
a  person  to  declare  in  his  life-time  what  disposition  shall  be 
made  of  his  property  after  his  death,  only  provided  he  is  of 
sound  mind  and  makes  the  declaration  according  to  formalities 
carefully  prescribed.  Such  declaration  so  made  is  his  will, 
which,  for  many  reasons,  is  regarded  an  instrument  of  a  solemn 
character,  and  not  to  be  lightly  revoked  or  set  aside.  There  is 
no  doubt  here  of  the  execution  of  the  paper  by  a  person  com- 
petent and  according  to  all  the  required  formalities.  The  only 
question  is  whether  it  was  afterwards  revoked.  The  statute 
declares  that  "no  will  or  testament  in  writing  of  any  real  or 
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personal  property,  or  any  clause  thereof,  shall  be  revocable  but 
by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  attested  and  subscribed  by  three  witnesses  as 
aforesaid,  or  by  destroying  or  obliterating  the  same  by  the 
testator  himself  or  some  other  person  in  his  presence  and 
by  his  direction  and  consent."  Sec.  7,  ch.  86,  Gen.  Stat.  JUS. 
This  informs  a  testator  who  desires  to  revoke  his  will  what  is 
necessary  to  be  done.  As  we  understand  it,  this  provision  not 
only  prescribes  the  necessary  formalities  for  the  revocation  of  a 
will  duly  executed,  but  declares  that  nothing  else  shall  have  that 
efifect. 

Our  courts  have  held  in  accordance  with  this  \'iew.  In 
Floyd  V.  Floyd,  13  Strob.  54,  it  is  said :  "A  will  executed 
according  to  our  acts  of  1789  and  1824  can  only  be  revoked  in 
three  ways :  1.  By  an  instrument  in  writing,  executed  with  the 
same  solemnities  as  the  will.  2.  By  obliteration.  3.  By  burning 
and  destroying;  and,  4,  impliedly  by  marriage  and  birth  of 
issue. 

In  Watkinn  v.  Watkins,  13  Rich.  66,  it  is  said :  "  By  the 
act  of  1789  no  devise  is  revocable  except  by  another  will  or 
writing,  attested  by  three  witnesses,  declaring  the  revocation,  or 
by  the  destruction  or  obliteration  of  the  will  by  the  testator 
himself,  or  by  some  other  in  his  presence  and  by  his  direction 
and  consent."  It  is  clear  that  this  case  was  not  brought  within 
either  of  the  requirements  of  the  statute  by  the  mere  execution 
of  the  deed  and. bill  of  sale,  and  it  follows  that  there  was 
certainly  no  express  revocation. 

It  is  urged,  however,  that,  notwithstanding  the  statute,  a 
revocation  may  be  implied  from  such  facts  as  show  a  total 
change  in  the  intentions  of  the  testator.  It  is  trwe  that  there  is 
one  state  of  facts  which  the  law  expressly  declares  shall  be  taken 
to  be  a  revocation.  Section  8,  chapter  86,  of  the  Gen.  Stat. 
provides  that  "  if  any  person  making  a  will  shall  afterwards 
marry  and  die,  leaving  his  widow  or  having  issue,  unless  the 
will  shall  have  been  made  in  contemplation  of  marriage, 
expressed  on  its  face,  and  shall  contain  a  provision  for  future 
wife  and  children,  if  any,  it  shall  be  deemed  and  taken  to  be  a 
revocation  to  all  intents  and  purposes,"  &c. 
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But,  exceptlDg  this  case,  specially  provided  for,  it  would  seem 
that  revocations  to  be  implied  from  facts  supposed  to  show  a 
change  of  intention  on  the  part  of  testator — always  uncertain 
and  doubtful — ^are  excluded  by  the  express  words  of  the  statute, 
which  positively  declares  that  "no  will  or  testament  in  writing 
shall  be  revocable  but  by  some  other  will,"  &c.  If  the  statute 
left  the  subject  of  implied  revocations  precisely  as  they  stood 
before  its  passage,  it  is  difficult  to  understand  what  was  accom- 
plished by  it.  Upon  this  subject  we  incline  to  agree  with  what 
was  said  in  regard  to  a  similar  statute  of  the  State  of  Vermont 
in  the  case  of  Graves  v.  SheldoUy  reported  in  15  Am.  Dee.  657: 
"  I  cannot  admit  that  an  alteration  in  the  circumstances  of  the 
devisor  will,  in  any  case,  amount  to  a  revocation  in  law,^or  that 
an  intended  alteration  in  his  estate  will  have  that  effect.  It  is 
true  that  the  intention  of  the  testator  is  to  be  principally 
regarded,  but  that  intention  is  to  be  inferred  from  such  facts 
only  as  the  statute  authorizes  us  to  notice.  *  *  *  Does  the 
fact  of  a  change  in  a  man's  circumstances  afford  a  stronger  pre- 
sumption of  an  alteration  of  his  intentions  than  the  fact  of  his 
preserving  his  will  unaltered  and  unrevoked  does  of  his  inten- 
tions remaining  the  same  ?  I  confess  I  am  unable  to  see  it  in 
that  light.  The  statute  has  secured  the  rights  of  widows,  unpiXH 
vided  for,  and  of  posthumous  children.  The  necessity  of  tlie 
rule,  if  it  exists  in  England,  is  thus  far  obviated  here.  The 
only  implied  revocations,  therefore,  known  to  the  laws  of  this 
State  are  such  as  result  ex  necessitate  rei.  It  is  said  by  Justice 
Buller,  in  his  argument  in  the  case  of  Goodtitk  v.  Otway,  1  Bos. 
&  P.  615,  that  there  is  not  a  maxim  in  our  law  better  established 
than  this :  that  all  implications  are  ex  necessUaie;  that  upon  any 
other  ground  they  would  be  capricious  and  arbitrary." 

In  the  very  nature  of  the  case  there  must  be  such  a  thing  as 
a  revocation  from  necessity.  A  will  is  ambulatory,  and  when 
the  whole  estate  is  disposed  of  in  the  life-time  of  the  testator 
there  is  nothing  left  for  the  will  to  act  upon  when  it  speaks. 
"  If  A.  devise  all  his  estate  to  B.,  and  afterwards  alienates  the 
whole  of  it  to  C,  it  is  necessarily  a  total  revocation,  for  there 
is  nothing  for  the  will  to  act  upon.  If  he  devise  Blackacre 
to  B.  and  Whiteacre  to  C,  and  afterwards  dispose  of  Blackacre, 
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it  is  a  revocation  pro  tanto.  Revocation  pro  tanto  may  operate 
either  by  altering  the  quality  of  the  estate  in  abridging  the  inter- 
est or  by  diminishing  the  quantity  of  the  thing  demised."  In 
the  case  before  us,  the  whole  estate  was  not  disposed  of  by  the 
deed  and.  bill  of  sale.  The  Circuit  judge  found  that  all  the 
land  devised  by  the  will  was  covered  by  the  deed,  but  as  to  the 
personal  property  he  held  "that  it  does  not  appear  that  the  bill 
of  sale  transferred  all  of  it.  For  aught  this  court  knows  there 
may  have  been  considerable  personal  property  left  for  disposition 
under  the  will.  Besides  there  was  a  sale  of  the  real  and  per- 
sonal property  conveyed  to  Milton  A.  Prater  for  the  price  of 
$4,900,  and  at  the  time  of  the  execution  of  the  deed,  a  note  for 
the  purchase  was  taken  to  secure  itS'  payment." 

It  is  true  the  argument  was  made  here  that  this  court 
should  assume  the  fact  to  be  as  held  by  the  Probate  judge,  and 
not  as  found  by  the  Circuit  judge,  upon  the  ground  that  the 
testimony  used  having  been  taken  by  the  Probate  judge  he  must 
be  assumed  to  have  had  a  better  opportunity  to  estimate  its 
proper  force.  The  relation  of  the  Probate  judge  to  the  case 
was  in  no  way  analogous  to  that  of  a  referee  appointed  to  hear 
and  determine  issues  referred.  Upon  appeal  from  the  Probate 
Court,  on  a  question  of  will  or  no  will,  issues  of  fact  are  tried 
de  novo  in  the  Circuit  Court.  The  act  allowing  the  appeal  pro- 
vides as  follows:  "When  such  certified  copy  shall  have  been 
filed  in  the  Circuit  Court,  such  court  shall  proceed  to  the  trial 
and  determination  of  the  questions  according  to  the  rules  of  law ; 
and  if  there  shall  be  any  questions  of  fact  or  title  to  land  to  be 
decided,  issue  may  be  joined  thereon  under  the  direction  of  the 
court,  and  a  trial  thereof  had  by  jury.''     CodCy  §  62. 

The  act  of  1839  required  an  issue  to  be  made  in  the  Circuit 
Court.  11  Stat.  47.  In  the  case  of  Myers  v.  (yHanloiiy  12 
Rich.  Eq.  203,  Chancellor  Carroll  said:  "In  truth,  the  valid- 
ity of  contested  wills  is  tried  and  determined  practically  in  the 
Court  of  Common  Pleas.  The  primary  decree  of  the  ordinary 
in  such  controversies  is  regarded  by  the  parties  as  comparatively 
immaterial.  It  is  upon  appeal  to  the  law  courts  that  the  actual 
contest,  the  substantial  trial,  really  occurs.  In  legal  contempla- 
tion, the  Court  of  Common  Pleas  has  but  appellate  jurisdiction 
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in  such  cases.  But  by  the  express  provision  of  the  act  of  1839, 
if  an  issue  of  fact  is  involved  the  cause  is  to  be  tried  aneWy  as 
though  it  were  an  original  cause  in  that  court,  and  the  parties 
are  at  liberty  to  raise  new  questions  never  considered  by  the 
ordinary,  or  even  made  before  him."  Peeples  v.  Smith,  8  Rich, 
90.  That  the  parties  did  not  call  for  a  jury  and  allowed  the 
judge  to  decide  the  case  on  the  testimony  already  taken,  cannot 
alter  the  nature  of  the  issue.  The  judgment  of  the  Circuit 
Court  alone  is  under  appeal  here. 

The  probate  of  a  will  settles  all  questions  as  to  the  formalities 
of  its  execution  and  the  capacity  of  the  testator,  but  -does  not 
affect  the  validity  or  invalidity  of  any  particular  clause  or  settle 
any  question  of  construction.  A  revocation,  therefore,  which 
docs  not  wholly  defeat  the  will,  presents  no  question  for  the 
Probate  Court  to  determine.  All  questions  as  to  the  construc- 
tion of  the  will  must  be  settled  by  subsequent  proceedings  in 
the  equity  jurisdiction.  So  little  has  the  Probate  Court  to  do 
wdth  the  contents  of  a  will  or  its  construction,  that  it  is  laid 
down  as  an  elementary  principle  that  "  the  bare  nomination  of 
an  executor,  without  giving  any  legacy  or  appointing  anything 
to  be  done  by  him,  is  sufficient  to  make  it  a  will,  and  as  a  will 
it  is  to  be  proved."  1  Wuis,  Ex,  185;  JoUiffe  v.  Fanning  & 
Phillips,  10  Rich.  200.  In  this  c^se  Judge  Withers  said :  "  If 
the  paper  be  duly  executed  by  one  competent,  agreeably  to  the 
forms  prescribed  and  in  the  presence  of  the  requisite  number  of 
credible  witnesses,  and  contain  the  revocation  of  all  prior  wills 
and  the  appointment  of  an  executor,  (as  the  testamentary  paper 
before  us  does,)  and  be  silent  in  forCt  or  for  want  of  validity  as 
to  all  other  matters,  it  is  a  will,  and  must  be  admitted  to  probate 
accordingly." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed,  and  the  case  remanded  to  the  Probate 
Court  of  Edgefield  county  for  such  action  as  may  be  necessary 
to  carry  out  the  principles  herein  announced. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 
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CASE  No.  1087. 

CHARLESTON  v.  OLIVER. 

SAME  V.  SAME. 

1.  The  City  Court  of  Charleston,  under  the  authority  of  an  ordinance  of  that 
city,    may  give  judgment  for  the  amount  of  a  license  tax  and  penalty,  or 
imprisonxnent  for  thirty  days,  in  case  of  non-payment. 
%  Sial&   V.  Jlayne^  4  S.  C  403,  and  State  v.  Columbia^  Q  Id.  1^  recognized  and 

foUo^wed- 
3.  "Worda   and  phrases  in  a  coastitution  should  be  interpreted  according  to 
their  ordinary  and  popular  meaning,  unless  the  context  requires  a  technical 


4.  The  provision  in  Article  I.,  Section  20  of  the  constitution,  that  "  no  person 
shal^be  imprisoned  for  debt,  except  in  cases  of  fraud,"  has  no  application 
to  taxes,  which  are  not  a  debt  within  the  meaning  of  this  section. 
5.  Poorer  to  a  municipal  corporation  to  make  assessments  on  its  inhabitants, 
or  those  who  hold  taxable  property  within  the  same,  for  the  safety,  con- 
yetuence,  benefit  and  advantage  of  the  said  city,  does  not  authorize  the 
^position  by  such  municipality  of  a  license  tax  on  business. 
"•  ^  statute,  authorizing  a  municipal   corporation  to   require  payment  for 
"Censes  from  persons  engaged  in  any  calling,  business  or  profession  within 
^^iim its,  does  not  violate  Articles  I.,  VIII.  or  IX.  of  the  constitution  of 
^4e  LTnited  States,  or  Article  I.,  Section  12,  or  Article  U.,  Section  33.  of  the 
^    Constitution  of  this  State. 

But  such  authority  being  conferred  by  a  section  of  a  statute  whose 
title  is  "An  act  to  regulate  the  assessment  and  taxation  of  personal  prop- 
^^y  in  the  city  of  Charleston,"  such  statute  violates  the  constitutional 
provision  contained  in  Article  II.,  Section  20,  that  every  act  shall  relate  to 
u-^  ^*^e  subject,  and  that  shall  be  expressed  in  the  title,  and,  therefore, 
this  section  of  the  act  had  not  the  force  of  law. 


^fore  Pringle,  Recorder,  Charleston,  January,  1881. 

Tn^  were  two  actions  in  the  City  Court  of  Charleston, 
brought  by  the  city  council  of  Charleston  against  W.  J.  Oliver 
t«  recover  license  fees,  in  the  one  case  for  publishing  a  daily 
paper,  and  in  the  othei*  for  job  printing,  and,  also,  in  both  cases, 
the  penalties  for  non-payment,  the  complaint  also  demanding 
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imprisonment  for  thirty  days  if  the  judgment  was  not  paid. 
Defendant  demurred  and  answered  as  follows : 

First  The  defendant  above  named  demurs  to  this  complaint, 
because: 

1.  It  is  a  criminal  action,  and  not  cognizable  by  complaint; 
and, 

2.  Criminal  and  civil  proceedings  cannot  be  combined  in 
the  same  form  of  action  as  are  set  forth  in  the  complaint ;  and, 

3.  The  plaintiff  hath  no  right  to  pass  the  ordinance  of  17th 
December,  1879;  and, 

4.  No  assessment  or  notification  thereof  has  been  or  is 
alleged  to  have  been  given  to  defendant ;  and, 

5.  A  license  is  not  a  tax  in  Charleston  city ;  and, 

6.  There  is  no  imprisonment  for  debt  in  this  State. 

Second.  The  defendant,  for  answer  to  said  complaint,  says: 

That  he  never  contracted  with  the  plaintiff  touching  a  license. 

He  prays  to  be  hence  dismissed  with  his  costs,  &c. 

The  judgment  of  the  court,  rendered  by  Hon.  W.  Alston 
Pringle,  recorder,  was  as  follows : 

The  following  statement  of  the  law  and  facts  covers  the 
ground  taken  in  both  demurrers  and  the  answers : 

The  allegation  that  the  defendant  is  indebted  to  the  plaintiff 
is  a  sufficient  allegation  that  neither  the  license  nor  the  penalty 
has  been  paid. 

The  legislature,  by  the  act  of  1st  March,  1870,  authorized 
the  city  council  of  Charleston  to  require  payment  for  licenses 
from  persons  engaged  in  business  in  the  said  city.  By  another 
act  of  the  same  date,  the  legislature  authorized  the  city  council 
to  impose  imprisonment  in  the  alternative  for  all  violations  of 
the  city  ordinances. 

The  ordinance  of  the  city  council,  under  which  the  defendant 
is  liable  for  the  payment  of  the  licenses  and  penalties  for  which 
these  suits  are  brought,  imposes  an  imprisonment  of  not  more 
than  thirty  days  as  an  alternative  in  default  of  payment.  There 
is  no  provision  in  the  ordinances  limiting  the  requirement  for  a 
license  to  persons  employing  more  than  one  hand. 

It  has  been  already  decided  that  the  licenses  required  by  the 
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ordinances  of  the  city  council  of  Charleston  are  taxes.  Cooley 
Tax.  13-14. 

Under  this  authority  the  defendant  is  liable  for  the  amount 
of  the  licenses  and  the  penalties,  and,  in  default  of  payment,  to 
an  imprisonment  of  thirty  days  in  each  case,  and  the  judgment 
should  be  so  entered  up. 

Defendant  appealed,  in  both  cases,  to  this  court,  upon  the 
following  grounds : 

1.  Because,  the  demurrer  should  have  been  sustained  for  the 
reasons  set  forth  therein,  which  are  re-asserted. 

2.  Because  the  act  of  1870,  authorizing  the  city  to  require 
payment  for  licenses  for  "  all  trades  and  professions,"  is  uncoKv- 
stUutional  under  Sections  20  and  33  of  Article  II.,  and  Section 
12  of  Article  I.  of  the  State  constitution,  and  Section-  10  of 
Article  I.,  Articles  I.,  VIII.  and  IX.  of  the  United  States 
constitution. 

3.  Because  the  ordinance  of  17th  of  December,  1879,  is  vltra 
vireSy  in  its  prohibitory  clause,  of  the  act  of  1870,  which  contains 
no  prohibition ;  is  iUegal  in  its  requirements  for  license  for  want 
of  any  prohibitory  act,  and  is  unconstitutional  under  the  fore- 
going sections  of  the  State  and  United  States  constitutions,  as 
well  as  under  Section  20,  Article  I.,  of  the  State  constitution. 

4.  Because,  "All  taxes  *  *  shall  be  considered  and  held  as  a 
debt  payable  to  the  city,"  by  the  fifty-second  section  of  the  city 
ordinance  of  1870,  and  the  demand  sued  for  is  styled  "a  debt" 
in  the  complaint. 

5.  Because  the  demand  is  not  for  taxes,  but  for  penalties, 
which  are  "  monetary  obligations." 

6.  Because  the  act  of  1st  March,  1870,  relates  to  the  police 
powers  of  the  city,  and  not  to  taxation,  and  if  it  relates  to  the 
latter  it  is  unconstitutional,  under  the  foregoing  sections  of  the 
State  and  United  States  constitutions. 

Mr.  W.  M.  ThomaSy  for  appellant. 

Mr.  G.  D.  Bryan,  contra. 

September  27th,  1881.  The  opinion  of  the  court  was 
delivered  by 
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McIvER,  A.  J.  These  were  proceedings  instituted  in  the  City 
Court  of  Charleston,  for  alleged  violations  of  one  of  the  ordi- 
nances of  that  city ;  one  for  carrying  on  the  business  of  publish- 
ing a  daily  newspaper  without  a  license,  and  the  other  for 
carrying  on  the  business  of  a  job  printer  without  a  license.  The 
recorder  held  that  the  defendant  was  liable  in  each  of  the  cases 
"  for  the  amount  of  the  license  and  penalty,  and,  in  default  of 
payment,  to  an  imprisonment  of  thirty  days,"  and  directed  that 
judgment  be  so  entered  up.  From  these  judgments  the  defend- 
ant appealed  on  various  grounds,  which  are  set  out  in  the  "  case,'' 
by  which  questions  are  raised :  1st.  As  to  the  form  of  the 
action.  2d.  As  to  the  constitutionality  of  the  act  of  1st  March, 
1870,  conferring  power  upon  the  city  council  to  require  the 
licenses  in  question.  3d.  As  to  the  power  of  the  city  council  to 
pass  the  ordinance  requiring  the  licenses.  4th.  As  to  the  i4ght 
to  impose  imprisonment  as  a  penalty  for  the  non-payment  of  a 
license  tax.  5th.  As  to  the  necessity  for  notice  to  the  defendant 
of  the  imposition  of  the  tax. 

The  constitution.  Article  IX.,  Section  8,  provides  that  *^  the 
corporate  authorities  of  counties,  townships,  school  districts, 
cities,  towns  and  villages,  may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes ;  such  taxes  to  be  uniform 
in  respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same." 

By  Section  7  of  an  act  entitled  "An  act  to  regulate  the  assess- 
ment and  taxation  of  personal  propnerty  in  the  city  of  Charleston,*' 
approved  1st  March,  1870,  (14  Stat.  409,)  it  is  provided  that 
"  the  city  council  of  Charleston  is  hereby  authorized  to  require 
the  payment  of  such  sum  or  sums  of  money,  not  exceeding  five 
hundred  dollars,  for  license  or  licenses,  as  in  their  judgment  be 
just  and  wise,  by  any  person  engaged  or  intending  to  be  engaged 
in  any  calling,  business  or  profession,"  &c. 

By  another  act  entitled  "An  act  relative  to  the  power  of  the 
city  council  of  Charleston,  to  impose  punishment  for  the  viola- 
tion of  city  ordinances,"  approved  March  1st,  1870,  (14  StcU. 
382,)  the  city  council  of  Charleston  is  "  authorized  to  impose, 
for  the  violation  of  ordinances,  imprisonment  in  the  workhouse 
or  jail,  not  exceeding  thirty  days,  in  addition  or  in  the  altema^ 
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tive  to  penalties  now  authorized  to  be  imposed  by  ordinances  of 
said  city."  In  pursuance  of  these  acts,  the  city  council  of 
Charleston  passed  an  ordinance  on  the  17th  December,  1879,  by 
which  all  persons  engaged  in  the  occupations  therein  named, 
among  which  are  those  of  publishing  a  daily  newspaper  and  job 
printing,  are  required  to  take  out  a  license  therefor,  and  provid- 
ing that  any  person  who  shall  exercise  any  of  the  callings,  or 
<»rry  on  any  of  the  occupations  named,  without  taking  out  such 
license,  "shall,  besides  being  liable, to  the  payment  for  the 
license,  be  subject  to  a  penalty  of  twenty  per  cent,  of  the  amount 
of  such  license,  to  be  sued  for  and  collected  in  the  City  Court, 
or  any  other  court  of  competent  jurisdiction,  or  to  imprisonment, 
not  exceeding  thirty  days,  as  may  be  adjudged  by  the  recorder." 

The  objection  to  the  form  of  the  proceeding,  we  r^ard  as 
untenable.  By  Section  3  of  Chapter  106,  Oen.  Stat.  498,  the 
City  Court  is  invested  with  jurisdiction  of  all  causes  arising 
under  the  ordinances  of  the  city  council  of  Charleston;  and 
where,  as  in  this  case,  no  mode  of  enforcement  is  prescribed  by 
the  charter,  we  see  no  reason  why  the  mode  pursued  in  this  case 
is  not  sufficient.     2  Dill.  Mun.  Corp.,  §  344. 

The  next  inquiry  is  as  to  the  constitutionality  of  the  act  of 
1870.  The  general  question  of  the  power  of  the  I^islature  to 
impose  a  license  tax,  has  been  conclusively  settled  in  the  case  of 
the  State  v.  Hayne,  4  8.  C.  403,  where  most  of  the  constitu- 
tional objections  raised  in  this  case  were  considered  and  disposed 
of.  This  case  was  followed  by  the  case  of  the  State  v.  Columbia, 
6  /S.  C  1,  in  which  it  was  held  that  the  l^slature  could 
empower  a  municipal  corporation  to  impose  a  license  tax  on  per- 
sons following  particular  callings,  or  pursuing  particular  occupa- 
tions, within  the  corporate  limits  of  such  municipality.  So  that 
we  consider  that  many  of  the  constitutional  questions  raised  by 
the  appellant  in  these  cases,  have  already  been  adjudicated,  and 
it  is  only  necessary  for  us  to  refer  to  the  cases,  as  we  have  done, 
in  which  these  questions  have  been  determined. 

There  are,  however,  two  constitutional  questions  raised  here 
which  are  not  determined  in  those  cases,  and  which  it  will  be 
necessary  for  us  now  to  consider :  1st.  Whether  the  provision 
subjecting  the  pereon,  who  fails  or  refuses  to  pay  his  license  tax, 
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to  imprisonment,  is  in  violation  of  Section  20,  Article  I.,  of  the 
constitution,  which  declares  that  "  no  person  shall  be  imprisoned 
for  debt,  except  in  cases  of  fraud,''  and,  2d,  whether  the  city 
council  of  Charleston  have  been  constitutionally  invested  with 
power  to  impose  a  license  tax. 

To  determine  the  first  question,  it  is  necessary  to  inquire 
whether  a  license  tax  is  a  ^^  debt "  in  the  sense  of  the  word  as 
used  in  the  clause  of  the  constitution  above  cited.  We  do  not 
think  it  is.  In  determining  the  construction  of  words  or 
phrases  in  a  constitution  or  statute,  we  are  not  required  to  con- 
fine our  attention  to  the  abstract,  technical  meaning  of  the  word 
or  words  employed,  but  must  look  to  their  ordinary  and  popular 
meaning  also.  The  object  being  to  ascertain  the  intention  of 
the  framers  of  the  constitution,  which  must  be  gathered  from 
the  words  used,  we  must  necessarily  give  to  those  words  the 
sense  in  which  they  are  generally  used  by  those  who  framed  and 
those  who  adopted  the  constitution,  unless  there  is  something  in 
that  instrument  showing  that  the  words  in  question  were  used  in 
a  difierent  sense. 

Chief  Justice  Marshall,  in  Ogden  v.  Sawndera,  12  Wheat.  332, 
declares  the  rule  on  this  subject  to  be  "  that  the  intention  of  the 
instrument  must  prevail;  that  this  intention  must  be  collected 
from  its  words ;  that  its  words  are  to  be  understood  in  that 
sense  in  which  they  are  generally  used  by  those  for  whom  the 
instrument  was  intended."  We  may  also  look  to  "  the  object  to 
be  accomplished,  or  the  mischief  designed  to  be  remedied  or 
guarded  against,  by  the  clause  in  which  the  ambiguity  is  met 
with.  When  we  once  know  the  reason  which  alone  determined 
the  will  of  the  law-makers,  we  ought  to  interpret  and  apply  the 
words  used  in  a  manner  suitable  and  consonant  to  that  reason, 
and  as  will  be  best  calculated  to  effectuate  the  intent."  Cooley 
Const  L.  65. 

Guided  by  these  principles  we  do  not  think  that  there  can  be 
any  doubt  that  the  framers  of  the  constitution  and  the  people 
who  adopted  it  designed  to  use  the  word  "  debt,"  in  the  clause 
under  consideration,  in  its  ordinary  sense,  and  did  not  intend 
that  it  should  be  held  to  embrace  taxes  levied  for  the  support  of 
the  government  or  any  of  its  agencies.     The  manifest  object  was 
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to  deprive  the  citizen  of  the  power  to  have  his  fellow-citizen 
imprisoned  for  non-payment  of  his  debt.  This  power,  in  the 
hands  of  private  individuals,  had  long  been  a  subject  of  dis- 
cussion, and  had  been  previously  circumscribed  by  the  enactment 
of  the  Insolvent  Debtors'  and  Prison  Bounds  acts,  which  had 
no  application  to  taxes,  and  the  object  of  the  clause  in  question, 
undoubtedly,  was  still  further  to  limit  this  power  by  confining 
its  exercise  to  "  cases  of  fraud." 

This  view  is  fully  sustained  by  the  authorities.  In  Cooley 
Tax,  13,  it  is  said  :  "  Taxes  are  not  debts  in  the  ordinary  sense 
of  that  term,  and  their  collection  will  in  general  depend  on  the 
remedies  which  are  given  by  statute  for  their  enforcement. 
*  *  *  The  law  abolishing  imprisonment  for  debt  has  no 
application  to  taxes,  the  remedy  for  the  collection*  of  which 
may  include  an  arrest  if  the  legislature  shall  so  provide." 
Again,  at  page  414,  the  same  writer  says :  "A  municipal  cor- 
poration, empowered  to  grant  licenses  and  to  impose  a  fee  there- 
for, may  lawfully  make  the  failure  to  take  out  a  license  and  pay 
the  fee  subject  the  offender  to  the  penalty  of  fine  and  imprison- 
ment." 

The  next  inquiry  is  whether  the  city  council  of  Charleston 
have  been  constitutionally  invested  with  power  to  impose  a 
license  tax.  Municipal  corporations  possess  no  powers  except 
such  as  are  conferred,  either  expressly  or  by  necessary  implica- 
cation,  by  the  legislature,  either  in  their  charters  or  in  some 
subsequent  act.  It  is  contended  here  that  the  power  to  impose 
a  license  fax  can  be  derived  from  the  provisions  of  the  original 
charter  of  the  city  of  Chai'leston,  (act  of  1783,  7  Stat  97,)  and, 
also,  that  it  is  expressly  conferred  by  the  seventh  section  of  the 
act  of  1st  March,  1870,  14  Stat.  409,  which  has  been  above 
cited. 

By  the  fourth  section  of  the  original  charter  the  city  council 
is  "  vested  with  full  power  and  authority  to  make  such  assess- 
ments on  the  inhabitants  of  Charleston,  or  those  who  hold 
taxable  property  within  the  same,  for  the  safety,  convenience, 
benefit  and  advantage  of  the  said  city,  as  shall  appear  to  them 
expedient."  The  first  question,  therefore,  is,  do  these  words 
confer  the  power  to  impose  a  license  tax,  or  do  they  simply 


Digitized  by 


Google 


54  Charleston  v.  Oliver. 

Opinion  of  the  Ourt. 

confer  the  power  to  impose  a  tax  upon  property  ?  for  it  is  very 
obvious  that  the  two  things  are  essentially  diiferent.  One  is  a 
tax  on  personSy  while  the  other  is  a  tax  on  property.  In  the  one 
case  there  must  be  an  assessment  of  the  value  of  the  thing  to  be 
taxed  before  the  tax  can  be  levied,  while  in  the  other  case  there 
is  not  only  no  necessity  for  an  assessment,  but  it  would  be 
impracticable. 

In  Section  33,  of  Article  II.,  of  the  constitution,  it  is  provided 
that  "all  taxes  upon  property,  real  or  personal,  shall  be  laid 
upon  the  actual  value  of  the  property  taxed,  as  the  same  shall 
be  ascertained  by  an  a^esament  made  for  the  purpose  of  laying 
such  tax."  Section  1,  of  Article  IX.,  declares  that  "  the  general 
assembly  shall  provide  by  law  for  a  uniform  and  equal  rate  of 
assessment  and  taxation,  and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all  property,"  &c. 
Again,  in  Section  8,  of  Article  IX.,  where  provision  is  made  for 
conferring  the  taxing  power  upon  municipal  corporations,  it  is 
declared  that  such  taxes  must  be  uniform  "  in  respect  to  persons 
and  property  within  the  jurisdiction  of  the  body  imposing  the 
same."  These  clauses  contemplate  two  subjects  of  taxation — 
persons  and  property — in  both  of  which  the  rule  of  equity  or 
equality  is  required  to  be  observed,  but  in  only  one — property — 
is  such  equity  to  be  secured  by  an  assessment  of  value,  as  that 
would  not  be  applicable  to  the  other.  State  v.  Hayne,  4  S.  C. 
423. 

Now  the  power  conferred  by  the  original  charter  upon  the 
city  council  of  Charleston  was  the  power  "  to  make  such  assess- 
ments  on  the  inhabitants  of  Charleston,  or  those  who  hold  property 
within  the  same,"  which  plainly  gave  the  power  to  tax  property 
only  and  not  persons,  and  therefore  the  power  to  impose  a  license 
tax  cannot  be  derived  from  the  original  charter.  This  seems  to 
have  been  the  received  opinion  for  many  years,  as  otherwise 
there  would  have  been  no  necessity  for  the  seventh  section  of  the 
act  of  1st  March,  1870,  in  which  the  legislature  undertook  to 
confer  this  power  upon  the  city  council.  That  this  act  does,  in 
unmistakable  terms,  confer  the  power  to  impose  a  license  tax, 
cannot  be  doubted ;  but  it  is  contended  that  the  seventh  section 
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of  the  act  of  Ist  March,  1870,  is  unconstitutional,  and,  therefore, 
has  not  the  force  of  law. 

Various  objections  have  been  urged  to  the  constitutionality  of 
this  section,  none  of  which  are  sustainable  except  the  one  based 
upon  the  provisions  of  Section  20,  Article  II.,  of  the  constitution, 
which  provides  that  "  every  act  or  resolution  having  the  force 
of  law  shall  relate  to  but  one  subject,  and  that  shall  be  expressed 
in  the  title."  The  section  here  in  question  is  found  in  an  act 
the  title  of  which  is  "An  act  to  regulate  the  assessment  and 
taxation  of  personal  property  in  the  city  of  Charleston."  It 
does  not  purport  to  be,  and  is  not  in  fact,  an  act  r^ulating 
taxation  in  the  city  of  Charleston,  but  is  confined,  as  its  title 
imports,  except  in  the  section  in  question  and  one  other,  to  the 
assessment  and  taxation  of  personal  property.  The  question 
then  is :  Does  this  act  relate  "  to  but  one  subject? "  and  is  that 
subject  "  expressed  in  the  title  ? "  and  the  practical  inquiry  is 
whether  the  subject — ^taxation  of  personal  property — is  the 
same  as,  or  does  it  include,  taxation  of  callings  or  occupations, 
usually  denominated  license  taxes  ?  That  these  two  things  are 
not  the  same,  but,  on  the  contrary,  are  essentially  different  in 
their  nature,  we  have  already  seen,  and  we  think  it  equally  clear 
that  the  one  does  not  include  the  other.  If  the  title  of  this  act 
had  been  an  act  to  regulate  taxation  in  the  city  of  Charleston, 
then  it  is  very  clear  that  anything  relating  to  the  general 
subject  of  taxation  might  propeply  have  been  included  in  the 
act,  and  provision  might  have  been  made  for  levying  taxes  upon 
any  or  all  the  different  subjects  of  taxation  contemplated  by  the 
constitution.  Such,  however,  is  not  the  title  of  the  act,  but  it  is 
restricted  to  one  branch  of  the  two  general  subjects  of  taxation 
contemplated  by  the  constitution — peraoruil  property. 

Again,  it  will  be  observed  that  the  title  of  this  act  is,  not  to 
provide  fory  but  to  regukde  the  assessment  and  taxation  of  per- 
sonal property.  This  word  implies  the  previous  exisfence  of 
the  power  to  impose  taxes  on  one  of  the  subjects  of  taxation — 
property — and  only  pointed  to  a  purpose  to  provide  certain 
regulations  as  to  the  mode  of  exercising  such  a  power.  It 
certainly  cannot  be  r^arded  as  indicating  a  purpose  to  confer  a 
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new  power  of  taxation,  by  authorizing  the  taxation  of  persons, 
and  it  was  therefore  well  calculated  to  mislead. 

In  Cooley  Const,  lAm.  143-4,  the  purpose  of  this  and  other 
similar  constitutional  provisions  is  said  to  be :  "  1st,  to  prevent 
hodge-podge  or  *  log-rolling '  legislation ;  2d,  to  prevent  surprise 
or  fraud  upon  the  l^islature  by  means  of  provisions  in  bills  of 
which  the  titles  gave  no  intimation,  and  which  might  therefore 
be  overlooked  and  carelessly  and  unintentionally  adopted ;  and, 
•Sd,  to  fairly  apprise  the  people,  through  such  publication  of 
legislative  proceedings  as  is  usually  made,  of  the  subjects  of 
legislation  that  are  being  considered,  in  order  that  they  may 
have  opportunity  of  being  heard  thereon,  by  petition  or  otherwise, 
if  they  shall  so  desire."  This  author,  at  page  149  of  the  same 
work,  also  says :  "As  the  legislature  may  make  the  title  to  an 
act  as  restrictive  as  they  please,  it  is  obvious  that  they  may 
sometimes  so  frame  it  as  to  preclude  many  matters  being 
included  in  the  act  which  might  with  entire  propriety  have 
been  embraced  in  one  enactment  with  the  matters  indicated  by 
the  title,  but  which  must  now  be  excluded  be(|iuse  the  title  has 
been  made  unnecessarily  restrictive.  The  courts  cannot  enlarge 
the  scope  of  the  title  ;  they  are  vested  with  no  dispensing 
power ;  the  constitution  has  made  the  title  the  conclusive  index 
to  the  l^islative  intent  as  to  what  shall  have  operation ;  it  is  no 
answer  to  say  that  the  title  might  have  been  made  more  com- 
prehensive, if,  in  fact,  the  legislature  have  not  seen  fit  to  make 
it  so." 

While,  therefore,  we  think  that  there  has  been,  and  ought  to 
be,  a  general  disposition  to  give  a  liberal  construction  to  consti- 
tutional provisions  like  this  now  under  consideration,  rather 
than  to  embarrass  legislation  by  an  unnecessary  strictness  of 
construction  {Cooley  Const  Lim,  146),  and  while  we  fully  agree 
with  the  Supreme  Court  of  the  United  States  where,  {San 
Antonio  v.  Mehaffy,  96  U.  S.  315,)  adopting  the  language  of  the 
Texas  Court  in  San  Antonio  v.  Lane,  32  Tex.  405,  it  holds 
that :  "  When  an  act  of  the  legislature  expresses  in  its  title  the 
object  of  the  act,  the  title  embraces  and  expresses  any  lawful 
means  to  achieve  the  object,  thus  fulfilling  the  constitutional 
injunction  that  every  law  shall  embrace  but  one  object  and  that 
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shall  be  expressed  in  its  title,"  we  cannot  but  regard  the  section 
of  the  act  in  question  as  being  obnoxious  to  the  constitutional 
objection  which  we  have  been  considering. 

The  subject  of  the  act,  as  expressed  in  the  title,  is  the  assess- 
ment and  taxation  of  personal  property^  while  the  matter  pro- 
vided for  by  the  seventh  section  is  wholly  different  and  has  no 
relation  to  the  subject  expressed  in  the  title.  No  one  on  reading 
the  title  of  the  act  would  for  a  moment  suppose  that  the  object  was 
to  confer  a  new  and  distinct  power  of  taxation  on  the  city  council, 
by  which  a  new  and  distinct  subject  of  taxation  was  provided 
for,  and  it  was  very  well  calculated  to  mislead  the  people.  It 
may  be,  when  the  people  were  informed  by  the  title  of  the  act 
that  the  object  was  merely  to  regulate  the  assessment  and  tax- 
ation of  personal  property,  which  had  always  been  a  subject  of 
taxation,  that  they  would  have  been  content  to  leave  that  matter 
in  the  hands  of  their  representatives;  but  if  the  title  had 
informed  them  that  the  object  was  to  confer  an  additional  taxing 
power  upon  the  corporation  by  creating  a  new  and  distinct 
subject  of  taxation,  their  apprehensions  might  have  been  aroused 
and  they  might  have  desired  to  be  heard  "  by  petition  or  other- 
wise." The  power  to  impose  a  license  tax  was  not  at  all  neces- 
sary to  the  object  expressed  in  the  title,  nor  did  it  furnish  any 
means  by  which  such  object  could  be  best  carried  into  effect.  It 
was  not  even  incidental  to  or  in  any  way  connected  with  it,  but, 
on  the  contrary,  was  wholly  distinct  and  independent.  It  is 
true  that  the  legislature,  under  an  act  to  regulate  taxation  in  the 
city  of  Charleston,  might  have  conferred  the  taxing  power  to  the 
fullest  extent  authorized  by  the  constitution,  and  might  have 
provided  any  lawful  means  to  render  such  power  most  effectual ; 
but  the  legislature  have  not  seen  fit  to  adopt  such  a  comprehen- 
sive title,  and,  on  the  contrary,  have  employed  a  much  more 
restrictive  one,  and  the  court  "  cannot  enlarge  the  scope  of  the 
title." 

We  are  compelled,  therefore,  to  declare  that  Section  7  of  the 
act  of  1st  March,  1870,  14  Stat  409,  is  in  violation  of  Section 
20,  Article  II.,  of  the  constitution  of  this  State,  and  conse- 
quently there  is  no  law  authorizing  the  city  council  of  Charleston 
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to  impose  the  taxes  which  are  sought  to  be  enforced  by  these 
proceedings. 

Under  this  view  of  the  case  the  other  questions  suggested  by 
the  appeal  cannot  arise  and  need  not  therefore  be  considered. 

The  judgment  of  this  court  is  that  the  judgment  of  the  court 
below,  in  each  of  the  cases,  be  reversed,  and  that  the  proceedings 
be  dismissed. 

Simpson,  C.  J.,  and  MoGowan,  A.  J.,  concurred. 


CASE  No.  1088. 
LEWIS  V.  BROWN. 


1.  Under  Section  337  of  the  Code  of  Procedure,  attorneys  are  entitled  to  have 
their  costs  and  disbursements  inserted  in  the  entry  of  judgment — the  amourU 
of  costs  which  they  are  entitled  to  receive,  and  of  disbursements  paid  to  offi- 
cers for  fees,  being  regulated  by  the  subsequent  act  of  1880  (17  StaL  296). 

2.  The  theory  of  the  law  is  that  the  fees  of  sheriffs  and  witnesses  are  dis- 
bursements paid  by  the  prevailing  party,  but  it  is  not  error  in  the  taxing 
officer  to  charge  them  in  the  bill  of  costs  as  due  to  those  officers. 

3.  In  the  absence  of  any  showing  to  the  contrary,  it  must  be  assumed  that 
witnesses  were  entitled  to  the  fees  allowed  by  the  clerk  in  his  taxation. 

4.  The  production  of  a  subpoena  writ  is  not  essential  to  entitle  a  witness  to  the 
taxation  of  his  fees ;  and,  quere,  is  it  necessary  for  the  witness  to  show  that 
he  has  been  subpoenaed  ? 

6.  The  act  of  1880  (17  Stat.  303),  in  its  repeal  of  Section  330  of  the  code, 
also  repealed  the  proviso,  which  was  made  a  part  of  that  section  by  the 
act  of  1878  (16  ^S^.  409),  limiting  costs  to  an  amount  not  exceeding  the 
recovery. 

6.  Even  if  the  clerk  erred  in  the  ground  taken  to  support  his  taxation,  it  can- 
not avail  the  appellant  here. 

7.  Semble :  Disbursements  should  be  taxed  under  the  fee  bill  which  was  of 
force  at  the  time  they  were  incurred.  This  case  distinguished  from  Kapp 
&  Bothschild  v.  IxyynSf  13  S.  C.  288. 


Before  Aldrich,  J.,  Sumter,  June,  1880. 

Action  by  Kennedy  Lewis  against  Robert  Brown.     The  opin- 
ion states  the  case. 
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Mr.  Marion  Moise,  for  appellant. 

Mr.  Jos.  H.  Earle,  contra. 

September  27th,  1881.  The  opinioti  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  This  action  was  commenced  before  a  trial 
justice  in  August,  1875,  and  the  plaintiff,  having  obtained  judg- 
ment for  only  one  dollar,  appealed.  The  case  was  heard  in  the 
Circuit  Court  at  April  Term,  1880,  when  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  $66.66. 

On  the  25th  May,  1880,  application  was  made  to  the  clerk  to 
insert  in  the  judgment  "  the  following  items  of  costs  and  dis- 
bursements, to  wit : 

"To  plaintiff's  attorney's  costs $17  00 

"To  sheriff's  costs ;.    41  65 

"To  witnesses'  fees 160  00" 

The  application  was  granted  by  the  clerk,  to  which  the 
defendant  excepted  on  the  following  grounds : 

1.  Because  there  is  no  statute  giving  any  costs  to  the  plaintiff's 
attorney. 

2.  Because  the  sheriff's  bill  of  costs  was  not  itemized. 

3.  Because  tlie  sheriff  has  no  right  to  tax  any  costs  at  all 
against  the  defendant,  but  must  look  to  the  plaintiff,  who 
employed  him,  for  his  fees. 

4.  Because  no  costs  could  be  taxed  for  the  witnesses,  as  they 
must  be  paid  by  the  party  who  summons  them. 

5.  Because  no  costs  could  be  taxed  for  the  witnesses  without 
producing  the  subpcena  writs  under  which  the  witnesses  were 
summoned. 

The  6th  is  substantially  the  same  ground  as  the  5th. 

7.  Because  the  right  to  have  costs  taxed  in  favor  of  the  plain- 
tiff, either  for  witness  fees,  or  for  the  fees  of  officers  of  court, 
has  been  taken  away  by  statute. 

8.  Because,  in  no  event,  can  the  plaintiff  recover  more  costs 
than  the  amount  of  the  verdict  or  recovery. 

9.  Because  "  the  clerk  decided  that  appeals  from  trial  justices' 
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judgments  rested  upon  different  grounds  from  those  cases 
brought  originally  in  the  Common  Pleas,  and,  that  in  the 
former  class  of  cases,  costs,  to  any  amount,  could  be  taxed." 

The  Circuit  judge  sustained  the  taxation  of  costs  as  made  by 
the  clerk,  and  from  his  judgment  this  appeal  has  been  taken, 
upon  the  same  grounds  as  were  relied  upon  in  the  Circuit  Court. 

The  code.  Section  329,  does  repeal  all  statutes  establishing  or 
regulating  the  costs  or  fees  of  attorneys,  and  leaves  the  measure 
of  their  compensation  to  be  determined  by  the  agreement  of  the 
parties ;  but,  at  the  same  time,  and,  as  a  substitute  for  the  attor- 
neys' costs,  or,  as  it  is  expressed  in  the  code,  "  by  way  of  indem- 
nity" for  his  expenses  in  the  action,  the  prevailing  party  is 
allowed  certain  sums  of  money,  which  allowances  are  termed  in 
the  code  "costs."  The  idea  seemed  to  be  that  the  attorney 
should  not  be  allowed  any  longer  to  tax  his  costs  against  the 
losing  party,  but  that  he  must  look  to  his  client  for  compensa- 
tion, and,  as  this  would  throw  an  additional  expense  upon  the 
party,  provision  was  made  to  indemnify  him  against  such  addi- 
tional expense  by  certain  allowances  termed  "  costs." 

The  code  next  proceeds,  in  Sections  330  and  331,  to  provide 
when  costs  shall  be  allowed  as  of  course,  and,  in  Section  332, 
when  they  shall  be  allowed  in  the  discretion  of  the  court,  and 
then,  in  Section  333,  334  and  335,  establishes  the  amounts  to  be 
allowed.  And,  after  providing  in  Section  336  for  the  interest 
which  may  accrue  between  the  date  of  the  verdict  or  report  and 
the  time  when  final  judgment  shall  be  entered,  it  provides  in 
Section  337  that  "The  clerk  shall  insert  in  the  entry  of  judg- 
ment, on  the  application  of  the  prevailing  party,  *  *  » 
the  sum  of  the  allowances  for  costs,  as  provided  by  this  code ; 
the  necessary  disbursements,  including  the  fees  of  officers 
allowed  by  law ;  the  fees  of  witnesses,  the  reasonable  compensa- 
tion of  commissioners  in  taking  depositions,  the  fees  of  referees, 
and  the  expense  of  printing  the  papers  for  any  hearing  when 
required  by  a  rule  of  the  court.  The  disbursements  shall  be 
stated  in  detail  and  verified  by  affidavit  A  copy  of  the  items 
of  the  costs  and  disbursements  shall  be  served  with  a  notice  of 
adjustment."  The  next  section  provides  for  the  amount  of  the 
fees  to  which  the  clerk  shall  be  entitled,  and  the  next,  for  the 
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amount  of  the  fees  of  referees,  but  no  provision  is  made  for  the 
amount  of  the  fees  to  which  a  sheriff  or  a  witness  shall  be 
entitled,  and  they  are,  therefore,  left  to  be  regulated  by  the  pre- 
vious statutes  upon  this  subject. 

It  will  thus  be  seen  that  in  Section  337,  a  distinction  is  recog- 
nized between  the  sums  allowed  to  the  prevailing  party,  by  way 
of  indemnity  for  his  expenses,  which  allowances  are  termed 
"  costs,''  and  which  were  designed  as  a  substitute  for  the  costs 
formerly  allowed  to  the  attorneys,  and  the  "  necessary  disburse- 
ments" made  by  the  prevailing  party  in  paying  the  fees  of 
officers  and  witnesses;  for  that  section  provides  that  the  clerk 
shall  insert  in  the  judgment,  not  only  the  sum  of  the  allowances 
for  costs,  as  provided  by  this  code,  which,  as  we  have  seen, 
was  designed  as  a  substitute  for  attorneys'  costs,  but,  also,  "  the 
necessary  disbursements,  including  the  fees  of  officers  allowed  by 
law,  the  fees  of  witnesses/'  <fec. 

The  act  of  22d  March,  1878,  16  Stat.  624,  while  not  refer- 
ring in  express  terms  to  the  provision  of  the  code  abolishing 
attorneys'  costs,  does,  by  implication  at  least,  restore  the  right  of 
attorneys  to  charge  costs,  for  it  declares  the  amount  of  the  costs 
which  attorneys,  as  well  as  the  other  officers  therein  named, 
"  shall  be  authorized  to  receive,"  and  concludes  with  a  general 
clause  repealing  all  acts  and  parts  of  acts  inconsistent  with  its 
provisions.  While  the  law  stood  thus,  it  might  have  been  a 
very  serious  question  whether  the  prevailing  party  was  not 
entitled  to  the  costs  allowed  him  by  the  code,  and  his  attorney 
to  the  costs  allowed  him  by  act  of  1878,  for,  while  so  much 
of  Section  329  of  the  code  as  repealed  the  statutes  establishing 
and  r^ulating  the  costs  of  attorneys,  was  manifestly  inconsistent 
with,  and  therefore  repealed  by,  the  act  of  1878,  yet  there  was 
no  necessary  inconsistency  between  the  remainder  of  Section  329, 
and  Sections  330,  331,  332,  333,  334  and  335,  providing  for 
costs  to  the  prevailing  party,  and  the  act  of  1878,  providing  for 
costs  to  the  attorney. 

Next,  however,  came  the  act  of  20th  February,  1880, 17  Stat. 
296,  amending  the  forgoing  act  as  to  the  amount  of  fees  to 
which  the  several  officers  therein  mentioned  shall  be  entitled, 
and  expressly  repealing  Sections  329,  330,  331,  332,  333,  334 
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and  335  of  the  code,  which  abolished  the  right  to  attorneys' 
costs,  and  regulated  the  amount  of  the  allowances,  termed  costs, 
to  which  the  prevailing  party  should  be  entitled ;  but  it  does  not 
repeal  Section  337  of  the  code,  by  which  the  prevailing  party 
was  not  only  entitled  to  have  inserted  in  the  judgment  the  sum 
of  allowances,  termed  costs,  but  also  his  necessary  disbursements, 
including  the  fees  of  officers  and  witnesses,  as  fixed  by  law. 

It  seems  to  us,  therefore,  that  these  acts  do  not  deprive  the 
prevailing  party  of  the  right  originally  secured  to  him  by  the 
code,  of  requiring  the  clerk  to  insert  in  the  judgment  his  neces- 
sary disbursements,  including  therein  the  fees  of  officers  (amongst 
whom  now  are  the  attorneys)  and  witnesses,  as  fixed  by  law,  and 
that  the  only  effect  of  these  acts  is  to  deprive  the  party  of  the 
amount  previously  allowed  as  costs,  and  give  to  his  attorney  the 
costs  allowed  by  these  acts,  and  to  fix  the  amounts  of  the  costs 
and  fees  of  the  officers  therein  named,  and  witnesses.  We  think, 
therefore,  that  the  appellant's  first  ground  cannot  be  sustained. 

The  second  ground  seems  to  have  been  taken  under  a  mis- 
apprehension of  the  facts,  as  it  is  stated  in  a  note  to  the  "  case  " 
that  the  sheriff's  bill  of  costs  was  itemized. 

The  third  and  fourth  grounds  may  be  considered  together. 
It  18  quite  true,  that  the  theory  of  the  law  is  that  the  fees  of 
officers  and  witnesses  are  to  be  paid  by  the  party  who  calls  their 
services  into  requisition,  but  in  itemizing  the  bill  of  disburse- 
ments to  be  inserted  in  the  judgment,  we  do  not  see  how  the  fact 
that  these  items  are  set  down  as  sherifls'  or  witnesses'  fees,  instead 
of  being  stated  as  cash  paid  sheriff  or  witnesses  for  their  fees, 
can  make  any  practical  difference.  The  prevailing  party  is 
entitled  to  have  the  amount  of  such  fees  taxed,  and  if,  as  set 
down  in  the  bill,  they  appear  to  be  due  to  these  officers  and  wit^ 
nesses,  rather  than  to  the  prevailing  party,  we  do  not  see  how 
the  other  party  can  be  prejudiced  thereby.  These  grounds  can- 
not be  sustained. 

The  fifth  and  sixth  grounds  depend  upon  the  decision  of  ques- 
tions of  fact,  upon  which  the  finding  below  is  conclusive,  unless 
manifest  error  is  shown.  In  the  absence  of  any  showing  to  the 
contrary,  we  would,  of  course,  take  it  for  granted  that  the  clerk 
had  satisfactory  evidence  before  him  that  the  witnesses  had  been 
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sabpoenaed,  and  had  attended  court  in  obedience  to  such  mandate. 
The  production  of  the  subpoena  writ  was  not  essential,  as  it  may 
have  been  lost,  and,  if  so,  secondary  evidence  would  have  been 
competent  and  sufficient.  Indeed,  we  are  not  prepared  to  say 
that  it  is  necessary  that  a  witness,  who  has  attended  court,  should 
be  able  to  show  that  he  has  been  duly  subpoenaed,  in  order  to 
entitle  him  to  charge  the  fees  allowed  by  law ;  for  if  he  attends 
voluntarily,  we  do  not  see  why  he  should  not  be  just  as  much 
entitled  to  his  fees  as  if  he  had  been  compelled  to  attend. 

The  seventh  ground  has  abready  been  disposed  of,  inasmuch 
as  we  have  seen  that  there  is  no  statute  which  deprives  the  pre- 
vailing party  of  his  right  to  require  the  clerk  to  insert  in  the 
judgment,  the  amount  of  costs  now  allowed  attorneys,  as  well  as 
the  fees  of  the  other  officers  of  court,  and  of  the  witnesses, 
as  a  part  of  his  necessary  disbursements. 

The  eighth  ground  cannot  be  sustained.  The  act  of  4th  March, 
1878, 16  Stat.  409,  did  amend  Section  330  of  the  code,  by  insert- 
ing in  it  a  proviso :  "  That  in  no  case  shall  the  plaintiff  be  allowed 
costs  to  an  amount  exceeding  the  amount  of  his  verdict  or 
recovery,'*  but  this  section  has  been  repealed  by  the  act  of  20th 
February,  1880, 17  Stat.  333,  and  the  proviso,  which  had  become 
a  part  of  it,  must  also  be  regarded  as  repealed. 

The  ninth  ground  raises  a  question  which  does  not  seem  to 
have  been  considered  in  the  Circuit  Court,  and  as  we  are  merely 
called  upon  to  correct  the  errors  of  that  court,  it  is  a  matter  of 
very  little  consequence  what  view  the  clerk  took ;  for  as  it  is 
quite  certain  that  the  Circuit  judge  did  not  commit  the  error 
assigned  in  that  ground,  it  cannot  avail  the  appellant  here,  even 
if  sustainable  at  all.  But  under  the  view  which  we  have  taken 
of  the  case,  it  is  not  a  practical  question  whether  the  clerk  was 
right  or  wrong  on  this  point. 

It  will  be  observed  that  we  have  confined  ourselves  to  the 
questions  raised  by  the  exceptions,  and  have  not  undertaken  to 
consider  a  question  discussed  in  the  argument — whether  the  sheriff 
should  be  allowed  the  fees,  as  fixed  by  law  at  the  time  the  ser- 
vices were  rendered,  or  as  fixed  at  the  time  the  case  was  heard 
and  the  verdict  rendered — ^because  no  such  question  is  presented 
by  any  of  the  exceptions.     We  may  say,  however,  that  while 
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the  case  of  Kapp  &  Rothschild  v.  Loyns,  13  S.  C.  288,  does 
establish  the  proposition  that  "  costs,"  under  the  code,  are  gov- 
erned by  the  fee  bill  of  force  at  the  time  of  the  verdict,  and  not 
at  the  time  of  the  taxation,  it  does  not  touch  the  question  pre- 
sented in  the  argument  here.  For,  as  we  have  seen,  there  is  a 
distinction  between  the  costs  allowed  by  the  code  to  the  prevail- 
ing party  and  "  disbursements."  The  latter  are  presumed  to  have 
been  made  at  the  time  the  services  were  performed,  and,  therefore, 
should  be  taxed  under  the  laws  fixing  their  amount  at  that  date, 
as  the  object  is  simply  to  re-imburse  the  prevailing  party  for  the 
outlay,  while  the  former  were  in  the  nature  of  damages,  and 
"  the  rule  of  the  statute  prevailing  at  the  time  of  the  recovery 
of  the  verdict  would  be  the  proper  measure  of  such  damages  as 
are  ascertained  by  the  court  as  matter  of  law,  and  included  in 
the  judgment."     Kapp  v.  Loyns,  supra. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Simpson,  C.  J.,  and  McGtOWAn,  A.  J.,  concurred. 


CASE  No.  1091. 
SMALL  V.  SMALL. 


1.  The  Circuit  judge  is  not  bound  to  consider  the  verdict  of  a  jury  on  an  issue 
ordered  out  of  chancery  as  a  correct  finding  of  the  facts,  but  may  decree 
contrary  to  such  finding.    Ivy  v.  Clawsojif  14  S.  (7.  272,  approved. 

2.  One  who  purchases  land  sold  under  her  execution  for  less  than  the  amount 
due,  but  fails  to  receive  the  sheriffs  deed,  is  entitled,  nevertheless,  to  assert 
her  equitable  title  to  such  land  in  an  action  brought  for  its  partition,  to 
which  action  slie  is  made  a  party  defendant 

3.  Lands  of  a  testator  in  the  hands  of  his  devisees  unpardtioned,  may  be 
reached  as  assets  of  the  estate  under  proper  judgment  against  the  execu- 
tors, as  such,  for  a  legacy  which,  under  a  provision  of  the  will,  is  declared 
to  be  in  lieu  of  dower,  and  so  accepted ;  but  where  the  judgment  and  exe- 
cution ran  against  the  executors  de  bonis  propriisj  only  the  interest  of  the 
executors,  as  individuals,  could  be  sold,  and  not  the  interest  of  other 
devisees. 


Digitized  by 


Google 


Small  v.  Small.  65 


April  Term,  188L 


The  form  of  the  judgment  and  execution  in  such  case  is  not  an  irregularity 
which  may  be  disregarded  in  favor  of  the  widow,  who  purchased  the  land 
under  her  own  irr^ular  process.  Forms  must  be  exact  to  entitle  one  to 
sell  land  without  making  the  owner  a  party. 


Before  Hudson,  J.,  Lancaster,  October,  1880. 

This  was  an  action  commenced  July  29th,  1873,  by  Dilla 
Small  and  Uriah  Small,  devisees  of  John  B.  Small,  against 
Marion  Small  and  others,  heirs  and  devisees  of  the  same  John 
B.  Small,  and  against  Mary  Small,  his  widow ;  and,  upon  the 
death  of  Mary  Small,  it  was  revived  against  her  devisees.  The 
Circuit  decree,  after  a  statement  of  the  facts  repeated  in  the 
opinion,  was  as  follows  : 

At  a  previous  hearing  of  this  cause.  Judge  Thomson,  in 
June^  1879,  ordered  that  this  question  of  title  be  submitted  to  a 
jury.  This  was,  at  a  subsequent  term  of  the  court,  done,  whilst 
Judge  Wallace  presided,  but  no  further  hearing  of  the  cause 
was  had.  The  verdict  of  the  jury  was  against  the  McAteers, 
and  in  favor  of  the  children  and  grandchildren  of  John  B. 
Small.  But  there  is  no  record  of  the  testimony  submitted  to 
the  jury,  nor  of  the  questions  of  law  raised  before  the  court,  nor 
have  we  any  report  of  the  case  by  the  presiding  judge  by  which 
we  are  to  be  enlightened.  We  are  here  without  the  aid  which 
is  usually  to  be  derived  from  the  verdict  of  a  jury  upon  an  issue 
of  fact.  From  all  that  we  can  gather,  it  seems  that  the  absence 
of  the  sheriff's  deed  to  Mary  Small  was  considered  fatal  to  her 
claim  of  title,  and  decisive  against  the  McAteers.  It  is  clear 
that  Mary  Small,  the  execution  creditor,  became  the  purchaser 
at  the  sale  and  entitled  to  a  deed,  unless  it  appears  that  she 
either  did  not  comply  with  the  terms  of  sale,  or  that  some  other 
good  cause  prevented  the  sheriff  from  making  titles.  But,  if 
the  proceeds  of  sale  were  applicable  to  her  fi.  fa.,  Mary  Small, 
by  the  purchase  alone,  without  further  compliance,  became 
entitled  to  her  deed.  There  is  no  evidence  that  she  did  not 
comply,  nor  that  the  money  did  not  belong  to  her,  and  the  pre- 
sumptions are  all  in  her  favor — so  much  so,  that  it  devolves 
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upon  those  resisting  her  title  to  show  that  she  did  not  comply 
with  her  bid;  and  did  not  get  titles ;  and  nothing  of  the  sort  is 
shown,  or  attempted  to  be  shown,  so  far  as  the  court  is  informed. 
The  verdict  seems  to  be  based  upon  the  naked  fact  of  the  non- 
production  of  a  deed. 

Under  the  circumstances,  we  are  not  disposed  to  receive  the 
verdict  of  the  jury  as  a  correct  finding  of  the  facts;  and  we 
find  that,  by  virtue  of  the  sale  aforesaid,  Mary  Small 
became  the  lawful  purchaser  of  this  land,  and  either  actually 
received  titles  from  the  sheriff,  or  became  entitled  to  demand 
and  receive  the  same,  and  that  those  claiming  under  her  by 
-devise  are  now  entitled,  in  her  stead,  to  receive  titles.  The  fact 
that  she  devised  the  land  is  a  strong  circumstance  in  connection 
with  the  memorandum  of  levy  and  sale,  going  to  show  that  she 
got  titles.  If  the  sale  was  valid,  the  McAteers  must  prevail  in 
this  action,  and  we  are  thus  brought  to  the  next  and  most  inter- 
esting question  submitted  to  us.  It  is  contended  by  the  plaintiflfe 
that  the  lands  of  the  testator,  J.  B.  Small,  devised  or  descended, 
cannot  be  submitted  to  the  payment  of  a  pecuniary  legacy. 
That  the  devisees  and  heirs  have  an  estate  and  a  right  which  is 
superior  to  that  of  a  mere  pecuniary  legacy,  and  the  property  of 
the  one  cannot  be  taken  to  pay  the  claim  of  the  other,  is  a  well- 
established  general  rule  in  law  and  equity.  But,  in  the  present 
case,  the  legacy  is  given  in  lieu  of  dower,  and  is  regarded  as 
standing  in  lieu  of  a  debt  due  by  the  testator  for  the  purchase- 
money  of  this  estate,  or  inchoate  right  of  the  widow,  which  is 
highly  favored  in  courts  of  justice,  and  in  the  eye  of  the  law. 
Hence,  a  pecuniary  provision  ih  lieu  of  dower  is  r^arded  as 
standing  on  higher  ground  than  a  mere  pecuniary  legacy.  It  is 
an  offer  to  buy  the  widow^s  estate  in  the  husband's  lands,  and, 
when  accepted  by  the  widow,  the  contract  of  sale  is  complete, 
and  the  debt  is  due  by  the  estate.  If  the  personal  assets  be 
insufficient  to  pay  other  pecuniary  legacies,  this  one  does  not 
abate  ratably  with  them,  but  remains  a  charge  upon  the  estate. 
See  Stuart  v.  Carson,  1  Des.  500,  and  cases  there  cited ;  Heath 
V.  Dendy,  1  Rvss.  543;  Isenhart  v.  Brown,  1  Edw.  {N.  F.)  411. 
Now  the  McMullen  tract  of  land  has  reverted  to  the  estate  of 
testator,  and  was  distributable  generally  among  his  children.    It 
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was  no  longer  a  specific  devise,  and  hence  was  liable,  in  our 
judgment,  to  levy  and  sale  to  satisfy  this  claim  of  dower. 
We  find,  therefore, 

1.  That  it  was  sold  lawfully,  and  that  Mary  Small  became 
the  purchaser  thereof,  and  that  her  devise  to  the  McAteers  gave 
them  a  good  title,  as  against  the  children  and  grandchildren  of 
the  testator,  who,  i^  this  action,  seek  partition. 

2.  That  if  sold,  but  so  as  to  give  Mary  Small  no  legal  title, 
it  is  still  liable  to  the  lien  of  this  fi.  fa.,  and  that  her  personal 
representatives  can  yet  have  the  fi.  fa.  levied  and  the  land  sold. 

But,  as  our  finding  is  in  favor  of  the  McAteers  in  the  first 
instance,  it  follows  that  the  complaint  must  be  dismissed,  and 
that  the  children  and  grandchildren  of  J.  B.  Small,  who  are 
parties  to  this  action,  must  pay  the  costs  and  disbursements 
thereof  to  the  McAteers,  and  such  is  the  judgment  of  the  court. 

The  land  described  in  the  complaint  having,  by  consent  of 
parties,  been  previously  sold,  and  the  fund  being  in  court,  it  was 
ordered  to  be  paid  over  to  the  McAteers  (defendants),  or  their 
attorneys. 

The  devisees  of  John  B.  Small,  named  in  the  complaint, 
appealed  from  the  foregoing  decree,  and  from  the  order  of  the 
court  to  carry  out  the  same,  on  the  exceptions  stated  in  the 
opinion  of  this  court. 

Mr.  R.  E.  Allison^  for  appellants. 

Mr.  Ei^nest  Moore,  contra. 

October  1st,  1881.     The  opinion  of  the  court  was  delivered  by 

McGrOWAN,  A.  J.  This  was  an  action  to  partition  a  tract  of 
land  containing  two  hundred  acres  among  "the  children'^  of 
John  B.  Small,  deceased,  under  a  devise  in  his  will.  The  land 
was  claimed  by  Mary  Small,  the  widow  of  the  testator,  and  the 
question  became  one  of  title. 

John  B.  Small  died  in  1856,  possessed  of  a  small  unincum- 
bered estate.  He  made  provision  by  his  will,  (of  which  his  sons, 
Uriah  Small  and  John  S.  Small,  were  executors,)  for  his  wife, 
Mary,  and  his  children.     Among  other  provisions  he  made  the 
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foUowiDg :  He  devised  a  tract  of  land,  known  as  the  "  McMul- 
len  land/'  to  his  grandson,  John  Van  Buren  Tye,  and  if  he 
should  die  without  leaving  wife  or  children,  the  same  should 
revert  and  "  be  equally  divided  among  his  children."  It  does 
not  appear  that  the  said  grandson  ever  had  possession,  as  he 
died  before  he  attained  majority  without  wife  or  child.  This 
proceeding  was  to  partition  this  land  among  the  children  under 
the  will. 

The  widow,  Mary  Small,  claiming  the  land,  was  made  a 
party,  and  died  pending  the  litigation,  having  devised  the  land 
to  her  kinsmen,  John  and  Richard  McAteer,  who  were  made 
parties,  and  claimed  to  set  up  her  title. 

The  testator,  by  his  will,  gave  to  his  widow,  Mary,  in  lieu 
and  bar  of  her  right  of  dower,  five  hundred  dollars,  "  to  be  paid 
to  her  by  my  executors  out  of  my  estate,  all  for  the  support  of 
my  wife,  Mary,  during  her  life,  and,  at  her  death,  to  be  returned 
to  my  estate,  to  be  equally  divided  amongst  my  children,  what- 
ever of  my  said  legacy  that  may  not  be  economically  expended 
for  the  above  purposes,"  &c.  Mary,  being  dissatisfied  with  Jthe 
amount  allowed  her  for  maintenance,  filed  a  bill  against  the 
executors,  Uriah  Small  and  John  S.  Small,  to  compel  assent  to 
her  l^acy. 

Chancellor  Lesesne  heard  the  case  June  27th,  1867,  and 
ordered  the  defendants  to  pay  the  plaintiffs,  forthwith,  one  hun- 
dred dollars,  and  thirty  doUara  at  the  end  of  every  three  months, 
until  the  sum  of  $563.75  should  be  exhausted.  This  decree 
was  not  appealed  from,  but  was  enrolled  and  execution  issued 
thereon,  directing  the  sheriff"  "  that  of  the  goods  and  chattels, 
lands  and  tenements  of  said  Uriah  Small  and  John  S.  Small, 
defendants,  you  levy  the  same,"  &c.  Under  this  execution,  the 
land  in  question  was  sold  as  the  property  of  the  testator,  John 
B.  Small.  At  the  sale,  the  plaintiff^  in  execution,  Mary  Small, 
bid  off^  the  land  for  $40.  It  does  not  appear  that  she  took  a 
'  deed  from  the  sheriff^,  but  it  is  claimed  that  the  land  thereby 
became  her  property,  passed  under  her  will  and  now  belongs  to 
her  devisees,  the  defendants. 

This  action  was  commenced  in  1873.  Judge  Thomson,  who 
first  heard  it,  ordered  an  issue  as  to  the  title,  which  was  tried 
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before  Judge  Wallace,  1879,  and  the  jury  found  for  the  devisees, 
tfie  actors  in  the  issue.  It  was  also  referred  to  a  referee,  who 
took  the  testimony,  and  found  that  "  the  McAteers  are  entitled, 
if  to  anything^  to  the  land  herein  sought  to  be  partitioned,"  &c. 
The  plaintifis  excepted  to  this  report.  The  case  was  heard  by 
Judge  Hudson,  who  decided  that  the  land  belonged  to  the 
McAteers,  and  dismissed  the  complaint,  and  the  plaintiffs  appeal 
to  this  court  upon  the  following  exceptions : 

1.  "  Because  the  Circuit  judge,  contrary  to  the  finding  of  the 
jury,  has  found,  without  any  sufficient  evidence,  that  the  legal 
title  to  the  land  described  in  this  complaint  was  vested  in  the 
McAteers,  instead  of  the  devisees  of  John  B.  Small,  deceased. 

2.  "  Because  the  Circuit  judge  erred  in  holding  that  the  onus 
of  proving  that  Mary  Small  received  from  the  sheriff  no  deed 
or  title  for  the  land  in  question,  rested  on  the  devisees  of  John 
B.  Small,  deceased. 

3.  "Becaijse  Mary  Small  and  her  devisees  having  claimed 
title  to  the  land  in  question,  it  was  incumbent  on  them  to  make 
out  their  chain  of  title,  and  the  judge  erred  in  ruling  otherwise. 

4.  "  Because  the  devisees  of  John  B.  Small,  deceased,  in  the 
record  of  Mary  Small  against  Uriah  Small  and  John  S.  Small, 
as  executors  of  John  B.  Small,  deceased,  to  compel  assent  to  the 
legacy  of  Mary  Small,  as  offered  in  evidence  in  this  cause,  were 
not  parties,  and  their  rights  as  such  devisees  could,  in  no  way, 
be  affected  by  said  record,  and  the  sale  of  the  land  thereunder 
was  a  nullity  so  far  as  said  devisees  are  concerned,  and  Mary 
Small  could  not,  under  said  sale,  take  title  even  if  she  had 
received  the  deed  from  the  sheriff. 

5.  "Because  the  Circuit  judge  erred  in  not  sustaining  the 
exceptions  filed  to  the  referee's  report." 

As  to  the  first  exception  relating  to  the  issue  at  law.  This 
subject  has  lately  been  considered  by  the  court,  and  it  will  not 
be  necessary  to  do  more  than  refer  to  the  authority.  This  was 
an  equity  suit,  to  be  decided  by  a  judge  sitting  as  chancellor. 
Judge  Thomson  thought  proper  to  order  an  issue  to  be  tried 
by  a  jury.  That  was  not  to  be  final  and  decide  the  case,  but  to 
inform  the  conscience  of  the  judge.  "  When  a  judge,  sitting  in 
what  would  have  been  called  a  suit  in  equity,  orders  an  issue 


Digitized  by 


Google 


70  Small  v.  Small. 


Opinion  of  the  Court 


upon  any  question  of  fact,  it  is  an  interlocutory  order,  made  to 
enlighten  his  conscience,  reserving  the  consideration  of  further 
questions  in  the  cause  until  after  the  trial  of  the  issue.  *  *  * 
Judgment  is  not  entered  on  the  verdict,  but  it  is  reported,  to  be 
dealt  with  in  connection  with  the  whole  case  in  which  the  issue 
was  ordered.  The  judge  who  hears  it  finally,  sitting  as  chancel- 
lor, is  not  required  to  r^ard  the  finding  of  the  jury  as  conclu- 
sive of  the  fact  submittal,  any  more  than  he  would  the  report 
of  a  referee,  but,  on  the  contrary,  is  bound  to  consider  all  the 
evidence  in  the  whole  case,  including  the  finding  -and  the  evi- 
dence to  support  it,  and  pronounce  his  judgment  accordingly." 
Ivy  V.  Clawson,  14  8.  C.  272. 

The  judge  says :  "  There  is  no  report  of  the  testimony  sub- 
mitted to  the  jury,  nor  of  the  questions  of  law  raised  before  the 
court,  nor  have  we  any  report  of  the  case  by  the  presiding  judge 
by  which  we  are  to  be  enlightened.  Under  these  circumstances 
we  are  not  disposed  to  receive  the  verdict  of  the  jury  as  a  correct 
finding  of  the  facts,"  &c.  The  judge  was  not  bound  to  consider 
the  verdict  as  a  correct  finding  of  the  facts,  and,  in  refusing  to 
do  so,  we  cannot  say  that  there  was  error. 

The  second  and  third  exceptions  relate  to  the  absence  of  proof 
*  as  to  the  execution  of  a  deed  by  the  sheriff  to  Mary  Small.  She 
was  the  plaintiff  in  execution,  and  not  bound  to  pay  her  bid  to 
the  sheriff.  He  could  not  have  recovered  the  money  from  her, 
as  she  was  entitled  to  have  it  credited  on  her  execution.  Cobb 
v.  Presaly,  2  McMuU.  417.  She  had  equitable  title,  which  may 
be  set  up  in  this  proceeding.  McElmurray  v.  ArdiSy  3  Strobh. 
215.  Equity  regards  that  as  done  which  ought  to  have  been 
done. 

The  fourtii  exception  raises  a  more  difficult  question.  It  is 
contended  that  when  Mary  Small  sued  Uriah  Small  and  John 
S.  Small,  describing  them  as  executors,  not  making  the  other 
devisees  parties,  their  shares  were  not  reached  by  the  judgment, 
and  did  not  pass  under  the  sheriff's  sale.  It  does  not  follow, 
necessarily,  because  the  other  devisees  were  not  made  parties  to 
the  suit  against  the  executors,  that  the  interest  of  such  devisees 
could  not  be  reached  under  a  judgment  and  execution  against 
the  executors  alone.     This  was  manifestly  not  an  action  to  make 
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land^  in  the  poesession  of  devisees^  liable  for  a  debt  of  the 
ancestor^  but  against  the  executors^  as  representatives  of  the 
estate.  Whether  the  interest  of  devisees,  not  parties,  wais  sold, 
depends  upon  two  inquiries :  First,  whether  the  land  was  still  in 
the  hands  of  the  executors,  to  be  administered  as  assets  of  the 
estate  of  the  testator,  and,  second,  whether  the  claim  was  a  debt 
of  the  estate,  and  the  judgment  pronounced  thereon  had  the 
proper  scope  and  form  to  give  it  a  lien  upon  the  property  of 
the  estate.  It  was  held  very  early  in  our  State,  that,  under 
the  statute  (5  Geo.  II.)  making  land  assets  for  the  payment  of 
debts,  executors,  whose  duty  it  is  to  provide  for  debts,  must,  so 
far  as  creditors  are  concerned,  have  some  qualified  right  to  con- 
trol lands  devised,  and  in  that  view  it  was  decided  "  that  under 
s,Ji.fa.  against  an  executor,  lands  in  his  possession,  to  be  admin- 
istered, might  be  sold,  provided  the  fi,  fa.  directed  levy  of  the 
lands,  goods  and  chattels  of  the  testator  in  the  hands  of  the 
executor  to  be  administered,"  &c.  See  Smith  v.  Orarvty  15  8.  C. 
136,  where  the  authorities  are  collected. 

The  above  expresses  the  exact  point  ruled  in  the  numerous  cases 
from  ly  Urphey  v.  Nehon,  1  Brev.  289,  down  to  the  case  above 
cited.  Much  that  has  been  said  in  the  cases  as  doctrine  and 
dicta  has  been  disapproved,  and  it  has  been  frequently  said  that 
they  are  not  to  be  extended  one  step  further.  Drayton  v.  Jfar- 
shall,  Rice  Ch.  387 ;  Jones  v.  Wightman,  2  Hill  579 ;  Vernon  v. 
Valk,  2  Hm  Ch.  261 ;  Bird  v.  Houze,  Spears  Eq.  250;  HvM 
V.  HuU,  3  Rich.  Eq.  86. 

Taking  this  as  our  guide,  let  us  apply  the  principles  to  this 
case.  We  agree  with  the  Circuit  judge  that  the  "  McMuUen 
land,"  being  still  undivided,  was  theoretically  in  the  hands  of 
the  executx)rs  as  assets  to  be  administered,  and  might  be  sold 
under  a  judgment  against  the  executor  as  such,  without  making 
the  other  devisees  parties.  We  also  agree  with  him  that  the 
claim  of  Mary  Small,  upon  which  she  obtained  judgment  against 
the  executors,  being  a  provision  in  lieu  and  bar  of  dower,  may 
be  considered  as  a  debt  of  the  testator,  but  we  think  the  judg- 
ment was  only  against  the  defendants  namedy  and  could  sell 
nothing  beyond  their  property.  If  it  was  Mary  SmalPs  pur- 
pose to  recover  against  the  executors,  so  as  to  bind  the  estate  of 
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the  testator  "  de  bonis  testatoria/'  the  scope  of  the  judgment  was 
fatally  defective  in  being  against  Uriah  Small  and  John  S.  Small, 
individually^  and  in  not  ordering  the  money  made  ^^  of  the  lands, 
goods  and  chattels  of  the  testator  in  the  hands  of  the  executors  to 
be  administered^'  Both  the  judgment  and  execution  ran  against 
Uriah  Small  and  John  S.  Small  de  bonis  propriis,  and  Mary 
Small,  the  purchaser,  acquired  title  to  their  individual  shares, 
but  she  acquired  no  title  to  the  other  shares,  which  could  only  be 
legally  sold  under  an  execution  running  "  de  bonis  testatoris,'' 

It  may  be  said  that  the  form  of  the  judgment  and  execution 
was  a  mere  irr^ularity  in  the  proceedings,  which  the  purchaser 
at  a  sheriff's  sale  is  not  bound  to  look  into.  There  is  such  a 
considerate  rule,  but  we  think  this  was  more  than  a  mere  irregu- 
larity. Forms  must  be  exact  when  the  right  is  claimed  to  sell 
land  without  making  the  owner  a  party. 

It  does  not  appear  from  the  proceedings  that  Mary  Small 
sought  to  obtain  a  judgment  which  would  bind  the  estate  of 
her  deceased  husband.  Her  complaint  was  against  the  conduct 
of  the  executors.  The  character  of  her  cause  of  action  would 
seem  to  indicate  that  her  purpose  was  to  obtain  precisely  such  a 
judgment  as  was  rendered  against  Uriah  Small  and  John  S. 
Small  as  individuals ;  but,  be  that  as  it  may,  she  cannot  claim 
want  of  notice  as  an  innocent  purchaser.  She  was  the  plaintiff 
in  execution,  and  is  fairly  chargeable  with  knowledge  of  the 
terms  of  her  own  process. 

The  children  of  John  B.  Small,  except  Uriah  Small  and 
John  S.  Small,  have  never  been  divested  of  their  interest  in  the 
McMuUen  land.  The  defendants,  John  McAteer  and  Richard 
McAteer,  are  the  owners  of  the  shares  of  Uriah  Small  and 
John  S.  Small,  and  the  said  parties,  as  tenants  in  common,  are 
entitled  to  partition  the  same. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  modified  in  accordance  with  the  views  herein 
expressed,  and  the  case  remanded  for  such  orders  as  may  be 
necessary  to  carry  into  effect  this  judgment. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 
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CASE  No.  1092. 

MOBLEY  V.  DAVEGA. 

A  note  payable  twelve  months  after  date,  "with  interest  from  date,  at  twelve 
and  a-half  per  cent,  per  annum,  interest  payable  annually,''  and  described 
by  the  maker,  in  a  mortgage  contemporaneously  executed,  as  a  note  "with 
interest  thereon  at  the  rate  of  twelve  and  a-half  per  cent,  per  annum  till 
paid,"  draws  the  same  rate  of  interest  after  maturity  as  before.  The  rule 
laid  down  in  Langston  v.  BaUroad  Chmpany^  2  S,  C.  248,  approved. 


Before  Hudson,  J.,  Chester,  October,  1880. 

Ac5tioii  was  instituted  in  January,  1880.  The  opinion  states 
the  ease. 

Mr,  8.  P.  HdmUUm,  for  appellant. 

Mr.  T.  C.  Gaston,  contra. 

October  1st,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  On  January  Ist,  1872,  the  defendant, 
Abrani  H.  Davega,  gave  to  the  plaintiff  a  sealed  note  in  these 
words: 

"  $2,270.00.  Chester,  January  1st,  1872. 

"Twelve  months  after  date,  I  promise  to  pay  Samuel  W, 
Mobley,  or  order,  twenty-two  hundred  and  seventy  dollars,  with 
interest  from  date  at  twelve  and  a-half  per  cent,  per  anncTm,  in- 
terest payable  annually,  for  value  received. 

"Witness  my  hand  and  seal. 

"A.  H.  Davega.    [l.  s.]" 

On  the  same  day,  Dav^a  executed  a  mortgage  of  a  lot  in  the 
town  of  Chester  to  secure  the  payment  of  the  note,  the  preamble 
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of  which,  describing  the  note,  states  "with  interest  thereon  at 
the  rate  of  twelve  and  a-half  per  cent,  per  annum  from  the  first 
day  of  January,  a.  d.  1872,  till  paid,  as  in  and  by  said  sealed 
note  and  condition  thereof,  reference  being  thereunto  had,  will 
more  fully  appear,^^  &c. 

The  interest  on  the  note  for  one  year  was  paid  when  it  fell 
due,  and  sundry  other  payments  were  made  at  different  times 
thereafter,  but  a  large  amount  still  remaining  due,  the  plaintiff 
instituted  these  proceedings  to  foreclose  the  mortgage,  and  the 
question  arose  as  to  the  manner  in  which  interest  should  be  cal- 
culated on  the  note — whether  the  note,  after  Tnaturity,  continued 
to  bear  interest  at  twelve  and  a-half  per  cent.,  according  to  its 
terms,  or  only  the  legal  rate  of  seven  per  cent,  per  annum.  The 
case  came  on  to  be  heard  before  Judge  Hudson,  who  referred  it  to 
the  clerk  of  the  court  to  compute  the  amount  of  interest  due  upon 
the  note,  who  computed  the  interest  up  to  date  at  twelve  and 
a-half  per  cent.,  as  indicated  in  the  note,  and  reported  that  the 
sum  of  $2,696.71  was  still  due.  Judge  Hudson  confirmed  the 
report  and  decreed  foreclosure  for  the  sum  stated,  and  the 
defendant  appeals  to  this  court  upon  the  following  exceptions : 

1.  Because  his  Honor,  the  presiding  judge,  erred  in  not  hold- 
ing that  the  special  contract,  as  set  forth  in  the  sealed  note  men- 
tioned in  the  pleadings,  terminated  at  the  expiration  of  the 
twelve  months. 

2.  That  he  erred  in  not  holding  that  after  the  termination  of 
the  special  contract,  interest  could  only  be  calculated  at  seven 
per  cent,  according  to  law. 

3.  Because  his  Honor  erred  in  confirming  the  report  of  the 
referee,  wherein  interest  was  calculated  on  said  sealed  note  at  the 
rate  of  twelve  and  a-half  per  cent,  per  annum,  with  annual  in- 
terest at  that  rate  to  the  date  of  the  decree. 

The  single  question  is :  What  was  the  contract  of  the  parties — 
that  is  to  say,  what  was  their  intention^  as  disclosed  by  the  papers 
themselves?  When  this  note  and  mortgage  were  executed,  it 
was  lawful  for  parties  to  agree  in  writing,  signed  by  the  party  to 
be  charged  therewith,  for  any  specific  rate  of  interest.  Did 
these  parties  intend  that  the  note  should  bear  interest  at  twelve 
and  a-half  per  cent,  after  as  well  as  before  it  fell  due  ?    The 
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usury  law,  subsequently  passed,  does  not  touch  the  inquiry. 
This  court  has  declared  that  the  rule  is  properly  laid  down  in 
the  case  of  Langston  v.  The  8.  C.  Railroad  Company ,  2  8.  C. 
248,  as  follows :  "If  the  debt  bears  a  fixed  rate  of  interest  on 
its  face  higher  or  lower  than  that  prescribed  by  law  as  the  legal 
one,  where  the  parties  do  not  contract  that  it  shall  be  the  rate  after 
the  debt  becomes  due^  the  interest  fixed  by  law  attaches  on  it  for 
the  detention  of  the  principal  sum,'^  &c. 

Did  these  parties  contract  that  twelve  and  a-half  per  cent, 
per  annum  ^^  should  be  the  rate  after  the  debt  became  duef^  The 
referee  and  Circuit  judge  both  decided  that  they  did.  In  cases 
of  such  concurrence  upon  a  question  of  fact  this  court  rarely 
disturbs  the  judgment.  It  is  probable  that  the  parties  intended 
to  make  no  contract  as  to  the  rate  of  interest  beyond  the  time 
the  note  was  to  fall  due,  and  if  they  did  intend  to  provide  for 
that  period  at  all,  is  it  not  improbable  that  they  would  fix  the 
interest  at  a  lower  rate  after  than  before  due?  The  use  of 
money  due,  but  still  detained,  is  not  less  valuable  than  that 
which  is  detained  by  the  terms  of  the  contract. 

In  construing  a  paper,  every  word,  if  possible,  should  have  its 
full  effect  The  terms  of  the  note  are  "with  interest  from  date 
at  twelve  and  a-half  per  cent,  per  annum,  interest  payable  an- 
nually.^^  The  word  "  annually  ^^  conveys  a  very  distinct  idea 
that  the  matter  might  not  stop  at  the  end  of  one  year,  but  go 
into  years  beyond.  It  is  defined  as  follows:  "Yearly,^'  "re- 
turning every  year,''  "year  by  year.''  The  use  of  the  word 
indicates  a  mutual  stipulation  for  an  indefinite  extension  of 
credit,  and  annual  payment  of  interest  during  the  extension. 
Sharpe  v.  Lee,  14  8.  C.  341,  and  the  authorities  there  cited. 

Besides,  in  this  case,  the  note  and  mortgage  to  secure  it  were 
executed  at  the  same  time,  and  the  mortgage,  a  solemn  deed  of 
the  defendant,  described  the  note  as  bearing  interest  at  twelve 
and  a-half  per  cent,  per  annum  from  January  1st,  1872,  "till 
paid."  Mr.  Jones,  in  his  work  on  mortgages,  says:  "The  note 
and  mortgage,  when  made  at  the  same  time,  and  in  relation  to 
the  same  subject,  are  a  part  of  one  transaction,  and  constitute  one 
contract,  and  must  be  construed  together  as  if  they  were  parts  of 
one  instrument.    They  explain  each  other  so  far  as  the  indebted- 
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ness  is  concerned.  The  mortgage  usually  describes  the  note, 
stating  the  date,  amount,  the  makers  of  it,  and  the  time  when 
it  is  payable.  Such  description  serves  to  identify  the  note.  The 
mortgage  may  describe  the  debt  as  well,  and  thus  may  qualify 
the  terms  of  the  note.  For  instance,  where  a  note  was  given, 
payable  in  five  years  from  date,  with  interest  at  ten  per  cent., 
and,  at  the  same  time,  a  mortgage  was  given  to  secure  the 
payment  of  the  note,  in  which  it  was  stipulated  that  the  interest 
should  be  payable  annuaUy,  the  agreement  was  held  to  be  that 
interest  at  ten  per  cent,  was  payable  annually,  and  that  fore- 
closure might  be  had  for  the  non-payment  of  the  interest."  1 
Jones  Mori.  §  71. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed  and  the  appeal  dismissed. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1093. 
WALKER  &  TRENHOLM  v.  KEE. 

1.  A  promissory  note  payable  to  a  partnership  firm,  A.  &  B.,  was  endorsed 
by  A.  before  maturity  in  the  name  of  A.  &  B.  to  another  firm,  A.,  B.  &  C, 
and  at  the  same  time  it  was  endorsed  by  A.  in  the  firm  name  of  A.,  B.  & 
C.  to  D.  D.  knew  to  whom  the  note  originally  belonged,  and  saw  the  en- 
dorsements made.  At  the  time,  A.  <&  B.  were  indebted  to  A.,  B.  &  C,  and 
B.  afterwards  said  to  D.  that  the  note  was  a  good  collateral  JBcW,  that 
there  was  no  fraud  in  the  transfers,  and  that  D.  was  entitled  to  the  note. 

2.  Where  a  vendee  of  land  receives  only  a  bond  for  titles,  and,  at  the  same 
time,  executes  his  promissory  notes  for  the  purchase-money,  the  transac- 
tion constitutes  an  executory  contract  for  the  sale  of  land,  which,  in  iavor 
of  endorsees  of  the  notes  for  value  before  due,  who  had  knowledge  of  the 
contract,  may  be  specifically  enforced  in  equity,  by  directing  payment  of 
the  notes,  or,  on  failure,  a  sale  of  the  land,  and  an  application  of  the  pro- 
ceeds to  such  indebtedness. 

3.  The  vendee  having  failed  to  comply  with  his  contract,  executed  an  obliga- 
tion to  pay  rent  to  the  vendors'  aasignees,  who  claimed  under  an  assignment 
made  by  the  vendors  subsequent  to  the  transfers  of  the  notes,  and  this  obli- 
gation was  deposited  by  such  assignees  with  the  clerk  to  await  the  judgment 
of  the  court.    Heidy  that  the  endorsees  were  entitled  to  this  rent  obligation. 
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Before  Hudson,  J.,  Lancaster,  October,  1880. 

These  were  actions  by  Walker  &  Trenholm  against  A.  M. 
Kee  and  R.  M.  Miller  and  T.  G.  Cureton,  assignees  of  Stevens 
&  Cureton,  and  of  Cureton,  Ardrey  &  Co. ;  and  by  The  Mer- 
chants' and  Farmers'  National  Bank,  of  Charlotte,  N.  C,  against 
the  same  defendants.  The  two  actions  were  commenced  in  1879 
and  were  afterwards  consolidated  and  heard  together. 

The  object  of  the  action,  the  contract  of  Kee,  and  other  mat- 
ters are  stated  in  the  opinion.  From  the  testimony  it  appears 
that  Walker  &  Trenholm  received  the  notes  assigned  to  them  in 
consideration  of  moneys  advanced  by  them  to  Cureton,  Ardrey 
&  Co.,  and  in  ignorance  of  the  consideration  on  which  the  en- 
dorsement of  Stevens  &  Cureton  was  based.  This  endorsement 
was  made  by  Cureton.  They  had  knowledge  of  the  contract 
with  Kee  which  secured  these  notes,  and  relied  upon  it  as  secur- 
ity for  the  repayment  of  their  advances. 

The  Charlotte  Bank  took  the  Kee  note  as  collateral  for  notes 
then  due  them,  and  retained  it  by  agreement  to  secure  the  pay- 
ment of  renewals  of  the  bank  notes.  It  was  represented  to  them 
by  Cureton  at  the  time  of  its  deposit  that  this  Kee  note  was 
secured  by  the  land  for  which  it  was,  in  part,  given.  The  cash- 
ier of  the  bank  saw  Cureton  endorse  this  note  with  the  firm  name 
of  Stevens  &  Cureton,  and  at  the  same  time  with  the  firm  name 
of  Cureton,  Ardrey  &  Co.  The  business  of  the  two  firms  with 
the  bank  was  done  almost  entirely  by  Cureton.  The  Massey 
note  was  as  follows : 

"  $1,200.00.  Fort  Mills,  S.  C,  Jan'y  4th,  1878. 

"  Sixty  days  after  date  we  promise  to  pay  to  the  order  of  B. 
H.  Massey,  twelve  hundred  dollars,  negotiable  and  payable  at 
Merchants'  and  Farmers'  National  Bank,  Charlotte,  N.  C,  with 
interest  after  maturity  at  eight  per  cent,  per  annum,  value  re- 
ceived. 

(Signed)  "  Cureton,  Ardrey  &  Co. 

(Endorsed)    "  B.  H.  Massey." 

This  note  was  discounted  by  the  Charlotte  bank,  having  never 
before  been  in  circulation.     In  North  Carolina,  interest  at  eight 
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per  cent,  by  contract  is  not  usurious.  The  president  of  the  bank 
testified  that  the  bank  would  not  have  received  the  notes  but  for 
the  collaterals,  and  only  valued  the  collaterals  on  Kee  because 
of  the  supposed  lien  on  the  land ;  that  "  Stevens  afterwards  also 
explained  the  matters  to  us.  *  *  *  I  am  not  sure  that 
Stevens  specially  referred  to  the  bond  for  titles,  but  certainly 
spoke  to  us  of  the  Kee  notes  as  good  collaterals.  Don't  remem- 
ber that  he  ever  until  lately  told  me  that  he  was  not  aware  that 
we  had  the  Kee  note." 

J.  H.  W.  Stevens  testified— 

The  notes  of  Mr.  Kee  belonged  to  Stevens  &  Cureton.  Mr. 
Cureton  endorsed  them  over  to  Cureton,  Ardrey  &  Co. ;  but  they 
were  never  the  property  of  that  firm.  I  was  the  managing  part- 
ner of  Stevens  &  Cureton.  Cureton  did  much  of  the  bank 
business,  as  he  lived  near  the  bank  in  Charlotte.  After  Cureton 
went  to  Fort  Mills,  I  drew  all  the  checks.  Just  before  our  firm 
made  an  assignment,  I  was,  for  the  first  time,  made  aware  that 
the  bank  had  the  collaterals.  I  complained  of  Cureton  for  mak- 
ing the  transfer.  I  turned  the  papers  over  to  Cureton  to  allow 
him  to  raise  money  of  Walker  &  Trenholm  for  Stevens  &  Cure- 
ton — T.  J.  Cureton  was  my  partner,  and  often  raised  money  for 
the  firm.  The  note  of  A.  M.  Kee  was  never  before  pledged  to 
raise  money.  Cureton  had  no  instruction  at  all  from  me.  I 
was  dissatisfied  as  soon  as  I  found  out  that  he  had  transferred 
the  notes  to  the  bank  of  Charlotte  for  Cureton,  Ardrey  &  Co. 

T.  J.  Cureton  testified — 

I  am  a  member  of  Stevens  &  Cureton  and  of  Cureton,  Ardrey 
&  Co.  The  latter  firm  is  largely  indebted  to  the  bank  in  Char- 
lotte by  the  two  notes  in  question.  I  pledged  the  note  of  A.  M. 
Kee  and  the  land  contract  upon  which  the  note  is  based  as  col- 
lateral for  the  two  $1,200.  Stevens  knew  of  the  pledge  only  a 
short  time  before  the  assignment.  At  the  time  of  the  pledge 
the  books  of  Stevens  &  Cureton  show  that  Stevens  &  Cureton 
were  largely  indebted  to  Cureton,  Ardrey  &  Co.  I  owned  half 
interest  in  Stevens  &  Cureton,  and  one-third  interest  in  Cureton, 
Ardrey  &  Co.  I  generally  had  to  raise  money  from  the  bank. 
I  did  all  the  bank  business,  and  would  at  no  time  have  hesitated 
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to  use  collaterals  of  either  firm.  I  never  tried  to  conoeal  this 
transaction  with  the  bank.     Stevens  often  visited  me. 

Cross-examined — 

I  had  many  book-keepers.  Sometimes  kept  books  myself, 
Stevens  had  full  opportunity  to  examine  our  books.  He  man- 
aged at  Lancaster,  and  I  at  Fort  Mills.  The  land  sold  to  Kee 
was  a  good  part  of  the  assets  of  Stevens  &  Cureton,  as  it  turned 
out.  The  bank  of  course  knew  when  I  endorsed  and  turned 
over  the  Kee  note,  that  it  was  the  property  of  Stevens  &  Cure- 
ton. 

Re-direct  examination — 

The  Kee  notes  belonged  to  Stevens  &  Cureton,  and  were  by 
me  transferred  by  endorsement  to  Walker  &  Trenholm  and  the 
bank^  and  before  maturity. 

The  Circuit  decree,  after  a  statement  of  facts,  was  as  follows : 

In  January,  1879,  Walker  &  Trenholm  brought  suit  against 
A.  M.  Kee,  on  the  notes  transferred  to  them,  and  recovered 
judgment.  To  this  action  the  aforesaid  assignees  were  co- 
defendants  with  Kee,  and  vigorously  assailed  the  validity  of  the 
transfer  of  the  notes  upon  the  ground  that  T.  J.  Cureton  n^o- 
tiated  the  notes  without  authority  from  J.  H.  W.  Stevens,  and 
in  fraud  of  the  rights  and  interest  of  the  firm  of  Stevens  & 
Cureton,  The  defense  failed,  and  upon  appeal  to  the  Supreme 
Court  the  judgment  below  was  affirmed. 

To  the  present  suit,  so  far  as  the  transfer  to  the  bank  is  con- 
cerned, the  same  defense  is  interposed,  and  upon  a  similar  state 
of  facts. 

It  is  scarcely  necessary  to  say  that  the  judgment  of  the 
Supreme  Court  so  recently  rendered  as  above  stated,  is  decisive 
of  this  issue  as  to  the  title  of  the  bank  to  the  note  aforesaid. 
We  are  thus  brought  to  the  consideration  of  the  present  case. 

A.  M.  Kee,  it  is  said,  is  insolvent,  and  neither  Walker  &  Tren- 
holm have  been  able  to  collect  of  him  their  judgment  on  the 
notes  aforesaid,  nor  can  the  aforesaid  bank  collect  the  notes 
owned  by  it.  Of  Kee^s  insolvency,  there  is  no  question.  Hence 
both  parties  have  united  in  this  action,  the  object  of  which  is  to 
subject  the  land  purchased  of  Stevens  &  Cureton,  by  Kee,  to 
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the  payment  of  the  notes  given  for  the  purchase-money.  The 
title  to  this  land  never  passed  from  Stevens  &  Cureton  mitil 
the  assignment  to  Miller  and  Cureton,  February  18th,  1878, 
and  then  the  transfer  was  made  subject  to  the  eontrcust  of  A.  M. 
Keey  who  makes  no  defense  to  this  action,  but  who,  if  able  to 
pay,  only  desires  to  know  to  whom  he  can  rightfully  make  pay- 
ment. The  assignees  claim  said  land,  and  deny  plaintiff's  right 
in  any  manner  to  subject  it  to  the  payment  of  the  judgments 
and  notes  which  they  hold  against  Kee;  and  it  is  here  that  the 
real  issue  of  the  caiise  arises.  I  am  clearly  of  opinion  that  the 
plaintiffs  are  entitled  to  the  relief  demanded.  Neither  Stevens 
&  Cureton,  nor  their  assignees,  have  any  interest  in  this  land 
sold  to  Kee,  except  that  the  fee  is  in  the  assignees,  subject  to  the 
contract  with  Kee.  By  the  sale  of  the  notes,  every  dollar  of  the 
money  due  for  the  land  has  been  realized  by  the  vendors.  To 
the  holders  of  the  notes,  Kee  is  alone  responsible,  and  upon  pay- 
meat  to  them  of  these  notes,  could  sue  out  titles  from  Stevens  & 
Cureton  (or  rather  their  assignees),  and  no  resistance  could  be 
raised  to  his  demand  for  titles  upon  paying  the  notes.  When 
the  notes  were  traded,  they  were  accompanied  by  copies  of  the 
contract  with  Kee,  which  was  represented  as  a  security 
strengthening  the  notes;  and,  although  there  was  no  written 
assignment  of  this  contract  to  Walker  &  Trenholm,  nor  to  the 
bank,  yet  the  notes  were  represented  as  resting  upon  it  as 
security,  and  were  bought  on  the  faith  of  this  supposed  security. 
The  purchasers  are  accordingly,  as  against  Kee,  entitled  to  all 
the  remedies  for  enforcing  payment  of  the  notes  which  Stevens 
&  Cureton  possessed.  They  had  a  right,  on  Kee's  default,  to 
have  the  land  sold  and  proceeds  applied  to  the  payment  of  their 
notes,  and  to  this  remedy  these  vendees,  the  plaintiffs,  are  equally 
entitled,  just  as  clearly  as  would  be  the  purchaser  of  a  note 
secured  by  a  mortgage  entitled  to  the  foreclosure  of  the  mort- 
gage. The  sale  of  a  note  carries  with  it  all  the  liens,  legal  or 
equitable,  given  to  secure  it. 

We  deem  it  unnecessary  to  cite  many  of  the  numerous  authori- 
ties bearing  on  this  issue  in  support  of  the  view.  In  1  Jones 
on  Mortgages^  §  235  et  sequential  is  to  be  found  a  full  and 
clear  exposition  of  this  doctrine.      The  author  says:     ''An 
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assignee  of  a  note  or  bond^  given  for  purchase-money  by  one 
who  has  taken  a  contract  of  sale,  or  who  has  taken  a  convey- 
ance in  which  a  lien  on  the  land  is  expressly  reserved,  like  the 
assignee  of  a  note  secured  by  mortgage,  is  entitled  to  the  benefit 
of  the  security,  and  may  enforce  specific  performance  of  the 
contract  of  sale,  or  may  enforce  the  lien  reserved/*  The  lien  is 
regarded  as  incident  to  the  debt.  The  discussion  is  full  and 
very  forcible,  and  further  extracts  are  unnecessary.  I  refer  to 
this  book  for  further  information.  The  plaintifls  are  entitled  to 
demand  of  Kee  a  specific  performance  of  his  contract  by  a 
given  day,  and  on  his  failure  to  comply,  they  are  entitled  to 
have  the  land  sold  by  order  of  this  court,  and  titles  made  to  the 
purchaser  so  as  to  bar  and  foreclose  the  said  Kee,  Stevens  & 
Cureton,  and  all  persons  claiming  under  them,  of  all  right  to  re- 
demption. In  the  application  of  proceeds  of  sale,  Walker  & 
Trenholm,  being  the  oldest  assignees,  are  entitled  to  be  first  paid, 
and  then  the  Merchants'  and  Farmers'  Bank,  and  it  is  so  ad- 
judged. Let  the  plaintiffs  prepare  the  necessary  order  to  carry 
this  decree  into  effect — an  order  in  the  nature  of  a  judgment  of 
foreclosure  and  sale. 

It  was  brought  to  the  attention  of  the  Circuit  judge,  that  the 
clerk  held  an  obligation  of  Kee  for  rent,  described  in  the  fol- 
lowing receipt: 

Received  of  R.  M,  Miller  and  T.  G.  Cureton,  a  lien  in  their 
favor  as  assignees,  signed  by  A.  M.  Kee,  and  two  hundred 
dollars  in  cash;  said  lien  being  for  $650,  which  lien  and  money 
is  in  controversy  in  the  above  action,  and  to  be  by  me  turned 
over  to  the  parties  who  may  be  entitled  by  the  judgment  of  the 
court  The  depositing  of  said  money  is  in  no  way  to  prejudice 
the  rights  of  any  of  the  parties,  but  is  made  only  to  prevent 
Utipition,  trouble  and  expense,  in  an  effort  now  being  made  to 
bind  said  Miller  and  Cureton  to  security  for  rent  of  the  place 
on  which  A.  M.  Kee  now  resides,  and  is  one  of  the  objects  of 
L  suit  D,  A.  Williams, 

July  16th,  1880.  Clerk  C.  C.  P. 


Digitized  by 


Google 


82  Walker  &  Trenholm  v.  Kee. 

Argument  for  Appellants. 

Thereupon  the  following  order  was  passed: 

It  is  further  ordered,  that  D.  A.  Williams,  as  clerk  of  this 
court,  do  proceed  to  enforce  the  collection  of  the  rent  due  on 
the  rental  obligation  or  lien  represented  to  have  been  placed  in 
his  hands  by  the  said  assignees  of  Stevens  &  Cureton,  to  secure 
rent  for  the  same  lands  for  the  present  year,  the  same  having 
been  deposited  with  said  clerk  as  security — a  security  to  said 
plaintiffs  in  case  they  finally  succeed,  in  this  action,  and  that  said 
clerk  do  hold  the  proceeds  of  rent  until  the  further  order  of  this 
court. 

There  was  still  another  order  directing  details  of  sale,  execu- 
tion of  papers,  application  of  proceeds  and  that  all  the  parties  to 
this  action  be  barred  of  any  further  right,  title,  &c.,  to  the  Kee 
land. 

The  exceptions  are  copied  in  the  opinion. 

Messrs.  Wylie  &  Hough,  for  appellants. 

The  question  of  title  to  the  notes  held  by  Walker  &  Tren- 
holm has  been  settled  by  the  case  in  14  &  C.  142.  But  the 
bank  had  knowledge  of  the  misappropriation  of  the  assets  of 
Stevens  &  Cureton  for  the  purposes  of  Cureton,  Ardrey  &  Co. ; 
the  bank  is  therefore  guilty  of  collusion,  and  has  no  title  to  the 
note.     3  Kent  41 ;  4  Johns.  251 ;  8  Ves.  542;  Story  Part.  §  133. 

The  only  evidence  of  indebtedness  by  Stevens  &  Cureton  to 
Cureton,  Ardrey  &  Co.  is  the  testimony  of  Cureton  in  reply. 
It  is  not  alleged  in  the  pleadings,  the  notes  were  included  in  the 
general  assignment,  the  assignees  say  nothing  of  any  such  indebt- 
edness, and  Stevens  had  no  knowledge  of  the  endorsement  of  the 
notes  for  such  purpose. 

The  title  to  the  notes  gives  no  lien  on  the  land.  There  was 
no  deposit  of  the  contract — only  an  exhibit  of  a  copy.  Story 
Eq.  Jur.  §  1020.  Stevens  &  Cureton  had  no  lien;  they  had 
title,  and  this  they  never  transferred.  There  is  no  vendor's 
lien  in  this  State.  2  Des.  509.  The  delivery  of  the  notes  would 
not  pass  the  legal  title,  and  the  equitable  title  was  in  Kee.  A 
partner  has  no  right  to  assign  real  estate  or  a  mortgage  to 
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pay  a  creditor  of  the  partnership.  Story  Part.  §§  92,  94,  101, 
Walker  &  Trenholm  have  paid  less  than  the  amount  of  the  Kee 
notes ;  how  then  can  they  enforce  a  conveyance  ?  The  question 
of  usury  will  not  be  discussed.  The  assignees  are  certainly  enti- 
tled to  the  rents  until  sale  of  the  land.  This  whole  doctrine  of 
equitable  mortgages  has  been  regarded  by  some  English  judges 
as  in  violation  of  the  statute  of  frauds. 

Messrs.  Allison  &  Conrwrs,  contra. 

October  1st,  1881.  ^  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  The  firm  of  "Stevens  &  Cureton^"  con- 
sisting of  J.  H.  W.  Stevens  and  Thomas  J.  Cureton,  were  in 
business  at  Lancaster  Court  House,  and  that  of  "Cureton, 
Ardrey  &  Co.,"  consisting  of  the  same  partners  and  one  J.  W. 
Ardrey,  at  Fort  Mills,  York  county. 

On  December  18th,  1876,  Stevens  &  Cureton,  being  the 
owners  of  several  tracts  of  land,  contracted  to  sell  the  same  to 
A.  M.  Kee  for  the  sum  of  $9,025.  The  contract  was  in  writ- 
ing, signed  by  all  the  parties,  and,  among  other  things,  contained 
this  provision :  "  For  the  payment  of  the  purchase-money  the 
party  of  the  second  part  is  to  execute  to  the  parties  of  the  first 
part,  at  this  signing,  a  warranted  right  and  title  to  the  house 
and  lot  in  Fort  Mills,  S.  C,  known  as  the  '  Kee  house,'  upon 
which  the  said  Kee  now  resides,  valued  at  fifteen  hundred  dol- 
lars in  this  trade,  and  four  promissory  notes  of  thig  date  [describ- 
ing them  in  amounts,  and  payable  in  1877-78  and  '79].  Now, 
should  the  party  of  the  second  part  pay,  or  cause  to  be  paid,  all 
the  said  notes,  &c.,  at  maturity,  then,  when  the  last  note  is  paid, 
the  parties  of  the  first  part  bind  themselves  to  make  to  )iie 
party  of  the  second  part  a  warranted  deed  of  right  and  title  to 
the  lands  above  described ;  but,  should  the  party  of  the  second 
part  fail  to  pay,  or  cause  to  be  paid,  either  or  any  of  the  above 
described  notes,  as  they  shall  mature,  then  this  contract  becomes 
null  and  void  and  of  none  effect,  and  the  parties  of  the  first  part 
shall  have  the  right  to  peaceable  possession  to  said  above 
described  lands,  with  a  forfeiture  on  the  part  of  the  party  of  the 
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second  part  of  all  payments^  <&c.^  which  may  have  been  made 
previously,  Ac."  Four  notes  were  executed  in  accordance  with 
the  agreement.  The  "  Kee  house  "  was  conveyed  and  Kee  went 
into  possession  of  the  lands  sold. 

During  the  year  1877,  T.  J.  Cureton  endorsed  the  second  and 
third  of  the  notes  to  Cureton,  Ardrey  &  Co.,  and  they  trans- 
ferred them  for  value  to  Walker  tfe  Trenholm,  of  Charleston. 
Prior  to  February  18th,  1878,  the  said  T.  J.  Cureton  also 
endorsed  the  fourth  and  last  note  to  the  firm  of  Cureton,  Ardrey 
<fe  Co.,  and  they,  being  indebted  to  the  Merchants'  and  Farmers' 
National  Bank  of  Charlotte,  N.  C,  to  an  amount  exceeding 
$2,400,  transferred  and  delivered  to  said  bank  the  aforesaid  last 
note  for  $2,325,  collateral  security  for  their  debt.  These  trans- 
fers respectively  were  made  before  the  notes  fell  due.  T.  J. 
Cureton  was  the  actor  in  both  transactions,  and  made  the  trans- 
fers first  by  Stevens  &  Cureton  to  Cureton,  Ardrey  &  Co.,  and 
then  by  Cureton,  Ardrey  &  Co.  to  the  parties. 

On  February  18th,  1878,  each  firm  made  an  assignment  for 
the  benefit  of  creditors  to  the  same  assignees — R.  M.  Miller  and 
T.  G.  Cureton.  In  the  assignment  of  Stevens  &  Cureton  was 
included  the  lands  which  had  been  sold  as  aforesaid,  "  subject  to 
a  contract  of  sale  to  A.  M.  Kee.'' 

In  January,  1879,  Walker  &  Trenholm  sued  A.  M.  Kee  on 
the  note  transferred  to  them  and  recovered  judgment.  To  that 
action  the  aforesaid  assignees  were  parties,  and  denied  the  title 
of  plaintiflfe  to  the  notes  on  the  ground  that  T.  J.  Cureton 
negotiated  the  notes  without  authority  from  Stevens,  and  in 
fraud  of  the  rights  of  Stevens  &  Cureton.  The  defense  failed, 
and,  upon  appeal  to  the  Supreme  Court,  the  judgment  below 
was  affirmed. 

,A.  M.  Kee  being  insolvent,  W^Jker  &  Trenholm  holding 
their  note  with  judgment  on  it,  and  the  bank  holding  the  note 
transferred  to  them,  have  united  and  instituted  this  action  to 
compel  specific  performance  of  the  land  agreement,  and,  as  inci- 
dental thereto,  to  sell  the  land  in  payment  of  their  debts.  Judge 
Hudson  heard  the  case  and  decreed  for  the  plainti£&,  and  ordered 
the  land  sold. 

It  seems  that  Kee,  the  purchaser,  upon  failure  to  comply  with 
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the  terms  of  sale,  acknowledged  his  liability  to  pay  rent,  and 
gave  an  obligation  to  pay  it,  which,  under  some  agreement,  had 
been  deposited  with  the  clerk  of  the  court,  "  to  be  turned  over 
to  the  parties  who  may  be  entitled  by  the  judgment  of  the 
court/'  In  a  supplemental  order  Judge  Hudson  directed  the 
clerk  to  collect  this  obligatioB  and  hold  the  proceeds  subject  to 
the  future  order  of  the  court.  From  these  orders  the  defend- 
ants appeal  to  this  court  on  the  following  exceptions : 

1.  "Because  his  Honor  erred  in  finding  as  fact  that  T.  J. 
Cureton  endorsed  the  fourth  and  last  note  to  Cureton,  Ardrey 
&  Co.,  being  a  note  made  by  A.  M.  Kee  to  Stevens  &  Cureton 
for  $2,325,  when  the  evidence  established  the  fact  that  it  never 
was  endorsed  to  them  and  never  belonged  to  them. 

2.  "  Because  the  evidence  established  the  fact,  and  his  Honor 
should  have  so  found,  that  the  said  note  was  in  the  hands  of  T. 
J.  Cureton  for  the  purpose  of  raising  money  for  Stevens  & 
Cureton,  and  that  T.  J.  Cureton,  without  the  knowledge  and 
consent  of  J.  H.  W.  Stevens,  transferred  the  said  note  to  Mer- 
diants'  and  Farmers'  National  Bank,  one  of  the  plaintiffs,  for 
the  debt  of  Cureton,  Ardrey  &  Co.,  and  that  said  bank  knew 
the  note  belonged  to  Stevens  &  Cureton,  and,  at  the  time  of 
said  transfer,  the  said  T.  J.  Cureton,  in  presence  of  J.  R.  Hol- 
land, cashier  of  the  bank,  endorsed  the  firm  name  of  Stevens  & 
Cureton  thereon^ 

3.  "  Because  the  transfer  and  endorsement  of  the  said  note  of 
|2,325  by  T.  J.  Cureton,  under  the  facts  and  circumstances, 
was  a  fraud  on  J.  H.  W.  Stevens,  and  Stevens  &  Cureton,  and 
their  creditors,  and  said  bank,  having  knowledge  of  said  facts 
and  circumstances,  had  no  right  to  receive  the  same,  and  was 
guilty  of  fraud  in  so  doing,  and  his  Honor  should  have  so  held, 
or,  at  least,  that  the  bank  acquired  no  title  to  the  note,  but  that 
it  belonged  to  defendants  as  assignees  of  Stevens  &  Cureton. 

4.  "Because  his  Honor  erred  in  finding,  as  fact,  that  copies  of 
the  contract  for  purchase  of  the  land  by  Kee  accompanied  the 
delivery  of  the  notes  to  plaintiffs,  when,  from  the  evidence,  such 
copy  accompanied  only  the  notes  delivered  to  Walker  &  Tren- 
holtn,  and  none  accompanied  the  one  delivered  to  the  bank,  and 
because  his  Honor  failed  to  find,  when  plaintiflfe'  evidence 
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established  the  fact,  that  the  copy  so  furnished  to  Walker  & 
Trenholm  by  Cureton,  Ardrey  &  Co.,  or  T.  J.  Cureton,  was  by 
them  returned. 

5.  "Because  neither  the  plaintiffs,  Walker  &  Trenholm,  nor 
the  Merchants'  and  Farmers'  Bank,  have  any  lien,  equitable  or 
otherwise,  on  the  said  Kee  lands,  an^  his  Honor  should  have  so 
held. 

6.  "Because  there  was  no  assignment  of  said  land,  equitable 
or  otherwise,  by  Stevens  &  Cureton  to  plaintiflfe,  or  either  of 
them,  or  to  Cureton,  Ardrey  &  Co.,  or  by  them  to  plaintiflfe,  or 
any  right  or  interest  in  said  land,  or  charge  created  on  the  same 
to  pay  plaintiffs'  claims,  and  his  Honor  should  have  so  held. 

7.  "Because  Kee,  under  the  terms  of  the  contract  for  pur- 
chase, having  forfeited  all  right  to  the  land  before  this  action, 
and  having  surrendered  the  same  to  the  assignees,  his  Honor 
erred  in  holding  'that  no  resistance  could  be  raised  to  his 
demand  for  titles  upon  payment  of  the  notes,  and  that  plaintiffs 
are  entitled  to  demand  of  him  specific  performance,  and  upon 
his  failure  so  to  do,  to  have  the  land  sold  and  titles  made  to 
purchasers  so  as  to  bar  and  foreclose  said  assignees,  and  Stevens 
<&  Cureton,  and  those  claiming  under  them.' 

8.  "Because,  if  plaintiffs  stand  in  the  place  of  Kee,  they  are 
not  entitled  to  the  land,  or  to  have  it  sold  for  their  claims,  unless 
they  pay  to  these  defendants  the  balance  of  notes  in  their  hands 
over  and  above  their  claims  respectively  against  Cureton,  Ardrey 
<&  Co.,  and  his  Honor  should  have  so  held. 

9.  "Because  the  note  of  $1,200,  by  Cureton,  Ardrey  &  Co., 
to  B.  H.  Massey,  and  by  him  endorsed  to  said  bank,  partly  to 
secure  which  the  Kee  note  of  $2,325  was  deposited,  as  it  is 
alleged,  as  collateral,  bears  on  its  face  interest  at  eight  per  cent., 
and  is,  therefore,  usurious,  and  his  Honor  should  have  so  found, 
and  allowed  no  interest  or  costs  to  said  bank. 

10.  "Because  his  Honor,  by  an  order  after  the  decree,  to  wit, 
on  October  8th,  1880,  erred  in  directing  D.  A.  Williams,  clerk, 
to  take  possession  of  and  hold  the  rents  of  the  said  land,  which 
plaintiffs  are  not  entitled  to,  but  which  belong  to  these  de- 
fendants. 
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11.  "Because  the  decrees  and  orders  thereon  are  contrary  to 
the  law  and  evidence." 

The  first  four  exceptions  relate  to  a  question  of  fact,  viz., 
whether  Stevens  &  Cureton  endorsed  bona  fide  the  fourth  note 
to  Cureton,  Ardrey  &  Co.,  and  they  transferred  the  same  for 
valuable  consideration  to  the  bank.  It  is  insisted  by  the 
assignees  that  the  bank  has  no  title  to  the  note  they  hold,  for 
the  reason  that  it  was  given  to  Stevens  &  Cureton,  and  could 
not  be  assigned  by  one  of  the  firm  to  secure  a  debt  due  by  him- 
self or  another  person  or  firm ;  that  T.  J.  Cureton  could  not 
assign  a  note  of  Stevens  &  Cureton  to  secure  a  debt  due  by 
Cureton,  Ardrey  &  Co.  It  has  been  already  decided  that  the 
plaintifls,  Walker  &  Trenholm,  have  title  to  the  notes  assigned 
to  them,  and  judgment  has  been  rendered  upon  them  in  their 
favor  against  Kee.  See  opinion  in  former  case  of  Walker  & 
Trenholm  v.  Kee,  14  aS.  C.  142.  The  same  question  substantially, 
which  was  then  decided,  is  now  renewed  as  to  the  note  trans- 
ferred to  the  bank.  The  steps  taken  in  the  assignment  to  the 
bank  were  identical  with  those  which  were  taken  in  the  assign- 
ment to  Walker  &  Trenholm.  We  do  not  see  any  particular  in 
which  the  testimony  in  one  case  differs  essentially  from  that  in 
the  other.  In  both,  T.  J.  Cureton,  for  the  firm  of  Stevens  & 
Cureton,  first  assigned  to  Cureton,  Ardrey  &  Co.,  and  then  in 
their  name  assigned  as  collateral  security  for  debts  of  Cureton, 
Ardrey  &  Co.  T.  J.  Cureton  was  a  partner  of  both  firms,  and, 
as  such,  was  the  agent  of  each  as  to  all  transactions  within  the 
scope  of  its  business.  Stevens  &  Cureton  were  indebted  to 
Cureton,  Ardrey  &  Co.,  and  it  was  within  the  authority  of 
either  of  the  partners  of  the  firm  of  Stevens  &  Cureton  to  assign 
a  note  belonging  to  them  to  secure  that  debt.  So  Cureton, 
Ardrey  &  Co.  were  indebted  to  the  bank,  and  it  was  within  the 
scope*  of  T.  J.  Cureton^s  agency,  as  partner  of  that  firm,  to 
transfer  a  note  belonging  to  it  as  collateral  security  for  that 
debt,  whether  such  note  was  originally  given  to  them,  or  they 
had  acquired  it  by  assignment.  Cureton  cannot,  and  does  not, 
object  to  the  transfer,  and  it  seems,  from  the  testimony,  that 
Stevens,  the  other  partner,  some  time  after  the  transfer,  con- 
firmed it,  or  at  least  informed  the  president  of  the  bank  that 
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'*the  Kee  note  was  a  good  collateral/'  The  bank  certainly  has 
possession  of  the  note,  and  we  concur  with  the  Circuit  judge 
that  there  was  no  proof  of  fraud  in  the  tranfers  by  which  it 
reached  the  plaintiff,  and  that  they  have  title  to  the  same. 

The  other  exceptions  make  a  question  of  law,  vCt  is  insisted 
that  even  if  the  transfer  of  the  notes  to  the  plaintiflfe  respectively 
were  valid,  and  gave  them  the  legal  title  thereto,  that  the  trans- 
fer alone  did  not  operate  as  an  assignment  of  the  land  or  any 
charge  upon  it,  the  legal  title  to  which  is  still  in  the  defendants 
as  assignees  of  Stevens  &  Cureton,  and,  consequently,  the  plain- 
tiffs are*  not  entitled  to  have  it  sold  towards  payment  of  the 
notes. 

It  is  true  that  Kee  executed  no  mortgage  to  secure  the  pur- 
chase-money of  the  land.  It  is  also  true  that,  according  to  our 
decided  cases,  we  have  not,  in  this  State,  what  is  known  techni- 
cally as  "  the  vendor's  lien,"  as  declared  and  enforced  in  the 
English  Chancery — that  is,  a  lien  upon  land  sold  to  secure  the 
pvrehase-money,  whether  the  vendor  has,  or  has  not,  executed  titles 
to  the  vendee.  But  as  to  all  executory  contracts  for  the  sale  of 
land  in  which  the  title-deed  is  not  executed,  but  the  vendor  gives 
a  bond  for  titles,  we  have  what  is  equivalent  to  the  vendor's  lien 
in  the  well-recc^nized  equity  doctrine  of  specific  performance  of 
contracts  for  the  sale  of  land.  In  reference  to  the  doctrine  of 
specific  performance,  equity  makes  a  diflference  in  contracts  con- 
cerning land  and  those  about  personalty.  As  to  the  latter^ 
specific  performance  will  not  generally  be  decreed,  for  the  reason 
that  no  particular  or  peculiar  value  is  attached  to  any  one  thing 
over  another  of  the  same  kind,  and  compensation  in  damages 
given  by  a  law  court  will  meet  the  full  merits  as  well  as  the  full 
object  of  the  complaint.  "  But  in  contracts  respecting  a  specific 
messuage  or  parcel  of  land,  the  same  considerations  do  not 
ordinarily  apply.  The  locality,  character,  vicinage,  soil,  case- 
ments or  accommodations  of  the  land  generally,  may  give  it  a 
peculiar  and  special  value  in  the  eyes  of  a  purchaser,  *  * 
and,  therefore,  compensation  in  damages  would  not  be  adequate 
relief,"  Ac.     Story  Eq.  §  146. 

After  some  controversy  upon  the  subject,  this  principle  is  well 
established  in  this  State  as  applying  both  to  the  vendor  and 
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vendee  of  lands.  The  leading  case  upon  the  subject  is  that  of 
Oregorie  v.  BvloWy  reported  in  Richardson^a  Equity  OaaeSy  235, 
which,  overruling  the  case  of  Bacon  v.  Roche,  previously 
decided,  held  that  "  a  vendor  mky  sustain  a  bill  against  a  vendee 
for  the  specific  performance  of  a  contract  for  the  sale  of  the 
land."  In  that  case  Judge  O'Neall  laid  down  the  principle 
which  has  ever  since  been  followed.  He  said :  "  It  is  conceded 
that  the  vendee  may  come  into  equity  to  compel  the  vendor  to 
perform  by  executing  titles,  and  that  upon  this  bill  the  court 
will  decree  him  to  pay  or  secure  the  money,  according  to  his  con- 
tract, befwe  they  decree  the  execution  of  titles.  If  the  court 
has  the  power  to  relieve  one  of  the  parties  in  the  same  contract, 
must  it  not,  of  necessity,  possess  the  same  power  as  to  the  other  ? 
Contracts  for  the  sale  of  land  in  equity  are  regarded  as  depend- 
ent ;  the  vendor  cannot  be  compelled  to  part  with  his  land  until 
the  vendee  pays  or  secures  to  be  paid  the  purchase-money,  and 
the  vendee  cannot  be  compelled  to  pay  until  he  receives  a  good 
and  sufficient  title  in  law,"  &c. 

Although  we  do  not  recognize  what  is  known  as  "  the  vendor's 
lien,"  we  r^ard  the  doctrine  of  specific  performance  as  to 
exeeuiory  contracts  for  land  as  settled  beyond  controversy  in  this 
State.  The  contract  in  this  case  was  executory ,  and  the  vendors, 
Stevens  &  Cureton,  had  the  right  to  require  specific  perform- 
ance, and  the  only  question  is  whether  the  assignees  of  the  notes 
have  the  same  right. 

Some  confusion  seems  to  have  arisen  from  regarding  the  notes 
as  nothing  more  than  promissory  notes,  pure  and  simple.  The 
fact  is,  they  sprung  out  of  the  agreement  for  the  sale  of  the 
land  and  are  only  a  part  of  it.  They  were  executed  at  the  same 
time  with  the  agreement,  and  have  on  their  face  the  statement 
that  they  were  given  "  in  part  payment  for  a  tract  of  land,"  &c. 
They  must  be  considered  in  connection  with  the  agreement,  and, 
thus  considered,  the  papers  constitute,  both  in  form  and  sub- 
stance, an  executory  contract  for  the  sale  of  land.  The  transfer 
of  these  notes,  accompanied  with  the  agreement  or  with  knowl- 
edge of  its  existence  and  contents,  carried  to  those  who  acquired 
title  to  them  all  the  rights  which  attached  to  them  in  the  hands 
of  Stevens  &  Cureton.     The  transfer  was  in  fact,  as  it  was 
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intended  to  be,  not  merely  an  endorsement  of  the  paper  as  prom- 
issory notes,  but  a  sale  and  transfer  of  the  land  trade  and  all 
rights  incident  thereto.  The  plaintiffs,  before  they  accepted  the 
notes,  were  informed  of  the  nature  of  the  land  trade  and  the 
connection  of  the  notes  therewith ;  indeed,  the  notes,  upon  their 
face,  gave  such  information,  and  the  plaintiffs  have  now  the 
same  rights  which  Stevens  &  Cureton  had  originally  to  ask 
specific  performance.  1  Jmies  MorL  §  235 ;  MuUer  v.  Wad- 
lington,  5  S.  C.  346. 

Judge  Story  says :  "  It  may  also  be  stated  that,  in  general, 
where  the  specific  execution  of  a  contract  respecting  lands  will 
be  decreed  between  the  parties,  it  will  be  decreed  between  all 
persons  claiming  under  them  in  privity  of  estate,  or  of  repre- 
sentation, or  of  title,  unless  other  ccmtroUing  equities  are  inter- 
posed. If  a  person  purchases  lands  with  knowledge  of  a  prior 
contract  to  convey  them,  he  is,  as  we  have  seen,  affected  by  all  the 
equities  which  affected  the  lands  in  the  hands  of  the  vendor. 
The  lien  of  the  vendor  for  the  purchase-money  attaches  to  them, 
and  such  purchaser  may  be  compelled  either  to  pay  the  purchase- 
money,  or  to  surrender  up  the  land,  or  to  have  it  sold  for  the 
benefit  of  the  vendor.  *  *  *  On  the  other  hand,  if  the 
vendee,  under  such  a  contract,  conveys  the  same  to  a  third  person, 
the  latter,  upon  paying  the  purchase-money,  may  compel  the 
vendor,  and  any  person  claiming  under  him  in  privity,  or  as  a 
purchaser  with  notice,  to  complete  the  conti'act  and  convey  the 
title  to  him.  The  general  principle  upon  which  this  doctrine 
proceeds  is,  that  from  the  time  of  the  contract  for  the  sale  of  the 
land,  the  vendor  as  to  the  land  becomes  a  trustee  for  the  vendee, 
and  the  vendee  as  to  the  purchase-money  a  trustee  for  the 
vendor,  who  has  a  lien  upon  the  land  therefor.  And  every  sub- 
sequent purchaser  from  either,  with  notice,  becomes  subject  to 
the  same  equities  as  the  party  would  from  whom  he  purchased." 
Story  Eq.  §§  788,  789. 

We  are  not  called  upon  to  decide  whether  A.  M.  Kee,  who 
entered  upon  the  land  under  a  contract  to  purchase,  and  paid 
part  of  the  purchase-money,  would  be  liable,  in  an  action  for 
specific  performance,  to  account  for  rents  and  profits  of  the 
lands  before  judgment.     It  seems  that  under  the  provision  in 
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the  agreement  as  to  forfeiture,  or  for  some  other  reason,  the  pur- 
chaser admitted  his  liability  to  pay  rent  after  a  certain  time,  and 
gave  a  rent  obligation,  which  is  now  in  the  hands  of  the  clerk, 
*'  to  be  turned  over  to  the  parties  who  may  be  entitled  by  the 
judgment  of  the  court."  Having  determined  that  all  the  rights 
of  Stevens  &  Cureton,  quoad  the  notes,  were  transferred  to  the 
respondents  and  that  they  have  the  right  to  ask  specific  perform- 
ance of  the  agreement  as  to  the  land  for  their  payment,  it  would 
seem  to  follow  that  the  rents,  an  incident  of  the  land,  should 
go  with  it.  In  the  view  we  take,  Stevens  &  Cureton  have  been 
paid  in  full  for  the  land,  and  they  have  no  further  interest  in  it 
or  its  products.  In  the  beginning  they  got  the  "  Kee  lot,"  and, 
as  we  suppose,  the  first  note  when  it  fell  due,  and  then  they 
transferred,  in  payment  of  their  debts,  the  remaining  notes. 
True,  their  assignees  have  still  the  legal  title  to  the  land,  but 
they  hold  it  as  ti'ustees  for  the  payment  of  the  notes  still  due, 
and,  surely,  they  cannot  claim  the  rents  by  any  higher  right. 
The  notes  having  been  transferred  only  as  collateral  to  secure  - 
debts  to  the  plaintiffs,  respectively,  the  rights  of  plaintifls,  as 
herein  determined,  must,  of  course,  cease  as  soon  as  their  debts 
are  paid. 

The  question  of  usury  was  properly  abandoned. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed  and  the  appeal  dismissed,  j 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1094. 
TOWNSEND  v.  BROWN. 


1.  A  married  woman  signed,  sealed  and  delivered,  with  her  husband,  in  1872, 
a  qnit-claim  deed  to  a  tract  of  land  "  in  token  of  her  renunciation  and  re- 
lease of  all  right  of  dower  in  the  premises."  ifcW,  that  she  was  not 
thereby  barred  of  her  dower  in  this  land. 
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2.  The  purpose  of  Section  8,  of  Article  XIV.*,  of  the  Constitution  of  1868, 
was  to  protect  the  property  of  a  married  woman  from  liability  for  her 
husband's  debts,  and  to  release  it  from  his  control,  but  not  to  confer  new 
powers  by  a  change  of  her  legal  status.  This  section,  therefore,  has  no 
application  to  the  wife's  right  of  dower. 

3.  If  the  constitution  had  made  a  married  woman  fmi  juris  in  all  respects,  the 
legislature  might  still  require  her  privy  examination  as  evidence  of  her 
signature  to  a  deed. 

4.  The  power  given  to  a  married  woman  by  Section  2,  of  Chapter  C,  of  the 
General  Statutes,  to  execute  all  deeds,  <&c.,  in  the  same  manner,  &Cf  as  if 
she  were  unmarried,  relates  only  to  her  separate  property. 

6.  The  act  of  1795  (5  SiaL  256),  and  the  act  of  1870  (14  Stat.  325),  having 
been  both  re-enacted  in  the  General  Statutes,  (Chap.  LXXXIIL,  JJ  3,  4^ 
and  Chap.  C,  J  2,)  must  be  so  construed  as  to  make  each  of  them  effectual; 
and  they  have  been  so  regarded  by  the  general  assembly,  as  is  shown  by 
subsequent  legislation. 

6.  A  privy  examination  of  the  wife  is  a  condition  precedent  to  an  effectual 
renunciation  of  dower. 


Before  Fraser,  J.,  Barnwell,  September,  1879. 

The  case  is  stated  in  the  brief  as  H.  F.  Townsend  against 
Simon  Brown  and  others,  In  re  M.  M.  Duncan,  demandant^ 
against  Simon  Brown,  defendant.  The  only  point  of  the  case 
stated  in  the  brief,  or  noticed  in  the  Circuit  decree,  is  the  ques- 
tion of  Mrs.  Duncan's  right  to  dower  in  a  tract  of  land  known  as 
the  Philip  Walker  tract,  conveyed  to  Brown  by  J.  G.  W.  Duncan 
for  value  in  1870.  In  1872,  J.  Allen  Duncan  executed  a  deed 
wherein,  after  reciting  the  deed  of  J.  G.  W.  Duncan,  his  father, 
and  stating  that  it  was  made  under  the  belief  that  his  father  was 
owner  in  fee  of  the  land,  (whereas  he  was  only  entitled  to  a  life- 
estate,  with  remainder  to  J.  A.  Duncan,)  he,  in  consideration  of 
the  premises  and  five  dollars,  remised,  released  and  quit-claimed 
unto  Simon  Brown,  his  heirs  and  assigns,  this  same  tract  of  land,, 
then  in  Brown's  possession.  Mrs.  Duncan's  name  appears  only 
in  the  conclusion  which  is  stated  in  the  opinion  of  this  court. 

The  Circuit  decree  was  as  follows : 

It  seems  never  to  have  been  questioned  that  a  woman,  by  an 
ante-nuptial  contract,  could  bar  herself  of  the  right  of  dower^ 
and  the  statutes  prescribing  the  mode  of  release  by  a  married 
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woman  were  passed  merely  to  remove  a  disability  growing  out 
of  her  condition  as  a  married  woman.  The  general  power  of 
alienation  conferred  by  the  present  constitution  cannot  be  re- 
stricted to  any  one  mode  which  may  be  prescribed  by  an  act  of 
the  l^islature,  even  if  it  should  be  held  that  such  was  the 
proper  construction  of  the  act  on  the  subject  of  release  of  dower. 
If  the  words  used  were  only  an  agreement  to  release  dower,  a 
very  serious  question  might  arise  as  to  the  constitutionality  of 
the  act  which  enlarges  the  powers  of  a  married  woman  so  as  to 
make  her  a  feme  sole  in  all  matters  of  contract.  In  the  view 
which  I  take  of  the  words  used  in  the  deed  of  her  husband  by 
Mrs.  Duncan,  they  amount  to  a  confirmation  of  his  deed  by  a 
release  of  her  right  of  dower,  and  are  an  alienation  in  the 
sense  of  the  constitution,  and  she  is  thereby  barred  of  her  right 
of  dower. 

It  is,  therefore,  ordered  and  adjudged  that  Mrs.  Madeline  M. 
Duncan  is  barred  of  her  right  of  dower  in  "the  Philip  Walker 
tract,"  and  that  the  other  parties  to  the  action  have  leave  to 
apply  for  such  further  orders  as  may  be  necessary  for  the  pro- 
tection of  their  interests  in  the  progress  of  the  case  for  the 
adjustment  of  the  rights  of  parties  to  the  action. 

From  this  decree,  Mrs.  Duncan  appealed.  Her  exceptions 
are  not  stated. 

Messrs.  J.  C.  Davant  and  F.  W,  Fielding,  for  appellant. 

Mr.  John  J.  Maker,  contra. 

If  the  deed  were  ineffectual  as  a  release,  it  could  be  supported 
as  a  bargain  and  sale  under  the  statute  of  uses.  4  Kent  466 ;  6 
S.  a  479 ;  6  N.Y.  222.  But  the  words  of  the  deed,  and  the 
possession  of  Brown,  make  the  deed  operative  as  a  release. 
8hep.  Ihuch.  319;  2  £1.  Com.  324;  Jao.  Diet.  tit.  Kelease.  If 
not  under  disability  of  coverture,  the  form  is  effectual.  4  MoC. 
203.  Dower  right  is  only  a  chose,  and,  as  such,  assignable.  4 
Bieh.  517.  And  releasable.  14  Bich.  Eq.  289.  At  common 
law,  dower  was  barred  by  fine  or  recovery.    Park  Dow,  192; 
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2  Bl.  Com.  348,  355 ;  5  Cruise  Dig.,  tit.  35,  §§  7,  8,  9 ;  1  ifacq. 
Hush.  &  W.  28.  Her  separate  examination  was  required  because 
she  was  under  the  power  and  authority  of  her  husband,  not  for 
want  of  reason  and  discretion.  3  Atk.  695 ;  2  Kent  149.  The 
private  examination  in  this  State  took  the  place  of  fines.  3 
Stat.  302;  7  Stat.  196,  233;  5  Id.  256;  14  Rich.  Eq.  290. 
Under  the  law,  prior  to  1868,  this  deed  would  be  ineffectual  to 
bar  dower ;  but  not  since  the  constitution  of  that  year.  That 
statutes  in  derogation  of  common  law  are  to  be  construed 
strictly  is  a  rule  not  applicable  to  a  constitution.     Sedgw.  Stai. 

6  Const.  L.,  notes  267,  268 ;  Cooley  Const.  Lim.  60.  This  rule 
is  now  applied  with  much  discrimination,  even  in  the  construc- 
tion of  statutes,  which  are  often  remedial,  and  such  are  the 
statute^  removing  the  disabilities  of  married  women.  Sedgw.y 
note  271  )2N.&  McC.  147 ;  1  Bl.  Com.  445 ;  6  Am.  L.  Rev.  57. 
A  liberal  construction  obtained  in  Witsell  v.  Charleston,  7  S.  C. 
88.  A  literal  interpretation  would  not  remedy  the  evils  which 
resulted  in  1  Brev.  486 ;  2  N.  <&  McC.  147 ;  5  Rich.  Eq.  531 ; 
9  Rich.  Eq.  119.  The  constitutional  provision  conferred  upon 
the  woman  absolute  power  over  all  her  property,  whether 
formerly  subject  to  the  husband's  marital  rights  or  not.  The 
intention  was  to  put  married  women  on  same  footing  with  all 
other  persons  sui  juris.  Separate  property  was  not  used  in  its 
technical  sense.  She  is  now  recognized  as  able  to  think  and  act 
for  herself.  A  privy  examination  would  be  a  badge  of  former 
inferiority.  If  she  has  power  to  dispose  of  property  in  posses- 
sion, she  has  the  same  power  as  others  to  dispose  of  expectant 
and  contingent  interests,  and  even  of  an  inchoate  right  of  dower. 

7  S.  C.  88 ;  Spears  Eq.  49 ;  12  Rich.  Eq.  376 ;  2  Jarm.  181 ; 
9/iiJ.202;21/ff.l71;  lOfi^.  C.  428;  12  fi^.  C  465;  2  HiU  Ch. 
564 ;  3  Paige  440 ;  13  Pet.  107 ;  2  Scrib.  Dow.  8  ;  Park  Dow. 
237;  3  Strobh.  81.  These  authorities  show  that  the  inchoate 
right  of  dower  is  property.  But  for  the  wife's  disability,  it 
would  always  have  been  alienable  by  release,  and  this  disability 
was  for  her  own  protection  against  her  husband's  influence ;  but 
now  she  is  sui  juris. 

The  act  of  1870,  repealed  by  implication  the  act  of  1795. 
The  re-enactment  of  the  two  acts,  in  the  General  Statutes^ 
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enables  the  wife  to  relinquish  her  dower  under  the  act  of  1795, 
before  an  oflGcer,  or  to  release  it  under  the  act  of  1870  by 
formal  deed. 

October  3d,  1881.    The  opinion  of  the  court  was  delivered  by 

McIvER,  A.  J.  On  the  4th  of  October,  1872,  J.  Allen 
Duncan  made  a  quit-claim  deed  to  respondent,  Simon  Brown, 
for  a  certain  tract  of  land,  which  deed  concluded  as  follows : 
"  In  testimony  whereof,  I,  the  said  J.  Allen  Duncan,  and  my 
wife,  Madeline  M.  Duncan,  in  token  of  her  renunciation  and 
release  of  all  right  of  dower  in  the  premises,  hereunto  set  our 
hands  and  seals,  the  day  and  year  hereunto  written,  to  wit,  4th 
October,  1872."  The  deed  was  signed  and  sealed,  and  purports 
to  have  been  delivered  by  Mr.  and  Mrs.  Duncan  in  the 
presence  of  two  witnesses,  and  was  duly  proved  and  recorded. 
After  the  death  of  J.  Allen  Duncan,  his  widow,  the  said  Made- 
line M.  Duncan,  set  up  a  claim  for  dower  in  the  premises 
described  in  the  deed.  The  Circuit  judge  held  that  under  the 
provisions  of  the  constitution  of  1868,  the  execution  of  the 
deed  by  Mrs.  Duncan  was  eflfectual  to  bar  her  of  her  dower,  and 
from  his  judgment  this  appeal  has  been  taken.  So  that  the  only 
question  raised  here  is  whether  Mrs.  Duncan  is  barred  of  her 
dower  by  reason  of  having  executed  the  above-mentioned  deed. 

It  is  conceded  that  prior  to  the  adoption  of  the  present  con- 
stitution the  appellant  would  not  have  been  barred  of  her  dower, 
and  the  inquiry,  therefore,  is  whether  there  is  anything  in  the 
oonstitation  of  1868,  or  any  act  passed  in  pursuance  of  its  pro- 
\nsions,  which  will  render  the  execution  of  said  deed  effectual  to 
bar  her  of  her  dower.  The  portion  of  the  constitution  relied 
on  for  the  purpose  is  Section  8,  Article  XIV.,  which  is  in  the 
following  words :  "  The  real  and  personal  property  of  a  woman, 
held  at  the  time  of  her  marriage,  or  that  which  she  may  there- 
after acquire,  either  by  gift,  grant,  inheritance,  devise  or  other- 
wise, shall  not  be  subject  to  levy  and  sale  for  her  husband's 
debts,  but  shall  be  held  as  her  separate  property,  and  may  be 
bequeathed,  devised  or  alienated  by  her  the  same  as  if  she  were 
unmarried ;  provided,  that  no  gift  or  grant  from  the  husband  to 
the  wife  shall  be  detrimental  to  the  just  claims  of  his  creditors.'' 
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The  leading  object  of  the  section  just  quoted  appears  to  have 
been  to  relieve  the  property  of  the  wife  from  liability  for  the 
husband's  debts,  and  to  release  it  from  any  control  by  the  husband ; 
for  the  first  provision  is  to  exempt  the  wife's  property  from  levy 
and  sale  for  the  debts  of  the  husband,  and  the  second  is  to 
authorize  the  wife  to  dispose  of  her  property  without,  or  even 
against,  the  consent  of  the  husband.  The  real  purpose,  there- 
fore, does  not  appear  to  have  been  to  confer  any  new  powers 
upon  a  married  woman  by  changing  her  legal  status,  but  simply 
to  protect  her  property  from  liability  for  her  husband's  debts, 
and  to  release  it  even  from  the  partial  control  of  the  husband  by 
dispensing  with  the  necessity  which  had  previously  existed  of 
obtaining  his  assent  and  concurrence  before  her  property  could 
be  disposed  of.  These  seem  to  have  been  the  sole  purposes  of 
the  clause  in  question,  and  as  they  can  be  fully  accomplished 
without,  in  any  manner,  affecting  any  of  the  other  relations  between 
husband  and  wife  growing  out  of  marriage,  we  think  we  are 
bound  to  confine  the  operation  of  this  clause  of  the  constitution 
to  its  declared  and  manifest  objects.  If  it  be  so  confined,  then, 
it  is  obvious  that  the  clause  in  no  way  applies  to  the  wife's  right 
of  dower — a.  right  which  the  law  has  always  regarded  as  an 
object  of  watchful  solicitude  and  jealous  care — ^for  it  is  not,  and 
could  not,  in  any  way  be  made  liable  for  the  husband's  debts, 
nor  could  it  in  any  way  be  made  subject  to  the  marital  rights  of 
the  husband,  and  thus  render  necessary  his  assent  to  and  con- 
currence in  any  disposition  of  it.  We  think  it  clear,  therefore, 
that  the  above-mentioned  section  of  the  constitution  was  never 
designed  to  apply  to  the  wife's  right  of  dower,  and  that  it 
cannot  have  the  effect  of  rendering  valid,  as  a  renunciation  of 
dower,  the  deed  of  October  4th,  1872. 

But  even  if  it  should  be  conceded  that  the  object  and  effect 
of  this  clause  of  the  constitution  was  to  make  a  married  woman 
sui  juris  in  all  respects,  we  see  no  reason  why  the  legislature 
might  not  require  a  privy  examination  of  the  wife  as  evidence 
of  the  fact  that  she  had  really  signed  the  deed,  just  as  it  might 
require  the  deed  of  a  corporation  or  a  partnership  to  be 
executed  with  certain  particular  formalities,  as  the  only  conclu- 
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fiive  evidence  of  the  fact  that  such  deed  was,  in  fact,  the  deed 
of  the  corporation  or  partnership. 

It  is  contended,  however,  that  if  the  constitution  does  not 
render  the  conveyance  effectual  as  a  renunciation  of  dower,  the 
act  of  January  27th,  1870,  (14  Stat.  325,  incorporated  in  the 
Gen.  8tat.y  Chap.  (7.,  p.  482,)  does. 

Without  stopping  now  to  consider  whether  this  act,  in  so 
far  as  it  purports  to  go  beyond  the  constitution  and  confer 
upon  married  women  other  powers  than  those  specially  pro- 
vided for  in  that  instrument,  can  be  r^arded  as  constitutional — 
a  question  which  has  been  made  the  subject  of  grave  argument 
in  another  case  now  before  us* — and  without  intending  now  to 
indicate  any  opinion  upon  that  question,  but  assuming,  for  the 
present,  the  constitutionality  of  the  act,  we  will  proceed  to 
examine  the  act  with  a  view  to  ascertain  whether  it  contains  any 
provision  which  will  give  it  the  effect  contended  for.  The  par- 
ticular section  of  the  act  relied  upon  for  this  purpose  is  the 
second,  which  is  in  the  following  words :  "A  married  woman 
shall  have  power  to  bequeath,  devise  or  convey  her  separate 
property  in  the  same  manner  and  to  the  same  extent  as  if  she 
were  unmarried;  and  if,  dying  intestate,  her  property  shall 
descend  in  the  same  manner  as  the  law  provides  for  the  descent 
of  the  property  of  husbands;  and  all  deeds,  mortgages  and 
l^al  instruments  of  whatever  kind  shall  be  executed  by  her  in 
the  same  manner,  and  have  the  same  legal  force  and  effect  as  if 
she  were  unmarried.'^  These  last  words  of  the  section  by  which 
it  is  provided  that  all  deeds,  mortgages  and  legal  instruments  of 
whatever  kind  shall  be  executed  by  a  married  woman,  in  the 
same  manner  as  if  she  were  single,  it  is  contended,  dispenses  with 
the  necessity  for  the  privy  examination  required,  in  case  of  a 
renunciation  of  dower,  by  the  act  of  1795,  incorporated  in  Gen, 
&at.,  Chap.  83,  p.  429.  To  give  such  an  effect  to  these  words 
would  violate  fundamental  rules  of  construction.  It  will  be 
observed  that  the  act  of  1870,  as  originally  passed,  does  not,  in 
terms,  repeal  the  provisions  of  the  act  of  1795  in  reference  to 
the  mode  by  which  a  married  woman  could  renounce  her  dower, 

♦See  Pebter,  Bodgers  &  Co,  v.  Campbell  &  Co.,  15  S.  C,  581.— Repobter. 
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nor  does  it,  in  any  way,  refer  to  that  act,  but,  on  the  contrary, 
its  provisions  seem  to  be  confined  to  the  kind  of  property  therein 
spoken  of — ^that  is,  such  property  as  could  be  levied  on  and  sold 
for  the  debts  of  the  husband,  from  which  it  is  declared  exempted 
and  is  designated  as  the  wife's  "  separate  property."  Then,  in 
the  second  section,  provision  is  made  for  the  manner  in  which 
siuih  property — that  which  had  just  been  designated  as  the  wife's 
^^  separate  property  " — may  be  disposed  of.  Hence,  the  proper 
reading  of  this  section  would  be  that  "  all  deeds,  mortgages  and 
legal  instruments  of  whatever  kind,"  pertaining  to  the  property 
just  spoken  of,  "  shall  be  executed  in  the  same  manner  and  have 
the  same  legal  force  and  effect  as  if  she  were  unmarried." 

Again  :  after  the  passage  of  the  act  of  1870,  it,  as  well  as  the 
act  of  1795,  by  which  the  privy  examination  of  the  wife  was 
required  to  render  a  renunciation  of  dower  effectual,  was  incor- 
porated in  the  General  Statutes,  and,  therefore,  by  well-settled 
rules  of  construction,  we  must,  if  possible,  so  construe  the  pro- 
visions of  each  as  to  make  them  both  effectual,  and  this  can  be 
done  by  giving  to  the  act  of  1870  the  construction  which  we 
have  placed  upon  it,  by  which  both  acts  are  given  full  force  and 
effect  in  the  sphere  within  which  each  was  designed  to  operate. 

It  will  not  do  to  say,  as  has  been  said,  that  these  two  acts  thus 
incorporated  into  the  General  Statutes  may  be  harmonized  by 
construing  them  both  as  merely  permissive,  and  that  a  married 
woman  is  not  restricted  to  the  mode  of  relinquishment  provided 
for  in  either  of  these  acts,  but  may,  at  her  option,  adopt  either 
mode,  and  the  one  so  adopted  shall  be  effectual ;  for,  besides  the 
fact  that  such  a  construction  would  practically  emasculate  the 
act  of  1795,  and  render  its  provisions  wholly  ineffectual  and  nuga- 
tory, it  is  sufficient  to  say  that  the  provisions  of  the  act  of  1870 
are  mandatory — "  shall  be  executed  by  her  in  the  same  manner," 
&c. — and  could  not,  therefore,  be  disregarded  with  impunity. 

There  not  only  never  has  been  any  intimation  of  a  design  to 
repeal  or  annul  the  provisions  of  the  act  of  1795  in  regard  to 
the  mode  by  which  a  married  woman  could  release  her  right  of 
dower,  but  exactly  the  contrary  appears.  In  less  than  one  year 
after  the  adoption  of  the  General  Statutes,  the  legislature,  by 
the  act  of  29th  January,  1873,  (15  Stat.  324,)  repealed  those 
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sections  of  Chapter  83  of  the  Greneral  Statutes,  providing  a 
mode  by  which  a  married  woman  might  convey  any  real  estate 
in  which  she  had  an  estate  of  inheritance,  doubtless  for  the  reason 
that  the  mode  by  which  a  married  woman  could  convey  her 
real  estate  was  suflSciently  provided  for  by  the  constitution  and 
the  act  of  1 870,  but  they  left  untouched  those  sections  of  the 
same  chapter  providing  the  mode  by  which  a  married  woman 
might  release  her  inchoate  right  of  dower  in  lands  of  which  her 
husband  might  be  seized  during  coverture,  thus  plainly  showing, 
not  only  that  the  legislature  did  not  regard  the  provisions  of  the 
act  of  1795,  in  reference  to  dower,  as  affected  by  the  constitu- 
tion, but,  what  is  more  important,  exhibiting  an  unmistakable 
purpose  not  to  repeal  the  provisions  in  reference  to  dower,  and 
an  intention  that  the  provisions  of  the  act  of  1870  were  not  to 
apply  in  cases  of  renunciation  of  dower. 

We  see  nothing  in  the  constitution  or  in  the  act  of  1870  which 
can  have  the  effect  of  depriving  a  married  woman  of  the  safe- 
guard which  the  law  has,  from  time  immemorial,  thrown  around 
her  highly  favored  right  of  dower  by  requiring  a  privy  exami- 
nation as  a  condition  precedent  to  an  effectual  renunciation  of 
dower,  and  we  are,  therefore,  of  opinion  that  the  conveyance 
executed  by  Mrs.  Duncan  cannot  have  the  effect  of  barring  her 
of  her  right  to  dower  in  the  premises  described  in  such  con- 
veyance. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  such  further  proceedings  as  may  be  necessary. 

Simpson,  C.  J.,  and  McGtOWAN,  A.  J.,  concurred. 
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CASE  No.  1095. 

state,  ex  relatione  detheridge,  v.  gilreath. 

1.  A  party  may  introduce  evidence  to  prove  that  a  fact  is  not  as  one  of  his  own 
witnesses  has  testified. 

2.  But  the  court  will  not  grant  a  new  trial,  because  such  evidence  was 
excluded,  if  the  evidence  was  immaterial ;  as,  for  instance,  where  its  pur- 
pose was  to  show  that  a  sheriff  had  not  proffered  to  enforce  an  execution 
(which  it  was  his  clear  duty  to  enforce),  provided  a  bond  of  indemnity 
was  given. 

3.  Where  it  does  not  clearly  appear  to  which  of  two  matters  the  language  of 
the  charge  to  the  jury  is  applicable,  the  language  will  be  referred  to  that 
matter  which  would  make  the  charge  correct 

4.  Whether  the  plaintiff  has  proved  his  case,  is  to  be  determined  by  the  jury, 
not  by  the  judge. 

5.  A  general  and  indefinite  exception  will  not  be  considered. 

6.  A  party  is  not  entitled  to  recover  damages  from  the  sheriff  for  a  failure  to 
enforce  his  execution,  where,  three  months  after  its  entry,  the  execution 
was  legally  stayed,  and  the  money  was  received  in  full  during  such  stay 
and  before  the  trial,  the  action  having  been  commenced  prior  to  the  pay- 
ment, but  after  the  stay. 


Before  Aldrich,  J.,  Greenville,  July,  1879. 

Action  by  the  State  of  South  Carolina  on  the  relation  of  A. 
Detheridge  against  Perry  D.  Gilreath,  sheriff  of  Greenville 
county,  and  the  sureties  on  his  bond.  The  opinion  states  the 
case.     Verdict  was  for  defendants. 

Mr,  E.  F.  StokeSy  for  appellant. 

Messrs.  T.  Q.  Donaldson  and  W,  H.  Perry ^  contra. 

October  3d,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McIVER,  A.  J.  The  action  in  this  case,  which  was  com- 
menced on  October  1st,  1878,  was  brought  against  the  defendant, 
Gilreath,  as  sheriff,  and  the  sureties  on   his  official  bond,  to 
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recover  damages  for  a  breach  of  ofi&cial  duty  in  failing  and 
refusing  to  enforce  an  execution  in  favor  of  the  plaintiff, 
Detheridge,  against  R.  H.  Earle.  » 

For  a  proper  understanding  of  the  questions  made  by  this  ap- 
peal, it  will  be  necessary  to  make  a  brief  statement  of  facts 
gathered  from  the  record  in  this  case,  and  other  records  used  in 
the  argument  here  of  other  branches  of  the  multiform  proceedings 
which  have  been  had  in  the  case  of  Detheridge  t?.  Earle. 

On  September  11th,  1873,  A.  Detheridge  recovered  a  verdict 
against  R.  H.  Earle  for  the  sum  of  three  hundred  and  seventy-four 
dollars  and  two  cents,  but  for  some  reason,  not  disclosed  by  these 
proceedings,  no  judgment  was  entered  upon  this  verdict  until 
April  27th,  1878,  when  judgment  was  entered  for  the  amount 
of  the  verdict  as  above  stated,  with  interest  from  the  date  of  the 
verdict,  and  also  for  five  hundred  and  ninety  dollars  and  ten 
cents  costs,  and  an  execution  issued  to  enforce  the  same.  On 
May  7th,  1878,  notice  was  given  that  the  defendant  excepted  to 
the  adjustment  of  costs  as  entered  in  the  judgment,  and  of  a 
motion  to  re-adjust  the  same,  and,  also,  of  a  motion  to  set  aside 
the  judgment  as  illegally  entered.  These  motions  were  heard  at 
July  term,  1878,  as  well  as  a  rule  on  the  sheriff,  for  failing  to 
enforce  the  above-mentioned  execution.  On  July  30th,  1878, 
Judge  Kershaw  granted  two  orders,  one  setting  aside  the  taxa- 
tion of  costs,  directing  a  re-adjustment  of  the  same,  and  ordering 
the  execution  stayed  in  the  meantime,  but  refusing  to  set  aside 
the  judgment;  the  other  discharging  the  rule  on  the  sheriff  upon 
the  ground  that,  though  the  sheriff  was  in  default,  yet  as  an  order 
had  just  been  granted  directing  a  re-adjustment  of  costs,  no 
further  proceedings  should  be  had,  but  requiring  the  sheriff  to 
pay  ten  dollars  costs  of  the  motion.  The  defendant  gave 
notice  of  appeal  from  so  much  of  the  first-mentioned  order  as 
refused  to  set  aside  the  judgment  as  illegally  entered,  but  the 
plaintiff  acquiescing  in  so  much  of  that  order  as  required  a  re- 
adjustment of  the  costs,  proceeded  to  have  the  costs  re-adjusted, 
and,  as  so  re-adjusted,  entered  in  the  judgment,  and  on  August 
20th,  1878,  issued  a  new  execution  to  enforce  the  same.  On 
November  6th,  1878,  pending  the  defendant's  appeal  from  the 
order  of  July  30th,  1878,  he  paid  to  the  sheriff  the  full  amount 
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of  the  execution,  who  entered  satisfaction  on  the  same,  and^ 
subsequently,  to  wit,  on  June  11th,  1879,  paid  this  amount  to 
the  plaintiff^s  attorney. 

At  the  trial  of  the  case,  the  plaintiff^s  attorney  examined  the 
defendant,  Gilreath,  as  a  witness,  and,  in  the  course  of  his  testi- 
mony, he  stated  that  he  had  offered  plaintiff's  attorney  to 
enforce  the  execution  if  the  plaintiff  would  give  him  a  bond  of 
indemnity.  The  plaintiff's  attorney  then  offered  himself  as  a 
witness  to  prove  that  Gilreath  never  made  any  such  offer  to 
him,  which  testimony,  upon  objection,  was  ruled  out,  the  Circuit 
judge  holding  that  a  party  could  not  contradict  his  own  witness, 
all  of  which  was  duly  excepted  to  and  constitutes  the  basis  of 
appellant's  first  ground  of  appeal.  This  exception  was  well 
taken.  The  rule  upon  this  subject  is,  that  a  party  cannot 
discredit  his  own  witness  by  impeaching  his  general  character, 
or  by  proving  that  he  has  made  statements  inconsistent  with 
those  made  by  him  while  on  the  stand  as  a  witness,  but  a  party 
may  introduce  witnesses  to  prove  that  the  fact  is  not  as  one  of 
his  witnesses  may  have  testified,  even  although  tfiis  may  in- 
directly have  the  effect  of  bringing  in  question  the  credit  of  such 
witness.  Perry  v.  Massey,  1  Bail,  32;  Farr  v,  Thomj>son, 
Cheves  44 ;  Bank  v.  Shier y  4  Rich,  240.  But  although  this 
exception  was  well  taken,  it  does  not  necessarily  follow  that4he 
appellant  is  entitled  to  a  new  trial,  for  it  is  not  sufi&cient  to  show 
error  in  the  rulings  below,  but  it  must  be  an  error  in  some 
material  point.  Suaong  v.  Vaiden,  10  8.  C.  247.  We  confess 
that  we  are  unable  to  see  how  the  fact  that  the  sheriff  had, 
or  had  not,  offered  to  enforce  the  execution,  provided  a  bond  of 
indemnity  was  given  him  by  the  plaintiff,  could  affect  the  case. 
If  his  official  duty  required  him  to  execute  the  mandate  of  the 
court,  addressed  to  him  in  the  form  of  this  execution,  his  offer 
to  perform  such  duty,  provided  the  plaintiff  would  give  him  a 
bond  of  indemnity,  would  furnish  no  excuse  for  his  refusal  to 
perform  such  duty  without  such  bond.  The  error,  therefore,  in 
excluding  the  testimony  offered,  was  not  material,  and  is  not 
sufficient  to  entitle  the  plaintiff  to  a  new  trial. 

The  appellant  also  gave  notice  of  sundry  exceptions  to  the 
judge's  charge,  which  will  next  be  considered.     The  judge's 
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chaise,  it  seems,  was  in  writing,  and  so  much  of  it  as  relates  to 
the  matters  excepted  to  is  in  the  following  words:  "It  is  the 
duty  of  the  sheriff  to  obey  the  mandate  of  the  writ,  and  he  is 
liable  for  willful  neglect,  ignorance  or  an  oppressive  use  of  his 
office.  The  verdict  in  the  case,  in  which  this  action  is  founded, 
was  rendered  April  11th,  1873,  judgment  and  execution, 
September  27th,  [a  clerical  error,  should  be  April,]  1878.  No 
proceedings  were  had  to  set  aside  the  judgment,  nor  have  they 
been  instituted  yet.  I  cannot  go  behind  the  record,  and  must 
presume  that  the  execution  has  been  properly  issued.  Is  the 
sheriff  liable  in  damages  ?  He  received  notice  of  appeal,  but 
declined  to  enforce  the>execution  until  the  bond  required  by  law 
was  given.  If  the  plaintiff  had  given  the  bond,  the 
money  would  have  been  collected  and  paid  up.  The  plaintiff's 
attorney  receipted  to  the  sheriff  in  his  execution  book  for  the 
debt  and  costs  in  full.  Now,  if  you  are  satisfied  that  the  sheriff 
has  been  guilty  of  laches,  or  has  arbitrarily  refused  to  do  what 
the  law  commanded  him  to  do,  he  is  liable.  But  if,  in  good 
faith,  he  said  to  Mr,  Stokes  [the  plaintiff's  attorney],  '  I  <:»nnot 
levy  and  sell  under  the  execution  because  an  appeal  is  pending, 
unless  you  give  the  bond  required  by  law,'  and  the  plaintiff's 
attorney  refused  so  to  do,  whose  fault  was  it  that  the  money  was 
not  collected  ?  If  you  conclude  that  the  sheriff  is  in  fault,  what 
is  the  measure  of  damages  ?  What  was  the  plaintiff  entitled  to 
recover  from  the  sheriff?  His  debt,  interest  and  costs.  His 
attorney  has  receipted  for  that  in  full ;  of  course,  he  cannot  have 
interest  on  that  amount.  When  the  debt  was  paid,  his  cause  of 
action  was  gone.  But,  as  I  have  already  said,  if  there  was  any 
%villful  n^lect,  and  you  can  see  that  the  plaintiff  has  thereby 
been  injured,  the  sheriff  is  liable,  and  you  can  fix  your  damages 
upon  any  basis  you  may  be  able  to  find  in  the  evidence  before 
you,  of  which  you  are  the  sole  judges." 

The  first  error  imputed  to  the  Circuit  judge  in  tliis  charge, 
constituting  the  basis  for  the  second  ground  of  appeal,  is  "  in 
instructing  the  jury  that  when  the  sheriff  received  notice 
of  appeal  from  taxation  of  costs  by  defendant,  in  case  of  A. 
Detheridge  against  R.  H.  Earle,  his  hand  was  stayed,  and  that 
it  was  not  required  of  him  to  judge  of  what  was  the  ground  of 
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appeal  on  its  merits."  A  careful  examination  of  the  charge  of 
the  Circuit  judge,  as  set  out  above,  will  show  that  he  did  not 
use  the  language  imputed  to  him  in  this  exception — "  that  when 
the  sheriff  received  notice  of  appeal  from  taxation  of  costs, 
*  *  *  his  hand  was  stayed,"  &c.  What  he  did  say,  was 
this :  "  He  (the  sheriff)  received  notice  of  appeal,  but  declined 
to  enforce  the  execution  until  the  bond  required  by  law  was 
given.  *  *  But  if,  in  good  faith,  he  said  to  Mr.  Stokes,  ^I 
cannot  levy  and  sell  under  the  execution  because  an  appeal  is 
pending,  unless  you  give  the  bond  required  by  law,*  and  the 
plaintiff's  attorney  refused  so  to  do,  whose  fault  was  it  that  the 
money  was  not  collected?"  Whether  these  remarks  had  refer- 
ence to  the  notice  of  the  motion  to  have  the  casts  retaxed, 
improperly  called  an  appeal  from  the  taxation  of  costs,  or  to  the 
notice  of  appeal  from  the  order  of  July  30th,  1878,  refusing  to 
set  aside  the  judgment,  has  not  been  made  to  appear,  and  we  are, 
therefore,  bound  to  refer  them  to  the  latter,  and  to  construe  the 
charge  as  meaning  that  after  notice  of  appeal  from  the  refusal 
to  set  aside  the  judgment,  the  plaintiff  could  not  require  a  sale 
of  defendant's  property  without  giving  the  bond  required  by 
Section  360  of  the  code,  as  amended  by  the  act  of  November 
25th,  1873,  (15  Stat.  501,)  which  provides  that  "after  notice  of 
appeal,  the  plaintiff  shall  not  enforce  the  sale  of  property  with- 
out giving  an  undertaking  or  bond  to  the  defendant,  with  two 
good  sureties  in  double  the  appraised  value  of  the  property,  or 
double  the  amount  of  the  judgment,  conditioned  to  pay  all 
damages  which  the  defendant  may  sustain  by  reason  of  such  sale, 
in  case  the  judgment  is  reversed." 

The  next  error  complained  of  in  the  charge,  constituting  the 
basis  of  the  third  ground  of  appeal,  is  that  the  Circuit  judge 
stated  "  that  he  did  not  see  upon  what  grounds  the  jury  could 
bring  in  a  verdict  for  plaintiffs."  We  are  unable  to  find  that 
the  judge  made  any  such  statement  to  the  jury,  and,  therefore, 
this  ground  has  no  foundation  upon  which  to  rest. 

The  error  assigned  in  the  fourth  ground  of  appeal  is  that  the 
judge  said  to  the  jury  "  that  he  could  not  see  how  the  jury  could 
find  a  verdict  against  the  defendants,  as  there  was  nothing  upon 
which  to  base  a  verdict  against  the  defendants."     An  examina- 
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tion  of  the  judge's  charge,  as  recited  above,  not  only  fails  to 
show  that  any  such  remark  was  made  to  the  jury,  but,  on  the 
contrary,  it  does  show  that  all  the  facts  were,  as  they  should 
have  been,  left  for  the  jury  to  pass  upon.  This  ground,  there- 
fore, cannot  be  sustained. 

The  error  complained  of  in  the  fifth  ground  of  appeal  is  one 
of  omission,  and,  although  it  does  not  appear  in  the  "  case  "  what 
the  judge  was  requested  to  charge,  yet,  assuming  that  the  request 
to  charge  was  as  stated  in  this  ground  of  appeal — "that  the 
plaintifis  having  proved  their  case,  and  the  defendants  having 
offered  no  evidence  in  reply,  were  entitled  to  recover'' — it  is 
manifest  that  there  was  no  error  in  refusing  so  to  charge,  as  it 
would  have  required  the  judge  to  invade  the  province  of  the 
jury  by  instructing  them  what  was  proved  in  the  case — that 
being  a  question  exclusively  for  the  jury. 

The  errors  assigned  in  the  sixth  ground  of  appeal — "  because 
his  Honor  erred  throughout  his  whole  charge,  thereby  causing 
the  jury  to  bring  in  a  verdict  for  the  defendants,  contrary  to  the 
law  and  the  testimony " — are  of  too  general  and  indefinite  a 
character  to  be  considered  by  this  court. 

It  is  quite  manifest,  from  a  consideration  of  the  whole  case, 
that  the  plaintiff  failed  to  show  that  he  was  entitled  to  recover 
anything  in  this  action,  and,  therefore,  notwithstanding  any 
immaterial  error  which  may  have  occurred  in  the  progress  of 
the  trial,  the  judgment  below  must. stand.  The  object  of  the 
action  was  to  recover  damages  from  the  sheriff  and  his  sureties 
for  failing  and  refusing  to  enforce  an  execution  lodged  with  him 
for  collection,  and,  to  maintain  the  action,  the  plaintiff  must  not 
only  show  that  there  has  been  a  breach  of  official  duty  upon  the 
part  of  the  sheriff,  but,  also,  that  he  has  sustained  certain  damages 
by  reason  of  such  default.  The  execution  was  originally  entered 
in  the  sheriff's  office  on  April  27th,  1878,  and  the  sheriff 
could  not  have  enforced  it,  by  a  sale  of  property,  before  the  first 
Monday  in  July,  following.  On  May  7th,  1878,  the  defend- 
ant served  the  plaintiff  with  a  notice  of  exception  to  the  taxa- 
tion of  costs  which  had  been  inserted  in  the  judgment  upon 
which  this  execution  was  issued,  and,  also,  with  a  notice  of  a 
motion  to  set  aside  said  judgment  as  improperly  entered.    These 
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motions  were  heard  at  July  Term,  1878,  when  the  Circuit  Court 
granted  the  motion  to  reform  the  taxation  of  costs,  but  refused 
the  motion  to  set  aside  the  judgment,  and  directed  a  stay  of  pro- 
ceedings under  the  execution  until  the  costs  were  re-adjusted» 
The  plaintiff  acquiesced   in   the  order  requiring  a  re-adjust- 
ment of  the  costs,  and,  having  had  the  same  re-adjusted,  issued 
a   new  execution  on   August   20th,   1878,  but   the  defendant 
appealed  from  the  order  refusing  to  set  aside  ihe  judgment  as 
illegally  entered,  which  appeal  was  not  heard  until  April  Term, 
1879,  when  it  was  dismissed  by  an  opinion  filed  May  8th,  1879. 
On  the  1st  October,  1878,  this  action  was  commenced  on  the 
sheriff's  bond,  in  which  the  only  breach  assigned  was  the  failure 
to  enforce  the  said  execution.     On  November  6th,  1878,  the 
defendant,  Earle,  paid  the  full  amount  of  the  said  execution  to 
the  sheriff,  who  entered  satisfaction  on  the  same,  and  on  June 
11th,  1879,  this  amount  was  paid  to  the  plaintiff's  attorney. 
The  only  default,  therefore,  of  which  the  sheriff  could,  by  any 
possibility,  be  said  to  have  been  guilty,  was  in  not  enforcing  the 
execution   between  April    27th,    1878,  and   July  30th,  1878^ 
and    for    this    default,    manifestly    only    technical,    inasmuch 
as  the  exception  to  the  taxation  of  costs,  though  not  of  itself 
sufficient  to  stay  the  execution,  has  proved  to  be  well  founded, 
the  judge,  who  heard  the  rule,  mulcted  him  in  costs,  but  declined 
to  make  the  rule  absolute ;  for,  by  the  order  of  July  30th,  1878, 
the  execution  was  stayed  until  the  costs  were  re-adjusted,  and, 
by  the  notice  of  appeal  from  so  much  of  that  order  as  refused 
to  set  aside  the  judgment,  the  sheriff  was  prevented  from  enforc- 
ing the  execution  by  a  sale  of  the  defendant's  property,  unless 
the  plaintiff  had  given  the  bond  required  by  Section  360  of  the 
code,  above  cited.     But,  to  enable  the  plaintiff  to  recover  in 
this  action,  he  must  show  not  only  a  breach  of  the  bond,  but 
that  he  has  been  damaged  thereby,  and  the  measure  of  his  dam- 
ages for  such  a  breach  as  that  assigned  would  be  the  amount  of 
the  execution,  and   this  the  plaintiff  had  already  voluntarily 
received.     Granting,  therefore,  that  the  plaintiff  in  this  case  has 
shown  a  breach  of  the  bond  by  the  failure  to  enforce  the  execu- 
tion between  April  27th,  1878,  and  July  30th,  1878,  he  has 
utterly  failed  to  show  any  damages  which  he  has  sustained 
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by  reason  of  such  default,  and,  therefore,  has  failed  to  show  his 
right  to  recover  anything  from  the  defendants. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  afl&rmed. 

SiJiPSON,  C.  J.,  and  McGrOWAN,  A.  J.,  concurred. 


CASE  No.  1098. 
CAMPBELL  V.  MOON. 


A  relinquishment  of  inheritance  to  land,  hy  a  married  woman  in  1860, 
was  properly  made  before  a  magistrate  of  the  district  in  which  she  resided, 
although  the  land  lay  in  another  district 

The  deed,  properly  executed,  with  relinquishment  endorsed,  was  recorded 
four  years  afterwards,  in  the  life-time  of  both  husband  and  wife.  Heldy 
that  the  record  was  in  sufficient  time  to  bar  the  wife's  inheritance.  Kott- 
man  v.  Ayer,  1  Strobh.  563,  approved  and  followed. 

The  relinquishment  was  sufficient  in  form,  notwithstanding  the  omission  of 
the  word  "actually"  from  the  clause  "she  did  join,"  &c. 
The  deed,  properly  executed,  conveying  the  land  to  two  persons,  with  re- 
linquishment to  only  one  of  the  grantees,  but  in  all  other  respects  regular,  is 
sufficient  to  bar  the  claim  of  the  surviving  wife  to  recover  the  land. 


Before  Kershaw,  J.,  Newberry,  November,  1880. 

Action  commenced  October  1st,  1879,  by  Tabitha  A.  Camp- 
bell against  Nancy  Moon  and  John  S.  Moon,  for  the  recovery 
of  real  property.  The  opinion  states  the  case.  The  charge  of 
the  presiding  judge  is  not  stated  in  the  brief. 

Mr.  J.  J.  Norton,  for  appellant. 

Messrs.  Suber  &  Oaldwell,  contra. 

October  8th,  1881.     The  opinion  of  the  court  was  delivered 

by 

McGrOWAN,  A.  J.  This  was  an  action  to  recover  a  tract  of 
land  in  Newberry  county.    The  plaintifiP,  when  a  married  woman, 
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owned  the  land,  and  she  and  her  then  husband,  Robert  E.  Camp- 
bell, sold  it  to  Peter  Moon  and  B.  F.  Griffin,  and  on  January 
10th,  1860,  joined  in  a  regular  and  formal  conveyance  to  them 
by  name,  and  eight  days  after,  viz.,  on  January  18th,  Mrs. 
Campbell,  residing  in  Laurens  county,  went  before  Henry 
O'Neall,  a  magistrate  of  that  county,  and  executed,  as  her 
relinquishment  of  inheritance,  the  following  paper,  which  was 
endorsed  on  the  deed : 

"State  of  South  Carolina,  Laurens  district. — I,  Henry 
O'Neall,  one  of  the  magistrates  of  the  district  aforesaid,  do 
hereby  certify  unto  all  whom  it  may  concern :  T.  A.  Campbell, 
wife  of  the  within-named  R.  E.  Campbell,  did,  this  day,  per- 
sonally appear  before  me,  and,  upon  being  privately  and 
separately  examined  by  me,  did  declare  that  she  did,  more  than 
seven  days  previous,  join  in  the  execution,  with  her  husband,  of 
the  forgoing  deed  of  conveyance,  and  that  she  still  does  now 
freely  and  voluntarily,  without  any  compulsion,  dread  or  fear  of 
any  person  or  persons  whomsoever,  renounce,  release  and  forever 
relinquish  unto  the  within-named  Peter  Moon,  heirs  and  assigns 
forever,  all  her  interest  and  ^tate,  and  also  all  her  right  and 
claim  of  inheritance  and  dower,  of,  in  and  to  all  and  singular 
the  premises  within  mentioned  and  released. 

"T.  F.  A.  Campbell. 

"Given  under  my  hand  and  seal  this  18th  day  of  January, 
A.  D.  1860. 

"Henry  O'Neall,  M.  L.  D.    [l.  s.]" 

The  purchasers  went  into  possession.  The  deed,  with  relin- 
quishment endorsed,  was  recorded  in  the  office  of  the  roister 
of  mesne  conveyance  for  Newberry  county,  April  6th,  1864. 
The  land  was  several  times  sold,  and  finally  came  into  the 
possession  of  the  defendants.  After  the  death  of  her  husband, 
Robert  E.,  in  1875,  his  widow,  Tabitlia  A.  Campbell,  brought 
this  action  for  the  land,  and  the  question  is  whether,  by  the  facts 
above  set  forth,  Mrs.  Campbell  is  barred  of  her  title  to  the 
land. 

The  case  came  on  to  be  heard  before  Judge  Kershaw.    Under 
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his  rulings,  the  jury  found  for  the  defendants,  and  the  plaintiff 
appeals  to  this  court  upon  the  following  exceptions : 

1.  "Because  his  Honor  erred  in  holding  that  the  plaintiff's 
relinquishment  of  her  inheritance  in  the  land  in  controversy 
was  valid  and  sufficient,  although  it  was  made  to  but  one  of  the 
two  grantees  named  in  the  deed  wherein  she  had  joined  her 
husband,  Robert  E.  Campbell,  to  wit,  to  Peter  Moon,  when  it  is 
submitted  the  relinquishment  of  her  inheritance  should  have 
been  made  also  to  B.  F.  Griffin,  the  other  grantee  named  in  said 
deed. 

2.  "Because  his  Honor  erred  in  holding  that  the  said  relin- 
quishment was  sufficient,  though  couched  in  words  variant  from 
the  form  prescribed  in  the  act  of  assembly  regulating  the  relin- 
quishment of  their  inheritance  by  married  women. 

3.  "Because  his  Honor  erred  in  holding  the  said  relinquish- 
ment valid  and  sufficient,  although  not  recorded  as  required  by 
law. 

4.  "Because  his  Honor  erred  in  holding  the  said  relinquish- 
ment of  inheritance  good  and  sufficient,  although  the  same  was 
taken  before  a  magistrate,  as  was  in  proof,  of  Laurens  district, 
when  the  land  was  located  in  Newberry  district.'^ 

This  transaction  took  place  before  the  adoption  of  our  present 
constitution,  and  must  be  determined  by  the  law  as  it  then 
existed. 

The  fourth  eaxepiion  makes  the  point  that  the  relinquishment 
was  made  before  an  officer  of  Lavrens,  while  the  land  lay  in 
Newberry  courUy.  The  act  of  1795  (5  Stat.  257),  provides  that 
"a  married  woman  may  bar  herself  of  her  inheritance,  provided 
she  will  go  before  some  one  of  the  judges  or  justices  in  the 
second  clause  of  this  act  mentioned,''  which  second  section 
names  the  following  officers:  "Any  judge  of  the  Court  of 
Common  Pleas,  or  justice  of  the  quorum,  or  any  judge  of  the 
court  of  the  county  wherein  she  may  reside^  or  the  land  may  be.'' 
The  husband  and  his  wife,  and  the  officer,  O'Neall,  all  lived  in 
Laurens,  county.  It  is  true,  the  officer  who  took  the  relinquish- 
ment was  not  a  justice  of  the  quorum,  but  an  officer  then  styled 
a  "  magistrate."  But  it  must  be  remembered  that  the  act  of 
1839  had  conferred  all  the  powers  and  authority  before  that 
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time  given  to  justices  of  the  quorum,  upon  justices  of  the  peace 
or  magistrates.  "  Every  magistrate  shall  have  civil  and  criminal 
jurisdiction  throughout  the  judicial  district  in  which  he  resides, 
and  shall  execute  all  the  powers  and  duties  heretofore  lawfully 
exercised  by  a  justice  of  the  quorum.'^  11  Stat.  21.  We  think 
a  magistrate  of  Laurens  county  could  legally  take  the  relin- 
quishment in  that  county  where  tHfe  parties  resided,  although 
the  land  lay  in  Newberry. 

The  third  exception  makes  the  objection  that  the  relinquish- 
ment was  not  valid  for  the  reason  that  it  was  not  recorded  as 
required  by  law.  It  was  executed  January  18th,  1860,  and  was 
not  recorded  until  April  6th,  1864,  but  at  that  time  both  the 
husband  and  wife  were  still  alive.  .We  do  not  propose  to  open 
again  the  question  whether  the  relinquishment  of  a  married 
woman  was  good  between  the  parties,  although  it  was  not 
recorded  in  six  months,  or  was  utterly  void.  We  regard  tliat 
question  as  finally  settled  in  this  State.  It  was  decided  in  the 
case  of  HUlegas  v.  Hartley,  1  Hill  Ch.  106,  that  the  failure  to 
record  a  renunciation  of  inheritance  within  six  months  under 
the  act,  rendered  it  void ;  but  the  case  has  been  expressly  over- 
ruled by  that  of  Kottm^n  and  Wife  v.  Ayer,  1  Strobh.  553,  in  the 
late  Court  of  Errors,  which,  upon  this  point,  decided  that  "if  a 
wife  join  her  husband  in  a  conveyance  of  land,  and  renounce 
her  inheritance  according  to  the  act  of  1795,  and  the  deed  be  re- 
corded in  the  life-tiifne  of  both  husband  and  wife,  though  not 
within  six  months  after  the  renunciation,  it  will  effectually  bar 
the  wife's  inheritance.  We  are  satisfied  to  rest  upon  this  case, 
both  for  its  unanswerable  reasoning  and  because  it  is  authority 
binding  upon  us. 

The  second  exception  objects  that  the  relinquishment,  in  form, 
was  not  in  accordance  with  the  act  before  cited,  and  was,  there- 
fore, null  and  void.  The  precise  form  of  the  renunciation  was 
not  prescribed  by  the  act.  It  was  enough  if  it  was  to  the  same 
^'  effect  or  to  ^  purport  ^*  of  the  one  set  forth.  Judge  Evans, 
speaking  for  the  Court  of  Errors,  in  the  case  of  Kottm^an  and 
Wife  V.  Ayer,  supra,  says:  "I  conclude,  therefore,  that  the 
words  ^positively  and  bona  fide^  can  have  no  other  application 
than  as  to  the  fact  that  the  deed  was  executed  at  least  seven 
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days  before  her  examination.  The  act  does  not  require  that  the 
words  ^poaitively  and  bonafde'  should  be  used,  but  that  the  cer- 
tificate should  be  to  ^  ^eot  that  the  woman  did  declare,"  &c. 
In  the  case  in  which  he  was  speaking  the  word  "  (ictucdly  "  was 
held  to  be  equivalent  to  the  words  ^^ 'positively  bhA  bonajidej^ 
and  fulfilled  the  requirements  of  the  act.  In  this  case  the  words 
are :  "  Did  declare  thcU  she  did,  more  than  seven  days  previous, 
join  in  the  execution  with  her  hvsband  of  the  f(yregoing  deed  of 
conveyance,  and  thai  she  still  does  now,  freely  and  voluntarily, 
without  any  compulsion,  dread  or  fear  of  any  person  or  persons 
whomsoever,  renounce,  release  and  forever  relinquish/^  &c.  Is 
there  any  real  and  substantial  difference  between  declaring  that 
"  she  did  join  "  and  that  she  "  did  actiudly  join  ?  "  One  expres- 
sion may  be  supposed  to  be  somewhat  more  emphatic  than  the 
other,  but  they  both  refer,  as  Judge  Evans  says,  "  to  the  fact  that 
the  deed'was  executed/'  &c.  We  do  not  think  that  the  relinquish- 
ment was  so  defective  in  form  as  to  make  it  void. 

The  first  exception  makes  the  point  principally  relied  on — ^that 
the  relinquishment  was  insuflScient  because  it  was  to  one  of  the 
grantees,  Peter  Moon,  instead  of  being  to  both  Peter  Moon  and 
B.  F.  Griffin.  The  conveyance  was  to  both,  but  the  relinquish- 
ment, endorsed  on  the  back,  was  only  to  one  of  them.  It  will 
be  noticed  that  the  act  makes  no  reference  to  the  case  of  two 
grantees,  but  says :  "  In  the  premises  mentioned  in  the  release 
unto  the  grantee."  Either  was  "  a  grantee."  The  deed  was  the 
instrument  by  which  the  inheritance  was  conveyed,  and  the  cer- 
tificate was  required  only  by  way  of  authenticating,  without  the 
possibility  of  a  doubt,  as  she  was  a  married  woman,  the  fact  of 
its  execution,  and  that  it  was  done  freely  and  voluntarily,  with- 
out any  compulsion,  dread  or  fear  dl  any  one,  meaning,  especially, 
no  doubt,  her  husband.  That  purpose  was  accomplished  as 
fully  by  the  relinquishment  to  one  as  it  would  have  been  if  the 
name  of  the  other  grantee,  also,  had  been  inserted  in  the  certifi- 
cate. The  omission  to  insert  the  other  name  was  manifestly  an 
accident  in  filling  a  blank,  for  there  is  in  the  relinquishment 
itself  distinct  reference  to  "  the  foregoing  deed  of  conveyance/'  and 
to  "  the  premises  vnihin  mentioned  and  released.''  The  appellant 
conveyed  away  all  the  estate  she  ever  had.    She  conveyed  to 
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two  grantees,  and,  by  accident,  relinquished  to  one  of  them. 
Possibly  some  question  might  arise  between  the  grantees  as  to  the 
effect  of  such  action,  but  we  do  not  see  how  she  can  claim  that 
on  that  account  the  whole  conveyance,  as  to  her,  is  absolutely 
void. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1099. 
STRIBLING  V.  JOHNS. 


1.  A  refusal  by  the  Circuit  judge  of  a  motion  to  extend  the  time,  under  the 
act  of  1878,  for  preparing  a  case  on  appeal,  so  far  as  such  refusal  is  a  decis- 
ion on  questions  of  fact,  is  not  appealable  to  this  court,  it  being  exclu- 
sively within  his  province  to  determine  whether  the  cause  shown  was 
sufficient  and  reasonable. 

2.  No  such  extension  of  time  was  allowable,  unless  a  motion  therefor  had 
been  made  before  the  expiration  of  thirty  days  after  service  of  notice  of 
appeal.     Coleman  v.  Scurry,  14  8.  C.  166,  approved. 


Before  Aldrich,  J.,  at  Chambers,  September,  1879. 

Action  by  John  V.  Stribling  against  James  A.  Johns,  in 
Oconee  county.  The  opinion  states  the  case.  The  order 
appealed  from  was  as  follow*: 

This  is  a  motion  to  extend  the  time  in  which  to  perfect  an 
appeal. 

Appeal  is  not  a  right;  it  is  a  privilege  of  which  the  party 
desiring  to  avail  himself  can  take  advantage  by  complying  with 
certain  conditions.  The  judgment  of  a  court  of  competent  juris- 
diction is  prima  fade  supposed  to  be  correct.  It  is  always,  how- 
ever, subject  to  review  by  the  appellate  tribunal.  To  entitle  the 
party  failing  in  the  action  to  this  review  he  must  comply  with 
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certain  prerequisites  prescribed  by  the  law  and  the  rules  of 
oourt.  Nor  can  these  be  lightly  r^arded,  for,  it  must  be  remem- 
bered, appeal  operates  to  delay  and  hinder  the  prevailing  party 
in  the  cause.  In  practice  it  too  often  happens  that  appeal  is 
resorted  to  for  the  mere  purpose  of  delay,  a  practice  not  to  be 
encouraged. 

While,  therefore,  every  opportunity  should  be  afforded  to  cor- 
rect error,  still,  the  rights  of  the  successful  suitor  are  to  be  con- 
sidered. He  should  not  be  subjected  to  delay — ^perhaps  the 
entire  fruits  of  his  successful  litigation — unless  the  rules  regu- 
lating the  appeal  have  been  complied  with,  or  sufficient  and 
satisfactory  reasons  shown  why  they  have  not  been  complied 
with.  The  aflBdavits,  submitted  to  support  the  motion,  show 
that  the  notice  of  appeal  was  served  in  time  on  the  proper  par- 
ties ;  that  the  defendant,  Johns,  supposed  his  attorney  had  per- 
fected the  appeal,  and  that  he  had  "  no  intention  of  abandoning 
said  appeal." 

Mr.  Norton  states,  in  his  affidavit,  that  he  was  too  unwell  to 
attend  to  business  for  several  days  after  the  court ;  that  his  law 
partner,  Mr.  Stribling,  has  been  ill  with  typhoid  fever  for  five 
weeks,  and  unable  to  attend  to  his  business ;  that  the  change  in 
the  law  as  to  appeals  had  escaped  his  notice ;  that  he  is  satisfied 
the  appeal  would  have  been  perfected,  "  but  for  his  own  and  his 
partner's  sickness,  and  that  the  plaintiff  will  not  be  injured  by 
delay,  as  the  appeal  will  be  docketed  as  soon  as  if  it  had  been 
perfected  in  the  prescribed  time." 

The  affidavit  of  defendant's  attorney,  Mr.  Verner,  negatives 
the  statement  of  Mr.  Norton.  Without  attempting  to  reconcile 
this  conflict  of  statement,  it  is  sufficient  to  say,  that,  in  my  judg- 
ment, the  application  comes  too  late.  The  party  asking  the 
extension,  must,  under  the  act  and  the  rules,  seek  relief,  if  he  be 
entitled  thereto,  from  a  justice  of  the  Supreme  Court.  I  may 
add,  this  l^islation,  as  it  appears  to  me,  was  intended  to  prevent 
appeals  for  mere  delay,  to  which  I  have  hereinbefore  alluded. 

Let  the  motion  be  dismissed,  with  ten  dollars  costs  to  the 
plaintiff. 

Defendant  appealed,  upon  the  ground  that  "his  Honor  erred 
in  the  law  applicable  to  the  case,  in  holding  that  the  application 
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came  too  late."  Plaintiff  moved  to  dismiss  the  appeal  because 
the  return  in  the  appeal  from  Judge  Aldrich's  order  at  cham- 
bers had  not  been  filed  in  time. 

Mr.  J,  J.  Norton,  for  appellant. 

Me89r8.  Keith  &  Vemery  contra. 

October  8th,  1881.     The  opinion  of  the  court  was  deliv- 
ered by 

McGrOWAN,  A.  J.  It  appears  that  the  plaintiff  recovered 
judgment  against  the  defendant  for  $200,  for  backing  water  and 
overflowing  his  land,  and  entered  judgment  and  execution  for 
the  verdict  with  $92  costs  taxed  by  the  clerk.  After  the  execu- 
tion had  been  paid,  April  18th,  1879,  the  plaintiff's  attorney 
moved  to  tax  certain  costs  which  had  been  omitted  in  the  first 
taxation,  and  the  clerk  taxed  $64.80  additional  costs.  The  de- 
fendant made  a  motion  to  reverse  the  decision  of  the  clerk  in 
allowing  the  additional  costs,  before  Judge  Aldrich,  who 
sustained  the  clerk's  taxation  and  refused  the  motion.  From 
this  order  notice  of  appeal  was  given  within  ten  days,  but  the 
case  was  not  prepared  and  served  within  the  "thirty  days" 
allowed  for  that  purpose.  On  September  12th,  1879,  nearly 
three  months  after  the  order  appealed  from  was  granted,  a 
motion  was  made  before  Judge  Aldrich,  at  chambers,  for  an  ex- 
tensioii  of  time  within  which  to  perfect  this  appeal.  Upon 
this  motion,  affidavits  and  counter-affidavits  were  submitted. 
Judge  Aldrich,  without  undertaking  to  decide  between  the  con- 
flicting statements  of  the  affidavits,  refused  the  application  for 
the  extension  of  time  principally  on  the  ground  that  it  "came 
too  late."  The  defendant  appeals  to  this  court,  and  the  plaintiff 
moves  to  dismiss  the  appeal. 

It  does  not  appear  that  the  items  of  costs  taxed  by  the  clerk 
were  improper.  The  objection,  it  seems,  was  that  the  plaintiff 
was  in  default  in  not  having  them  included  in  the  first  taxation. 
Judge  Aldrich  decided  otherwise,  and  in  perfecting  his  appeal 
from  that  order,  the  defendant,  in  his  turn,  fell  into  default. 
The  judge  refused  to  grant  further  time  to  perfect  the  appeal. 
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Was  that  refusal  error  of  law  reviewable  on  appeal  to  this 
court? 

The  second  section  of  the  act  of  1878  (16  Stat.  698)  provides 
as  follows :  "Within  thirty  days  after  such  notice,  the  appellant, 
or  his  attorney,  shall  prepare  a  case  or  exceptions,  and  serve 
them,  unless  the  judge  before  whom  the  cause  was  heard  last, 
on  ten  days'  notice  to  the  opposite  party,  upon  sufficient  and 
reasonable  cause  shown,  shall  extend  the  time,"  &c. 

It  will  be  observed  that  the  act  gives  the  power  to  extend  the 
time  only  to  the  judge  "before  whom  the  cause  was  last  heard." 
It  was  exclusively  within  his  province  to  decide  whether  the 
cause  shown  was  "sufficient  and  reasonable."  The  case  was  not 
difficult  to  prepare,  and  could  not  require  much  time  or  labor. 
The  defendant  having  failed  to  prepare  and  serve  a  case  within 
the  time  prescribed,  was  in  default,  and  his  application  was 
based,  not  upon  any  right  upon  his  part  that  he  had  lost,  but 
was  addressed  solely  to  the  judicial  discretion  of  that  officer.  ^ 
far  as  he  decided  the  application  upon  the  facts  stated  in  the 
affidavits,  his  decision  was  final,  and  there  can  be  no  appeal. 
To  say  that  a  matter  is  in  the  discretion  of  the  judge  is  but 
another  way  of  saying  that  it  is  beyond  conti*ol.  It  is  analogous 
to  an  order  refusing  a  new  trial  on  the  facts.  This  court  has  no 
right,  in  cases  of  this  kind,  to  consider  any  question  except 
alleged  errors  of  law. 

In  regard  to  the  jurisdiction  of  the  judge  to  hear  the  applica- 
tion after  the  expiration  of  the  thirty  days  allowed,  we  concur 
with  him  that  the  act  which  grants  the  privilege  to  make  the 
application  contemplated  that  it  should  be  done  within  the  thirty 
days.  The  object,  manifestly,  was  to  prevent  unnecessary  delay 
in  the  prosecution  of  appeals.  If  the  application  for  further 
time  could  be  made  three  months  after  the  appeal  was  taken, 
what  could  prevent  its  being  done  three  years  after  ?  It  could 
not  be  known  certainly  when  an  appeal  was  ended.  The  act 
clearly  indicates  that  if,  at  the  expiration  of  the  time  fixed,  the 
appellant  is  in  default,  having  neither  perfected  ^is  appeal  nor 
made  application  for  further  time  to  do  so,  his  appeal  should  be 
considered  waived.  The  last  section  declares  that  "when  the 
appellant  shall  fail  to  perfect  his  appeal  according  to  the  provi- 
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sions  of  either  of  the  foregoing  sections,  his  failure  to  do  so  shall 
amount  to  a  waiver  of  his  appeal."  Rogers  v.  Nashy  12  S,C. 
560 ;  Coleman  v.  Scurry,  14  8.  C.  166.  We  can  add  nothing  to 
what  was  said  by  the  court  in  the  last  case:  "There  was  a  failure 
in  this  case  to  perfect  the  appeal  according  to  the  provisions  of 
the  act,  and  the  extension  of  time  was  not  granted  in  the 
manner  pointed  out  by  the  act.  *  *  The  provisions  of  the 
act  are  mandatory  and  must  be  enforced.  The  court  has  no 
right  to  consider  the  hardships  of  the  case,  but  is  bound  to 
announce  the  law.'^ 

The  judgment  of  this  court  is  that  the  order  of  the  Circuit 
judge  be  afl&rmed,  and  the  appeal  dismissed. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1100. 
DURANT  V.  PHILPOT. 


After  judgment  rendered  in  an  equity  cause  by  a  Circuit  judge,  another 
Circuit  judge  may  grant  a  new  trial  on  the  ground  of  after-discovered 
evidence,  where  such  evidence  would  probably  tend  to  induce  a  conclusion 
different  from  that  reached  at  the  former  hearing. 

A  determination  by  the  Circuit  judge  that  defendant  is  not  chargeable  with 
insufficient  diligence  in  discovering  the  new  evidence  in  time  for  the 
former  trial,  is  a  finding  of  fact,  which  was  sustained  in  this  case  on 
appeal. 

The  evidence  in  this  case,  even  if  cumulative,  being  in  writing,  and  directly 
applicable  to  the  very  point  upon  which  the  former  decision  turned,  fur- 
nished proper  ground  for  a  new  trial. 

In  this  State  there  is  no  rule  that  prevents  the  granting  of  a  new  trial  on 
after-discovered  evidence,  the  effect  of  which  would  be  to  impeach  or  con- 
tradict a  witness  examined  at  the  former  hearing. 

A  motion  for  new  trial  in  an  equity  cause,  made  after  decree  filed  and  with- 
out the  certificate  of  two  counsel,  or  leave  of  the  court,  could  not  be  sus- 
tained as  a  petition  for  rehearing,  or  as  a  bill  of  review ;  but  such  motion 
may  be  properly  granted  under  the  provisions  of  Chap.  CV.,  §  2,  of  the 
G^eral  Statutes. 


Before  Mackey,  J.,  Pickens,  September,  1880. 

/Google 


Digitized  by  * 


DURANT  V.  PhILPOT.  117 

April  Term,  1881. 

Motion  by  E.  H.  Lawrence  and  J.  L.  Gravely,  in  action  by 
Olin  L.  Durant,  Probate  judge  for  Pickens  county,  against  I. 
H.  Philpot  and  these  relators.  The  facts  are  substantially  stated 
in  the  opinion  of  this  court.  The  grounds  of  Judge  Mackey's 
decision  are  given  in  his  Circuit  decree,  which,  after  stating  the 
facts  of  the  case,  and  reaching  the  conclusion  that  the  receipt 
was  signed  by  W.  G.  Field,  with  full  knowledge  of  its  contents, 
proceeds  as  follows : 

It  being  established  by  the  receipt  adduced  herein  that  prior 
to  the  assignment  of  the  mortgage  in  question,  the  original  mort- 
gagee did  agree  to  assign  the  same  to  the  defendant,  E.  H.  Law- 
rence, upon  the  said  E.  H.  Lawrence  paying  the  balance  due  on 
the  bond  of  I.  H.  Philpot,  which  the  said  mortgage  was  given 
to  secure,  I  am  next  to  inquire  as  to  the  value  of  such  proof  in 
its  bearing  upon  the  finding  of  fact  as  set  forth  in  the  decree  of 
the  Circuit  judge.  The  well-settled  rule  in  such  case  is,  that 
the  newly-discovered  evidence  should  be  of  some  material  fact, 
ranking  so  high  in  the  scale  of  proof  as  to  enforce  the  conclusion 
that,  had  it  been  adduced  at  the  trial,  it  would  have  produced  a 
different  verdict  or  judgment.     Bunn  v.  Hoyt,  3  Johns.  255. 

It  is  necessary,  therefore,  to  recur  to  the  decree  of  the  presid- 
ing judge  (Hon.  Thomas  Thomson),  in  order  to  ascertain  the 
facts  deduced  by  him  from  the  testimony,  and  which  moulded 
his  judgment  adverse  to  the  defendant. 

I  cite  from  the  decree  as  follows : 

"  W.  G.  Field  says :  ^At  the  time  the  assignment  was  made 
I  had  been  paid  up  in  full,  except  $100 ;  I  took  the  Carlisle 
note  as  money,  and  the  only  thing  due  was  the  $100.' 

"The  payment  of  money,  or  receipt  of  a  note  accepted  as 
money,  discharged  the  debt,  and,  consequently,  the  mortgage. 
Writings  or  receipts  are  but  evidences  of  the  transaction.  The 
mortgage  had  performed  its  duty  and  lost  its  lien  on  the  land. 

"  Had  the  money  been  paid  by  E.  H.  Lawrence  to  W.  G. 
Field,  a  presumption  might  be  raised  that  it  was  for  the  use  of 
the  payer,  and  that  he  expected  an  interest  in  the  mortgage.  A 
party  not  a  defendant,  paying  money  upon  an  execution  in  the 
sheriff's  office  and  stipulating  at  the  time  that  the  execution 
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should  be  kept  open  for  his  benefit,  is  allowed  to  explain  the 
transaction,  though  the  execution  be  returned  satisfied. 

"  The  money  was  in  this  case  paid  by  the  mortgagor,  and  no 
inference  could  be  made  that  it  was  for  the  benefit  of  any  one 
but  himself.  *  *  *  \\r.  G.  Field  was  the  owner  of  the 
mortgage.  Whatever  may  have  been  the  ^reement  between 
I.  H.  Philpot  and  E.  H.  Lawrence,  W.  G.  Field  was  not  a 
party  to  it.  Yet,  he  was  the  most  important  party,  and  the  first 
to  be  consulted  if  an  assignment  from  him  were  desired.  W. 
G.  Field  was  under  no  obligation  to  assign  to  a  stranger  upon 
payment  of  the  amount  due.^^ 

The  foregoing  citations  make  it  evident  that  the  conclusion  of 
the  Circuit  judge  as  to  the  mortgage  "having  been  extinguished 
before  its  alleged  assignment  by  Field  to  Lawrence,  is  based 
upon  the  testimony  of  Field,  to  the  effect  that  the  mortgagor^ 
Philpot,  paid  his  own  money  in  satisfaction  of  the  mortgage, 
and  that  he  (Field)  had  no  transaction  or  ^reement  with  the 
said  Lawrence  in  the  premises."  The  Circuit  judge  manifestly 
upon  this  point  adopted  the  finding  of  the  refereee,  who  reports : 
"  That  there  never  was  any  agreement  by  the  said  W.  G.  Field 
to  assign  the  said  mortgage,  and  he  never  heard  anything  said 
about  assigning  it  until  a  few  minutes  before  he  did  assign  it, 
when  the  said  Philpot  made  the  request,  and  he  immediately 
assigned  it." 

Assuming  as  a  proved  fact  that  the  mortgagor  paid  his  own 
money  in  liquidation  of  his  bond,  it  followed  that  there  was  no 
resulting  trust  to  the  subsequent  assignee  of  the  mortgage,  and 
that  he  could  take  no  title  to  the  land  described  in  the  complaint 
under  foreclosure  of  such  mortgage,  even  though  the  said  assignee 
had  acted  in  perfect  good  faith  as  a  creditor  of  the  mortgagor, 
since  the  said  mortgage,  before  its  assignment,  had  ceased  to  be 
a  legal  entity,  and  had  become  as  to  the  mortgagor  as  if  it  never 
had  existed.  As  said  by  the  Court  of  Appeals'  of  Maryland, 
in  a  recent  case  involving  this  question,  "  The  principle  is  well 
settled  that  payment  of  an  encumbrance  by  one  whose  duty  is  to 
pay,  extinguishes  it."  Boyd  v.  Parker  &  Co,,  43  Md.  202. 
The  decree  for  the  plaintiff  is  based  upon  the  application  of  that 
principle  to  the  facte  in  testimony,  but  the  newly-discovered  evi- 
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denoe  effectually  negatives  the  only  fact  which  rendered  the 
principle  at  all  applicable  to  the  case. 

I  am  now  to  consider  whether  the  failure  of  the  defendant 
to  submit  at  the  hearing  of  the  cause  the  evidence  which  he  now 
adduces  as  the  ground  of  his  motion,  was  the  result  of  his  own 
improvidence  and  want  of  due  diligence.  Upon  the  question  as 
to  what  constitutes  due  diligence  and  the  requisite  proof  of  its 
exercise  on  the  part  of  one  moving  for  a  new  trial,  on  the  ground 
of  newly-discovered  evidence,  I  have  carefully  considered  the 
long  line  of  authorities  and  the  very  able  argument  submitted 
by  the  learned  counsel  (W.  E.  Earle,  Esq.,)  on  behalf  of  the 
plaintiff,  and  applying  the  test  prescribed,  I  am  satisfied  that  the 
defendant,  E.  H.  Lawrence,  is  not  chargeable  with  insufficient 
diligence. 

It  is  true  that  it  does  not  appear  where  or  when  he  made  dili- 
gent search  or  inquiry  for  the  "  receipt "  which  he  now  exhibits. 
But  the  sufficiency  of  his  search  or  the  extent  of  his  inquiry 
cannot  enter  into  the  case,  since  it  appears  from  the  testimony 
that  the  receipt  was  never  delivered  to  him  in  person,  and  he 
Seclares,  in  his  affidavit,  that  he  became  aware  of  its  existence 
too  late  to  produce  it  at  the  trial.  He  could  scarcely  be  expected 
to  have  made  search  for  a  paper,  the  very  existence  of  which 
was  unknown  to  him. 

The  language  of  the  Supreme  Court  of  the  State  of  New 
York  in  granting  a  new  trial,  on  the  ground  of  newly-discovered 
evidence,  in  the  case  of  Jackson  v.  Oroabyy  appears  to  me  to 
embody  the  true  rule  that  should  govern  the  decision  upon 
applications  of  this  class.  12  Johns.  354.  See,  also,  to  the 
same  effect,  the  opinion  by  Lord  Mansfield  in  Fabrilius  v.  Cock, 
3  Burr.  1771. 

The  objections  that  the  defendant  should  have  proceeded  by 
summons  and  complaint  herein,  and  not  by  petition  and  motion, 
and  that  the  motion  for  a  new  trial  should  have  been  made  dur- 
ing the  term  at  which  the  cause  was  heard,  and  before  the  Cir- 
cuit judge  who  rendered  the  decree,  appear  to  be  untenable,  and 
were  not  insisted  on  by  council  for  plaintiff. 

It  is  sufficient  to  observe,  as  to  the  last  objection,  that  it  was 
not  possible  to  give  notice  of  the  motion  for  a  new  trial  during 
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the  term,  as  the  decision  was  reserved,  and  the  decree  was  filed 
after  the  term  had  expired. 

Nor,  is  it  necessary  that  a  motion  for  a  new  trial  should  be 
made  before  the  judge  who  heard  the  cause.  On  this  point,  the 
Supreme  Court  says,  in  Elmore  v.  Scurry,  1  S.  C.  139 :  "  The 
power  to  grant  new  trials  is  vested  in  the  Circuit  Court,  and  is 
neither  limited  in  terms  to  the  judge  who  tried  the  case,  nor  to 
causes  that  have  originated  or  been  tried  in  the  court  as  now 
constituted.  It  is  an  important  power  of  a  remedial  nature, 
and  ought  not  to  be  encumbered  with  limitations  and  conditions 
not  in  terms,  or  by  necessary  implication,  imposed  by  legislative 
authority." 

I  am  also  satisfied  that  the  correct  form  of  procedure  has  been 
adopted  herein. 

It  is,  therefore,  ordered  that  the  judgment  entered  up  in  the 
above-entitled  cause  be  vacated,  and  that  a  new  trial  be  granted 
therein  on  payment  of  costs  by  the  defendant,  E.  H.  Lawrence. 

The  plaintiflF  appealed  upon  eight  exceptions  to  this  decree. 

The  first  four  are  sufficiently  stated  in  the  opinion.  The  fifth 
and  seventh  were  abandoned.     The  other  two  were  as  follows  r 

6.  Because  it  is  respectfully  submitted  that  a  new  trial  cannot 
be  granted  after  final  judgment  where  the  trial  is  by  the  court. 

8.  Because  the  form  of  procedure  adopted  by  the  defendants, 
Lawrence  and  Gravely,  in  their  efforts  to  obtain  a  rehearing, 
is  neither  recognized  nor  authorized  by  the  laws  of  this  State. 

Messrs.  Eark,  Wells  &  Taylor,  for  appellants. 

This  being  a  case  in  chancery,  errors  of  the  Circuit  judge, 
either  of  law  or  fact,  may  be  corrected.  3  /S.  C  531.  In  jury 
cases,  motions  for  new  trial  need  not  be  made  before  the  judge 
who  heard  the  cause.  1  S,  C.  139.  For  error  of  law,  appeal 
must  be  taken  to  this  court.  14/8.  C.  324.  But  in  chancery 
cases,  while  a  Circuit  judge  may  grant  a  petition  to  institute  pro- 
ceedings in  the  nature  of  a  bill  of  review,  in  a  case  heard  by 
another  Circuit  judge,  he  cannot  do  what  has  been  done  here. 
Judge  Mackey  transposes  the  language  of  Judge  Thomson^s 
decree  and  ascribes  to  the  latter  language  not  used.     There  was 
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no  evidence  of  due  diligence  to  produce  at  the  former  trial  this 
receipt,  which  must  have  been  in  the  possession  of  some  of  the 
defendants.  This  is  fatal  to  the  application.  6  Rich,  Eq.  364 ;  3 
Id.  465;  16  Vea.  360;  2  Dan,  Ch.  Pr,  1638.  The  evidence  is 
merely  cumulative,  and,  therefore,  not  sufficient  to  gain  a  new 
trial.  1  Story  {U.  S.)  218,  cited  in  11  Rich.  Eq.  52;  2  Paiffe 
24;  3  Story  {U.  S.)  299,  311;  3  Rich.  Eq.  636.  Jackson 
V.  Oroeby  and  FabrUius  v.  Cocky  cited  in  the  Circuit  decree,  do 
not  fully  sustain  it.  The  evidence  here  would  impeach  a  witness 
who  testified  at  the  first  hearing ;  the  motion  should,  therefore, 
be  refused.  3  Johns.  Ch.  124.  The  fifth  and  seventh  grounds 
of  appeal  are  not  sustained  by  the  brief.  The  mode  adopted 
here  has  no  sanction  in  this  State.  See  2  Dan.  Ch.  Pr. 
1626;  Bailey  Eq.  2S4;  1  HiU  Ch.  35;  MUf.  Eq.  PL  78,  81 ; 
5  Rich.  Eq.  422;  2  Har.  &  J.  230;  Story  Eq.  PI.  §  634a. 
There  should  have  been  a  petition  for  leave  to  file  a  complaint 
in  the  nature  of  a  bill  of  review.     5  Mas.  ( U.  S.)  303; 

Mr.  M.  F.  Ansel,  contra. 

October  12th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  The  object  of  this  action  was  to  subject  a 
certain  tract  of  land  to  the  payment  of  judgments  held  by  the 
plaintiff  against  the  defendant,  Philpot,  and,  for  this  purpose,  to 
set  aside  a  sale  of  the  same,  under  a  judgment  of  foreclosure,  to 
the  defendant,  Lawrence,  and  a  deed  made  by  him  to  his  co-de- 
fendant. Gravely. 

The  facts,  out  of  which  the  controversy  grew,  are,  in  brief,  as 
follows :  The  defendant,  Philpot,  bought  a  tract  of  land  from 
one  W.  G.  Field,  paying  part  cash,  and  giving  his  note,  secured 
by  a  mortgage  of  the  premises,  for  the  balance.  The  allegation 
on  the  part  of  the  defendants  is,  that  Philpot  borrowed  the 
money  from  Lawrence  with  which  to  pay  the  note,  and  paid  it 
to  Field,  with  the  understanding  that  when  the  note  was  fully 
paid  to  Field,  it  and  the  mortgage  should  be  assigned  to  Law- 
rence, as  a  security  for  the  money  advanced  by  him.  Accord- 
ingly, when  Field  received  the  balance  due  him  on  the  note,  the 
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mortgage,  with  the  note,  was  assigned  by  Field  to  Lawrence* 
An  action  was  then  brought  by  Lawrence,  as  assignee  of  the 
mortgage,  to  foreclose  the  same,  under  which  Lawrence  bid  off 
the  land,  and,  subsequently,  conveyed  the  same  to  the  defendant, 
Gravely.  The  plaintiff,  on  the  other  hand,  contends  that  the 
arrangement  for  the  transfer  of  the  mortgage  to  Lawrence  was 
fraudulent  and  designed  to  defeat  the  creditors  of  Philpot,  some 
of  whom  had  reduced  their  claims  to  judgment,  and  that  there 
was  no  agreement  on  the  part  of  Field  to  assign  the  mortgage 
before  the  debt,  secured  by  it,  was  paid,  and,  consequently,  when 
the  note  was  paid  by  Philpot,  the  mortgage  was  satisfied,  and 
the  assignment  of  it  was  a  nullity.  The  case  was  heard  by  Judge 
Thomson  at  March  Term,  1880,  and,  on  May  3d  thereafter,  his- 
decision  was  filed,  in  which  he  held  that  the  evidence  showed 
that  there  was  no  agreement  for  the  assignment  of  the  mortgage 
before  the  debt,  secured  by  it,  was  paid,  and,  therefore,  that  the 
assignment  was  a  nullity,  and  that  the  purchaser  under  the  suit 
for  foreclosure  took  nothing.  He,  therefore,  ordered  the  land 
sold,  and  the  proceeds  disposed  of  as  the  court  might  thereafter 
order.  Within  ten  days  after  this  decision  was  filed,  the  defend- 
ants, Lawrence  and  Gravely,  gave  notice  that,  at  the  next  term 
of  the  Court  of  Common  Pleas,  they  would  move  for  a  new 
trial,  upon  the  ground  of  newly-discovered  evidence,  and,  also, 
filed  a  petition,  accompanied  with  affidavits,  setting  forth  fully 
the  grounds  of  their  motion.  The  newly-discovered  evidence 
relied  upon  is  in  the  form  of  a  receipt,  which  reads  as  follows : 

"  Received  of  E.  H.  Lawrence  four  hundred  dollars,  to .  be 
credited  on  note  I  hold  against  I.  H.  Philpot.  When  the  said 
Lawrence  shall  raise  said  note  I  agree  to  assign  said  mortgage  to 
him. 

(Signed)  "W.G.  Field, 

"January  12th,  1876.'^ 

At  the  next  term  of  the  court  the  motion  for  a  new  trial  was 
heard  by  Judge  Mackey  and  granted,  whereupon  the  plaintiff 
appealed  on  various  grounds,  which  will  be  considered  in  their 
order: 
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1.  Because  "one  Circuit  judge  has  no  authority  to  reverse 
and  nullify  the  decision  or  decree  of  another  Circuit  judge,  as 
was  done  by  the  order  granting  a  new  trial  in  this  instance." 

It  is  quite  manifest  that  Judge  Mackey,  in  granting  the  motion 
for  a  new  trial,  does  not  undertake  to  reverse  or  nullify  the 
decision  or  decree  of  Judge  Thomson.  The  latter  rested  his 
decision  solely  upon  the  ground  that  the  evidence,  as  presented 
to  him,  satisfied  his  mind  that  there  was  no  agreement  to  assign 
the  mortgage  until  after  the  debt,  secured  by  it,  had  been  paid 
by  the  mortgagor,  and,  therefore,  that  the  assignment  was  a 
nullity,  there  being  then  nothing  to  assign.  Judge  Mackey, 
without  pretending  to  controvert  or  question  the  correctness  of 
this  conclusion  of  fact  on  the  testimony  before  Judge  Thomson, 
and  without  questioning  the  conclusion  of  law  deduced  there- 
from— indeed,  admitting  the  correctness  of  the  law  laid  down, 
simply  holds  that  the  newly-discovered  evidence  would  have  a 
very  important  bearing  upon  the  question  of  fact,  which  was 
made  the  basis  of  the  fornier  decision,  and  would,  probably, 
tend  to  induce  a  different  conclusion,  and  grants  the  motion  for 
a  new  trial,  in  order  that  the  parties  may  have  the  opportunity 
of  introducing  this  newly-discovered  evidence.  He  does  not 
grant  the  motion  because  of  any  error  committed  by  Judge 
Thomson,  but  solely  because  of  the  discovery,  since  the  former 
trial,  of  certain  evidence,  which,  in  his  judgment,  was  well 
calculated  to  influence  the  result  and  show  that  the  former 
decision  was  erroneous ;  not  because  of  any  fault  or  error  in  the 
judge  who  rendered  the  former  decision,  but  because  of  the 
absence  of  that  full  light  which  subsequent  discoveries  have 
enabled  the  parties  to  shed  upon  the  questions  of  fact  involved. 
This  ground  of  appeal  cannot,  therefore,  be  sustained. 

The  second  ground  of  appeal  is  based  upon  the  allegation  that 
there  was  no  evidence  whatever  tending  to  show  that  the 
parties  could  not,  by  the  use  of  due  diligence,  have  discovered 
the  new  evidence  in  time  for  the  former  trial.  There  is  no 
doubt  that,  in  order  to  entitle  a  party  to  a  new  trial,  upon  the 
ground  of  subsequently-discovered  evidence,  he  must  show  not 
only  that  the  evidence  has  been  discovered  since  the  former  trial, 
but  that  he  could  not,  by  the  use  of  due  diligence,  have  acquired 
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a  knowledge  of  the  fact  in  time  to  use  it  at  the  former  trial. 
As  is  said  by  Lord  Eldon,  in  Young  v.  Keiffktley,  16  Ves.  350, 
the  question  is  not  what  the  petitioner  knew,  but  what,  by 
using  due  diligence,  he  might  have  known.  If,  therefore,  the 
Circuit  judge  had  ignored  or  disregarded  this  rule,  that  would 
have  been  such  an  error  of  law  as  would  furnish  ground  for  the 
reversal  of  his  judgment.  But  he  seems  distinctly  to  have 
recognized  this  rijle,  and  to  have  found  as  matter  of  fact  "  that 
the  defendant,  Lawrence,  is  not  chargeable  with  insufficient  dili- 
gence." The  question  of  diligence  is  one  of  fact,  and,  as  it  has 
been  found  by  the  Circuit  judge  against  the  appellant,  we  see  no 
ground,  under  the  well-established  rule,  to  reverse  that  finding. 
Indeed,  the  showing  here  seems  to  be  quite  as  strong  as  it  was  in 
the  case  of  Ex  parte  Vandersmissen,  6  Rich.  Eq.  519,  in  which 
leave  was  granted  to  file  a  bill  of  review  on  the  ground  of  newly- 
discovered  evidence. 

The  third  ground  of  appeal  alleges  error  in  granting  the 
motion  because  the  newly-discovered  evidence  was  merely 
cumulative.  It  is  not  to  be  denied  that  appellant  is  sustained 
by  expressions  of  opinion  on  the  part  of  more  than  one  chancel- 
lor in  some  of  our  reported  cases,  but  we  are  not  aware  of  any 
case  in  this  State  in  which  the  abstract  proposition  has  been  in- 
volved and  decided.  We  know  of  no  case  in  which  a  new 
trial  or  a  rehearing  has  been  refused  simply  because  the  allied 
newly-discovered  evidence  was  merely  cumulative.  And  when, 
as  in  this  case,  the  newly-discovered  evidence  is  in  writing,  and 
is  so  directly  applicable  to  the  very  point  upon  which  the 
decision  at  the  former  hearing  turned,  we  think  it  would 
amount  to  a  denial  of  justice  to  refuse  the  motion  because  the 
newly-discovered  evidence  may,  in  one  sense,  be  r^arded  as 
cumulative.  That  there  are  cases  in  which  a  new  trial  has  been 
granted  on  the  ground  of  newly-discovered  evidence  which  was 
merely  cumulative,  see  Jackson  v.  Orosby,  12  Johns.  354.  We 
may  also  remark  that  this  evidence  can  scarcely  be  regarded  as 
merely  cumulative  of  that  offered  at  the  former  hearing,  for  the 
real  point  in  controversy  then  seemed  to  be  whether  the  arrange- 
ment between  Lawrence  and  Philpot  was  bona  fide  or  collusive, 
and  designed  to  defeat  the  creditors  of  Philpot,  and  Philpot  did 
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not  undertake  to  testify  positively  that  there  was  any  agreement 
between  himself  and  Field,  that  the  mortgage  was  to  be  assigned 
to  Lawrence.  His  language  was :  "  Think  I  told  Field,  in  the 
spring  of  1876,  that  when  the  $800  was  paid,  wanted  him  to 
assign  the  mortgage ;  think  I  must  have  told  him  so.'^  We  do 
not  think  that  this  ground  of  appeal  should  be  sustained. 

The  fourth  ground  of  appeal  is  based  upon  th^roposition 
that  a  new  trial  should  not  be  granted  on  the  ground  of  newly- 
discovered  evidence,  the  eflFect  of  which  is  to  impeach  or  contra- 
dict a  witness  examined  at  the  former  hearing.  Whatever  may 
be  the  rule  elsewhere,  it  is  quite  certain  that  such  is  not  the  rule 
in  this  State,  nor  does  it  seem  to  be  the  rule  in  England.  In 
Leoingaworth  ads^  Fox,  2  Bay  520,  a  new  trial  was  granted 
because  evidence  was  discovered  after  the  trial,  showing  that 
one  Rountree,  a  witness  who  had  testified  at  the  former  trial, 
was  interested  in  the  event  of  the  suit,  though  he  had  stated, 
when  examined  on  his  voir  dire,  that  he  had  no  interest.  In 
Durant  v.  Ashmorey  2  Rich.  184,  a  new  trial  was  granted  on 
the  ground  of  after-discovered  written  evidence,  which  might  have 
affected  the  credit  of  a  witness  examined  at  the  former  trial. 
So,  in  FabrUixis  v.  Cock,  3  Burr.  1771,  a  new  trial  was  granted 
because  evidence  was  discovered  after  the  former  trial,  going 
to  show  the  subornation  of  witnesses  who  testified  at  the  first 
trial. 

The  fifth  and  seventh  grounds  of  appeal  having  been  aban- 
doned, the  only  remaining  question  is  as  to  the  propriety  of  the 
mode  of  proceeding  adopted  in  this  case. 

Under  the  practice  of  the  former  Court  of  Equity  it  might, 
perhaps,  have  been  difficult  to  sustain  the  mode  of  proceeding 
adopted  in  this  case.  Under  that  practice,  a  petition  for  re- 
hearing and  a  bill  of  review  were  sustainable  on  similar 
grounds,  one  of  which  was  newly-discovered  evidence  {Hunt  v. 
Smith,  3  Rich.  Eq.  541) ;  but  a  petition  for  rehearing  was  the 
proper  mode  of  proceeding  where  the  decree  had  not  been 
signed  and  enrolled  or  filed,  whereas,  after  the  filing  of  the 
decree,  the  proper  mode  of  proceeding  would  be  by  an  applica- 
tion for  leave  to  file  a  bill  of  review  {Simpson  v.  Downs,  5 
Rich.  Eq.  425 ;  Sinsm  v.  Picheti,  2  Hill  Ch.  353) ;  and  such 
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bill  could  not  be  filed  without  leave  of  the  court.  Simpson  v. 
Smith  or  Watts,  6  Rich.  Eq.  364.  If,  therefore,  this  should  be 
regarded  as  a  petition  for  rehearing,  it  is  liable  to  two  objec- 
tions :  First,  because  the  decree  had  been  filed,  and,  second,  the 
petition  is  not  certified  by  two  counsel.  JEb  parte  Terry,  Rice 
Ck  1;  3  Dan.  Ch.  Pr.  1623.  On  the  other  hand,  if  it  be 
regardedJfc  in  the  nature  of  a  bill  of  review,  no  leave  of  the 
court  to  ^  it  seems  to  have  been  obtained. 

It  seems  to  us,  however,  that  since  the  abolition  of  the  Court 
of  Equity  and  the  requirement  of  the  constitution  in  Section  3, 
Article  V.,  that  justice  shall  be  administered  in  a  uniform  mode 
of  pleading,  without  distinction  between  law  and  equity,  these 
modes  of  proceeding,  by  a  petition  for  rehearing  and  by  bill  of 
review,  have  become  inapplicable,  and  that  now  the  same  results 
can  be  obtained  by  motion  under  the  provisions  of  Section  2, 
Chap.  CV.,  Om.  Stat,  497.  HiU  v.  Watsm,  10  S.  C.  277.  See 
also  remarks  of  Simpson,  C.  J.,  in  State  v.  David,  lA  S.  C.  428. 
It  is  true  that  the  section  of  the  Greneral  Statutes  just  referred 
to  has  been  repealed  by  the  act  of  December  21st,  1880,  17 
Stat.  341 ;  but  this  act,  by  its  express  terms,  does  not  apply  to 
judgments  then  existing  or  to  cases  then  in  suit,  and,  therefore, 
does  not  affect  this  case.  We  think,  therefore,  that  there  is  no 
valid  objection  to  the  mode  of  proceeding  adopted  in  this  case. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1101. 
ALEXANDER  v.  ALEXANDER. 


Section  357  of  the  Code  of  Procedure  was  repealed  by  the  act  of  Decem- 
ber, 1878,  which  fixes  the  time  within  which  every  appeal  to  the  Supreme 
Court  must  be  taken ;  but  such  repeal  did  not  afiect  cases  where  the  right 
of  appeal  attached  before  this  act  went  into  operation. 
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2.  Decree  was  filed  November  22d,  1878,  and  more  than  three  months  after- 
wards, but  before  written  notice  of  such  filing,  notice  of  appeal  was  given ; 
on  motion,  the  appeal  was  dismissed. 


Motion  to  dismiss  appeal. 

Susan  B.  Alexander,  and  another,  against  T.  M.  Alexander, 
administrator,  and  others.  No  papers  have  been  furnished  the 
reporter,  except  the  opinion  of  this  court. 

October  17th,  1881.  The  opinion  of  the  court  was  deliv- 
ered hj 

Simpson,  C.  J.  The  questions  involved  here  arise  upon  a 
motion  to  dismiss  the  appeal  in  the  above-entitled  case. 

On  November  22d,  1878,  a  decree  was  pronounced  by  Judge 
Hudson,  at  chambers,  in  the  above  case,  in  favor  of  the  plain- 
tiff, respondent.  iThe  decree,  on  its  face,  purports  to  have  been 
by  consent  of  counsel  on  both  sides.  Judgment  was  entered, 
and  the  judgment  roll  filed  on  the  same  day  of  the  decree  in  the 
clerk's  office  for  Pickens  county,  the  county  of  the  action.  On 
February  5th,  1880,  over  fourteen  months  after  the  judgment 
was  perfected  by  filing  the  judgment  roll,  a  notice  of  appeal  was 
served  on  plaintiff's  attorneys  by  other  attorneys  than  those  on 
the  record  for  defendant,  Sarah  A.  Alexander.  This  notice  was 
endorsed  by  plaintiff's  attorneys  and  returned. 

Upon  these  facts  the  respondent  now  moves  to  dismiss  the 
appeal  on  two  grounds : 

1.  "Because  the  notice  of  appeal  was  not  served  within  the 
time  prescribed  by  the  law. 

2.  "Because  the  decree  was  by  consent,  and  is  not,  therefore, 
appealable." 

At  the  time  the  decree  of  Judge  Hudson  was  pronounced  and 
the  judgment  entered,  to  wit,  November  22d,  1878,  the  law 
regulating  appeals  as  to  time  was  contained  in  Section  357  of 
the  code.  That  section  provided  "that  appeals  to  the  Supreme 
Court,  under  Subdivision  2,  Section  11,  of  the  code,  must  be 
taken  within  sixty  days  after  written  notice  of  the  order  shall 
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have  been  given  to  the  party  appealing.  Every  other  appeal 
allowed  by  the  second  chapter  of  this  title  must  be  taken  within 
three  months  after  the  judgment  shall  be  perfected  by  filing  the 
judgment  roll/'  The  decree  or  judgment  appealed  from  in  this 
case  belonged  to  the  second  class  above  referred  to,  and  the 
appealing  party,  therefore,  had  three  months,  and  only  three 
months,  under  Section  357  (mpra)  from  the  filing  of  the  judg- 
ment roll,  within  which  to  appeal. 

It  is  admitted  that  the  notice  was  not  given  until  after  four- 
teen months  had  elapsed  from  that  time.  This,  then,  is  fatal  if 
Section  357  was  applicable  to  the  case.  But  the  appellant  con- 
tends that  the  appeal  in  this  case  is  not  governed  by  Section 
357.  She  claims  that  Section  357  was  repealed  by  the  act  of 
December,  1878,  and  this  case  is  subject  to  the  provisions  of 
that  act. 

The  act  of  1878  provides  "that  in  every  appeal  from  an 
order,  decree  or  judgment,  or  other  matters  from  which  an 
appeal  may  be  taken  to  the  Supreme  Court,  the  appellant  or  his 
attorney  shall,  within  ten  days  after  written  notice  that  such 
order,  decree  or  judgment  has  been  granted  at  chambers,  give 
notice  to  the  opposite  party  of  his  intention  to  appeal,  *  *  * 
and  upon  his  failure  to  do  so,  his  appeal  shall  be  regarded  as 
waived."  It  is  admitted  that  no  written  notice  has  ever  been 
given  to  the  appellant  of  the  granting  of  the  decree  in  question, 
so  that  if  the  act  of  1878  (supra)  does  apply,  then  her  claim 
that  she  is  within  time  is  well  founded.  The  question,  then,  in 
the  case  is :  Under  which  of  these  two  acts.  Section  357  of  the 
code,  or  the  act  of  December,  1878,  does  this  appeal  fall? 

The  act  of  1878,  by  its  terms  (Section  5),  was  not  to  go  into 
operation  until  February  1st,  1879,  and  by  Section  6  of  the  act 
it  is  provided  "that  all  acts,  and  parts  of  acts,  inconsistent  here- 
with are  hereby  repealed.^'     16  Stat.  699. 

The  respondent  contends  that  Section  357  of  the  code,  or  at 
least  so  much  of  it  as  limits  absolutely  the  time  of  appeal  to 
three  months,  or  to  a  certain  class  of  cases,  is  not  inconsistent 
with  the  act  of  1878,  and,  therefore,  that  this  portion  of  this 
section  is  still  of  force,  which,  not  having  been  complied  with  by 
the  appellant,  the  appeal  must  be  dismissed.     His  position  is, 
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that  under  Section  357  of  the  code,  and  previous  to  the  passage 
of  the  act  of  December,  1878,  a  losing  party  was  entitled  to 
three  months  from  the  filing  of  the  judgment  roll  within  which 
to  give  his  notice  of  appeal,  in  cases  like  that  before  the  court, 
and  that  the  act  of  December,  1878,  has  neither  taken  away  nor 
extended  this  right  absolutely,  but  that  it  still  stands  as  to 
orders,  decrees  or  judgments  granted  at  chambers,  except  in 
cases  where  the  successful  party  shall  give  written  notice  of  the 
granting  of  such  order,  decree  or  judgment  to  the  other  side 
or  his  attorney,  in  which  case  the  right  to  appeal  is  lost, 
unless,  within  ten  days  after  such  written  notice,  the  appel- 
lant shall  give  notice  of  his  intention  to  appeal.  The 
argument  is,  that  while  the  act  of  December,  1878,  is  incon«- 
sistent  with  the  other  provisions  of  Section  357  as  to  the 
sixty  days  allowed  to  orders,  &c.,  and  to  so  much  as  allowed 
three  months  to  rulings,  orders,  decrees  or  judgments  pro- 
nounced in  open  court,  yet,  as  to  the  orders,  decrees  and 
judgments  granted  at  chambers,  the  two  may  stand  together, 
and  that  in  such  cases  the  time  for  appeal  is  still  limited  to  three 
months  from  the  filing  of  the  judgment  roll,  unless  the  success- 
fill  party  shall  give  notice  in  writing  to  the  other  side,  or  by 
attorney,  within  that  time  of  the  filing  of  the  decree,  when  the 
time  will  be  curtailed  and  cut  down  to  ten  days  thereafter.  And 
the  three  months  having  elapsed  in  this  case  without  any  notice 
of  the  filing  of  the  decree,  the  appeal  has  been  waived  without 
remedy. 

This  argument  is  ingenious,  but  we  do  not  think  it  sound. 
We  think  that  Section  357  of  the  code  is  inconsistent,  in  all  of 
its  provisions,  with  the  act  of  December,  1878,  and  was,  there- 
fore, repealed  from  February  Ist,  1879,  the  time  when  this  act 
took  effect.  Section  357  gave  the  right  of  appeal  from  matters 
embraced  under  Subdivision  2  of  Section  11  of  the  code  for 
sixty  days  after  written  notice  of  the  passage  of  the  order.  By 
the  act  of  December,  1878,  this  time  has  been  reduced  to  ten 
days.  These  two  provisions  are  certainty  inconsistent.  In  every 
other  appeal  under  this  section  three  months  were  allowed  from 
the  filing  of  the  judgment  roll.  This  embraced  rulings,  orders, 
decrees  and  judgments  pronounced  in  open  court,  as  well  as  those 


Digitized  by 


Google 


130        Alexander  v.  Alexandeb. 

Opinion  of  the  Court 

granted  at  chambers.  In  the  act  of  December,  1878,  the  time 
for  appealing  from  rulings,  orders,  decrees  or  judgments  pro- 
nounced in  open  court  is  reduced  to  ten  days  after  the  rising  of 
the  court.  In  terms  this  is  inconsistent  with  Section  367.  As 
to  such  orders,  decrees  and  judgments  as  are  granted  at  cham- 
bers, it  is  provided  in  the  act  of  1878,  that  the  appeal  must  be 
taken  within  ten  days  after  written  notice  that  such  orders, 
decrees  or  judgments  have  been  granted.  Is  this  not  inconsistent 
with  the  right  which  the  losing  party  had  unconditionally  for 
three  months  after  the  filing  of  the  judgment  roll  under  Section 
357  in  such  cases?  A  new  event  is  fixed,  to  wit,  written  notice 
of  the  granting  of  the  decree,  which  is  to  give  currency  to  the 
time  within  which  the  appeal  is  to  be  taken  or  deemed  waived, 
and  a  new  time  is  specified,  to  wit,  ten  days,  instead  of  three 
months.  Even  according  to  the  oonsti'uction  contended  for  by 
appellant,  the  unconditional  right  of  three  months,  which  is 
allowed  under  Section  357,  is  taken  away  by  the  provision  which 
authorizes  the  successful  party  to  shorten  this  time  by  the  notice 
provided  in  the  act  of  1878.  Thus  far,  at  least,  the  provisions 
of  the  two  acts  are  inconsistent.  This  would  leave  but  a  small 
fragment  of  the  Section  367  untouched.  Can  it  be  that  the 
l^islature  intended  to  repeal  all  of  this  section,  except  this  frag- 
ment ?  In  our  opinion  it  was  the  intention  of  the  l^islature, 
by  the  act  of  December,  1878,  to  place  all  appeals  upon  nearly 
the  same  plane  as  possible,  and,  having  provided  that  all  appeals 
from  rulings,  orders,  decrees  or  judgments,  made  and  pronounced 
in  open  court,  should  be  taken  by  notice  of  intention,  within 
ten  days  after  the  rising  of  the  court,  or  deemed  waived  where 
the  parties  litigant  or  their  attorneys  must  be  supposed  to  have 
had  notice,  it  made  the  same  provision  as  to  orders,  decrees  and 
judgments  granted  at  chambers — substituting  written  notice  of 
the  filing  of  the  decree  in  the  place  of  the  announcement  in 
open  court  of  those  granted  there. 

In  this  view  we  think  that  Section  357  of  the  code,  aa  a 
whole,  is  inconsistent  with  the  act  of  December,  1878,  and, 
therefore,  falls 'under  the  repealing  clause  of  that  act. 

But  we  do  not  see  how  this  can  help  the  appellant  in  this  case. 
The  repeal  of  Section  357  did  not  take  place  until  February 
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Ist,  1879,  when  the  act  of  1878  took  effect.  The  judgment  in 
this  case  was  rendered  and  the  judgment  roll  filed  some  two 
months  before  this,  to  wit,  November  22d,  1878.  This  even 
before  the  act  of  1878  was  passed.  At  that  time  Section 
357  of  the  code  was  of  force.  The  right  of  the  appellant  to 
his  appeal  then  attached,  and  was  subject  both  as  to  the  right 
and  as  to  its  limitations  to  this  section.  The  l^islature  did  not 
intend  that  the  act  of  1878  should  apply  to  such  cases.  It  was 
intended  to  apply  to  and  govern  in  cases  where  judgments,  &c., 
should  be  rendered  after  the  act  took  effect.  The  fifth  section, 
providing  that  the  act  should  not  take  effect  until  the  first  of 
February  after,  its  passage,  is  an  unusual  section  to  be  found  in  an 
act,  and  can  be  explained  in  no  other  way  but  as  indicating  an 
intention  that  the  act  should  have  no  retroactive  effect,  but,  on 
the  contrary,  should  apply  only  to  orders,  decrees  and  judgments 
obtained  after  it  went  into  operation,  leaving  the  law,  as  it  then 
stood,  to  govern  in  cases  already  having  passed  into  judgment. 
This  view  is  sustained  by  authority.  See  the  case  of  Warren^ 
Wallace  &  Co.  v.  Jonesy  9  S.  C.  292,  in  which  Mclver,  A.  J., 
delivered  the  opinion  of  the  court;  Hx parte  Graham,  13  RuJi. 
L.  277;  Cooley  Const  Lim.  370. 

Section  357  of  the  code,  then,  being  of  force  at  the  time  the 
right  of  appei^l  attached  in  this  case,  it  must  stand  or  fall,  as  that 
section  may  determine,  and,  it  being  admitted  that  no  notice  of 
appeal  was  given  by  the  appellant  within  the  three  months  after 
the  filing  of  the  judgment  roll  required  by  that  section,  it  follows 
that  the  appeal  must  be  dismissed. 

The  objection  to  the  appeal  being  fatal  on  the  first  ground,  it 
will  be  unnecessary  to  consider  the  second. 

It  is  ordered  that  the  appeal  be  dismissed. 

McIvER  and  McGtOWAN,  A.  J.'s,  concurred. 
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CASE  No.  1102. 
ELLEN  V.  ELLEN. 

1.  The  failure  of  the  Circuit  judge  to  charge  the  jury  more  strongly  than  in 
the  language  of  the  request,  cannot  be  assigned  as  error. 

2.  A  party  in  possession  of  land  under  an  Averse  claim,  conveyed  to  his  son 
in  fee,  before  ten  years  had  expired,  reserving  to  himself,  by  the  deed,  the 
use  for  life,  and  continued  in  possession  until  his  death,  thus  completing  a 
ten  years'  possession.  Held,  that  until  an  adverse  claim  has  continued  for 
ten  years,  it  does  not  ripen  into  a  right,  and,  therefore,  the  deed  of  such 
claimant,  within  that  time,  could  convey  no  title. 

3.  Nor  could  such  a  deed  be  sustained  as  a  covenant  to  stand  seised  to  uses. 

4.  The  question  involved  being  adverse  possession  by  plaintiff's  grantor,  the 
trial  judge  restricted  the  plaintiff  to  proof  of  his  grantor's  a^Us  of  owner- 
ship, excluding  all  declarations  as  feir  as  possible ;  but  in  reply  to  full 
proof  by  defendant  of  the  gnmtor's  admissions  of  permissive  possession, 
plaintiff  was  permitted  to  prove  the  grantor's  declarations  accompanying 
his  occupancy,  to  show  adverse  claim.  Held,  that  there  was  no  error  in 
these  rulings. 

5.  Tax  receipts,  as  evidence  of  payment  of  taxes,  are  admissible  to  show  a 
claim  of  ownership,  but  they  do  not  sustain  such  claim,  where  it  is  shown 
that  the  taxes  were  paid  under  a  contract  with  the  real  owner. 


Before  Hudson,  J.,  Marion,  April,  1880. 

Action  commenced  in  September,  1879,  by  John  H.  Ellen, 
by  Caroline  M.  Ellen,  his  guardian  ad  lUem,  against  William 
B.  Ellen,  for  the  recovery  of  land.  Verdict  being  for  plaintiff, 
defendant  moved  for  a  new  trial  upon  the  same  grounds,  sub- 
stantially, as  were  taken  in  his  exceptions  to  the  order  of  the 
Circuit  judge  overruling  the  motion.  This  order  clearly  states 
the  case,  and  was  as  follows : 

This  was  an  action  by  John  H.  Ellen,  the  youngest  son  and 
only  child  of  David  Ellen  by  a  second  wife,  against  an  elder 
half-brother,  a  son  by  the  first  wife,  to  recover  the  possession  of 
a  tract  of  about  one  hundred  acres  of  land,  of  which  the  plain- 
tiff had  been  ousted  by  the  defendant,  and  forcibly  kept  out. 
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David  Ellen  died  at  an  advanced  age  in  1876,  being  about 
ninety  years  old. 

The  contest  was  a  very  bitter  family  quarrel,  and  gave  rise 
to  much  testimony  and  a  very  animated  contest  in  court.  The 
land  papers  of  old  man  David  Ellen,  as  well  as  of  W.  B.  Ellen, 
were  lost  and  destroyed  during  the  war  by  being  carelessly 
buried  during  the  passage  of  Gren.  Sherman's  forces  through  the 
country.  Having  not  been  recorded,  much  testimony  was  intro- 
duced to  prove  the  existence  and  contents  of  deeds,  and  still 
more  concerning  the  character  of  the  very  long  possession  of 
David  Ellen  of  the  territory  in  dispute — ^a  fact  which  was  con- 
ceded on  both  sides ;  the  question  being  not  as  to  the  fact  of  his 
possession,  but  as  to  its  character. 

The  plaintiff  derived  his  title  immediately  from  David  Ellen, 
by  deed,  in  1871,  in  which  the  old  man  reserved  a  life-estate  in 
the  land  to  himself,  and  continued  in  possession  up  to  his  death, 
in  1876.  This  deed,  coupled  with  possession  of  the  land  by  his 
father  for  a  period  of  about  forty  years  anterior  thereto,  con- 
stituted the  plaintiff's  title.  The  defendant  relied  on  an  old 
grant  to  one  Hyatt,  a  deed  from  Hyatt  to  Robert  McKenzie,  Sr., 
an  alleged  deed  from  said  McKenzie  to  Zimri  Ellen,  which 
could  not  be  produced,  as  it  was  alleged  to  be  lost  and  had 
never  been  recorded,  and  the  record  copy  of  a  deed  from  Z. 
Ellen  to  the  defendant. 

After  a  very  tedious  trial,  lasting  several  days,  and  a  very 
full  argument  of  the  case,  the  jury  found  a  verdict  for  the 
plaintiff. 

This  motion  is  to  set  aside  the  verdict,  and  for  a  new  trial 
upon  the  specified  grounds. 

The  first  ground  rests  in  the  misapprehension  of  counsel.  I 
distinctly  charged  the  jury  that  the  existence  of  the  alleged  deed 
from  R.  McKenzie,  Sr.,  to  Zimri  Ellen  might  be  inferred  by 
them  from  the  testimony  of  Zimri  Ellen,  William  B.  Ellen, 
and  the  declarations  of  old  man  David  Ellen ;  and  it  is  a  mis- 
take in  counsel  when  they  say  that  the  declarations  of  the  old 
man,  as  testified  to  by  witnesses,  were  withheld  by  me  from  the 
jury  in  my  charge.  These  declarations  were  allowed  to  go  to 
the  jury  as  evidence  against  the  plaintiff,  his  grantee. 
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2.  Upon  the  second  exception  I  have  to  remark,  that  I  did 
instruct  the  jury,  that  if  they  believed  from  the  testimony  that 
the  old  man  Ellen  did  hold,  occupy  and  possess  the  land  ad- 
versely to  the  defendant  and  the  world,  from  1865  to  1876,  that 
a  title  would  accrue  to  him  as  against  the  defendant,  notwith- 
standing the  fact  that  he,  in  1871,  made  a  deed  of  the  land  to 
the  plaintiff,  in  which  he  reserved  to  himself  a  life-estate.  That 
until  the  death  of  his  father,  in  1876,  the  plaintiff  had  neidier 
the  possession  nor  right  of  possession,  but  the  undisputed  con- 
tinuance of  the  old  man's  possession  until  his  death  inured  to 
the  benefit  of  his  title  against  the  defendant,  and  to  the  re- 
mainderman would  pass  a  title  thus  perfected,  however  imperfect 
it  might  have  been  in  1871. 

In  this  I  do  not  think  there  was  error.  The  conveyance  of 
itself  could  not  break  the  possession  unless  the  life-tenant  had 
surrendered  to  the  remainderman ;  so  long  as  he  held  possession 
adversely,  still  owning  the  life-estate,  the  possession  would  be 
for  the  benefit  of  that  estate,  and  was  still  the  old  man's  adverse 
possession  (if  the  evidence  showed  it  to  be  adverse);  and  the 
character  of  the  possession  was  strictly  left  to  the  jury  to 
determine. 

3.  On  the  main  question  in  the  case,  to  wit,  the  character  of 
old  man  Ellen's  possession,  there  was  great  conflict  of  testimony, 
and  it  was  left  to  the  jury  to  determine  its  weight  and  pre- 
ponderance. On  this  question  the  battle  was  chiefly  fought, 
and  the  the  jury  having  decided  it  in  favor  of  the  adverse 
possession  of  David  Ellen,  I  do  not  think  I  should  disturb  the 
verdict. 

4.  The  fourth  exception  questions  the  competency  of  declara- 
tions of  David  Ellen,  deceased,  as  to  the  character  of  his  pos- 
session, and  his  claim  of  title. 

There  was  an  earnest  contest  over  the  testimony  on  this  point, 
and  a  strenuous  effort  on  the  part  of  the  court  to  confine  the 
contestants  to  the  rule  governing  such  evidence.  In  the  evi- 
dence in  chief  for  the  plaintiff,  he  was  confined  to  proof  of  acts 
of  ownership  alone ;  but  frequently  in  bringing  out  this  testimony, 
witnesses  did,  before  they  could  be  stopped,  repeat  declarations 
of  David  Ellen,  accompanying  his  acts  of  ownership  and  posses- 
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sion,  amounting  to  a  claim  of  the  land.  But  the  rule  confining 
him  to  the  naked  acts  of  ownership  without  declarations  was 
followed  bj  him  and  enforced  bj  the  court  as  rigidly  as  possible. 

The  defendant^  in  developing  his  case,  was  given  the  unre- 
strained privily  of  introducing  against  the  plaintiff  the 
declarations  of  David  Ellen,  while  in  possession,  to  qualify 
that  possession,  and  to  show  it  to  be  permissive  and  not 
adverse  to  the  defendant.  These  ran  through  a  long  series  of 
years,  just  as  did  the  acts  of  ownership  established  by  the 
plaintiff.  When  the  plaintiff  came  to  reply  to  this  testimony, 
he  was  allowed  to  do  so  by  additional  proof  of  adverse  posses- 
sion, and  assertions  of  title  and  claim  of  title  accompanying  and 
attending  these  acts  of  ownership,  and  during  his  actual  posses- 
sion, to  show  the  same  to  be  adverse  to  defendant  and  all  others. 

It  is  difficult  to  conceive  how  the  character  of  a  man's  posses- 
sion of  land,  whether  in  his  own  right  or  in  right  of  another, 
whether  adverse  or  permissive,  could  ever  be  proved  unless  it  be 
by  his  acts  and  words  accompanying  such  acts  while  in  possession 
and  occupancy.  As  explanatory  of  that  possession,  we  think,  as 
part  of  the  res  gestcBy  they  are  as  admissible  for,  as  well  as  against, 
one  claiming  under  and  through  the  allied  adverse  possession. 
Especially  should  such  be  admissible  for  the  claimant  in  reply 
to  allied  declarations  of  permissive  possession ;  and  it  was  only 
when  the  plaintiff  came  to  reply  that  he  was  allowed  to  prove 
the  declarations  of  David  Ellen,  accompanying  possession  and 
occupancy  going  to  show  it  to  be  adverse  and  not  permissive. 

5.  This  ground  is  likewise  based  on  a  misapprehension.  I 
allowed  the  plaintiff  to  prove  that  his  father  always,  during  his 
long  possession,  paid  the  taxes  on  the  land,  and  for  this  purpose 
did  allow  tax  receipts  to  be  given  in  evidence  of  the  fact  of 
payment  of  taxes.  On  this  point  I  told  the  jury  that  payment 
of  taxes  on  land  by  one  in  possession  was  not  evidence  of  title, 
but  was  a  circumstance  going  to  show  a  claim  of  ownership,  but 
that  it  would  amount  to  nothing  if  it  were  proved  to  have  been 
done  under  contract  with  the  real  owner. 

The  first  testimony,  according  to  my  recollection,  as  to  payment 
of  taxes  by  D.  Ellen,  came  out  (perhaps  on  cross-examination) 
while  the  defendant's  witnesses  were  being  examined. 
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Upon  mature  consideration,  I  am  constrained  to  deny  the 
motion  for  a  new  trial  on  all  the  grounds,  and  the  same  is  dis- 
missed with  costs. 

Plaintiff  deed  of  August  18th,  1871,  was  as  follows: 
Know  all  men  by  these  presents,  that  I,  David  Ellen,  of  the 
county  and  State  aforesaid,  for  and  in  consideration  of  the  natural 
love  and  affection  which  I  have  and  bear  for  my  son,  John  Henry 
Ellen,  have  given  and  granted,  and  by  these  presents  do  give 
and  grant  unto  my  said  son,  John  Henry  Ellen,  all  my  real 
estate  as  well  as  personal.  The  personal  consisting  of  *  *  * 
The  real  consisting  of  a  tract  or  parcel  of  land  in  said  county 
containing  two  hundred  acres  more  or  less,  on  which  I  reside, 
bounded  by  lands  of  *  *  *  Together  with  all  and  singular 
the  rights,  members,  hereditaments  and  appurtenances  thereunto 
appertaining  or  in  anywise  incident ;  to  have  and  to  hold  all  and 
singular  the  said  premises  to  the  said  John  H.  Ellen,  his  heirs 
and  assigns  forever.  Nevertheless  reserving  to  myself  the  use 
and  occupation  of  the  above-named  premises  and  personal 
property  during  the  term  of  my  natural  life. 
In  witness  whereof,  &c. 

The  case  was  brought  to  this  court  on  five  exceptions  to  the 
judge's  rulings,  and  refusal  to  grant  a  new  trial.  The  first  two 
are  stated  in  the  opinion ;  the  others  were  as  follows : 

3.  The  defendant  excepts  to  the  rulings  of  his  Honor,  the 
presiding  judge,  as  to  the  fact  of  there  being  a  conflict  of  testi- 
mony, whereas  it  is  submitted  that  there  was  none,  the  witnesses 
for  the  plaintiff  speaking  of  declarations  of  David  Ellen  at  one 
time,  and  those  for  defendant  of  declarations  at  other  times,  and 
no  one  witness  contradicted  the  other  on  these  points ;  and  it  is 
insisted  that  the  declarations  of  one  in  possession  against  his 
interest  cannot  be  contradicted  or  rebutted  by  declarations  at 
another  time,  and  hence  the  weight  of  competent  evidence  was 
all  on  one  side,  and  such  declarations  being  objected  to,  were 
incompetent,  and  should  have  been  ruled  out  by  his  Honor. 

4.  The  defendant  further  excepts  to  the  ruling  of  his  Honor 
in  admitting  the  declaration  of  David  Ellen,  under  whom 
plaintiff  claims,  under  objecRons  as  to  their  competency,  espe- 
cially those  testified  to  as  to  the  exchange  of  land  with  Z.  Ellen, 
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in  the  testimony  of  plaintiff  in  reply,  as  the  same  were  not  strictly 
in  reply  to  defendant's  evidence,  and  were  inadmissible. 

5.  And  for  a  further  exception  and  ground,  that  his  Honor 
admitted  the  statement  of  the  county  auditor  to  prove  the  pay- 
ment of  taxes  by  David  Ellen  on  the  lands  in  dispute,  when  the 
same  was  objected  to  as  incompetent,  and  when  the  same  was 
not  evidence  of  title  or  admissible  in  evidence  as  proof  of  title  or 
adverse  possession. 

The  cause  was  heard  in  this  court  on  December  17th,  1880. 
The  court  ordered  a  re-argument,  which  was  heard  May  5th, 
1881. 

Messrs.  Johnson  &  Johnson^  for  appellants. 

Both  parties  claim  under  Z.  M.  Ellen.  Declarations  of  David 
Ellen  were  improperly  introduced  by  plaintiff.  3  McC.  226, 
227  in  notes;  4  Id.  262;  9  Ridi.  454;  15  Johns.  324;  BaUey 
Eq.  492;  2  N.  &  McQ.  596;  2  Bailey  461 ;  2  Rich.  176;  1 
Spears  167;  Dudley  178;  1  Oreefrd.  Eoid.y  §  109.  The  cases 
relied  upon  by  respondent  are  exceptions  to  the  general  rule,  and 
confined  to  questions  of  gift.  Harp.  374;  1  BaUey  113;  6 
Rich.  308;  1  Hill  Ch.  13.  Ten  years'  adverse  possession 
gives  no  presumption  of  title ;  it  only  bars  an  action.  2  Stai. 
684;  2  JSay  429;  2  Rich.  21;  Cheves  Eq.  57;  2  HiU  491; 
Cheves  200 ;  3  McC.  264.  The  deed  is  not  a  covenant  to  stand 
seised  to  uses.  12  S.  C.  564 ;  1  MiU  Con.  12.  48 ;  3  Strobh.  24, 
62;  5  Rich.  189;  2  Strobh.  Eq.  373,  376;  1  Ri^.  161,  170. 
If  a  covenant  to  stand  seised  to  uses — to  what  uses?  Only  of 
such  as  he  had  at  the  time,  not  of  after-acquired  interests.  5 
Rich.  7;  1  Hill  111.  There  is  no  legal  estate  reserved  to  the 
grantor,  only  a  right  to  use  and  occupy. 

Mr.  W.  W.  Harllee,  on  same  side. 

Messrs.  C.  P.  Townsend  and  W.  W.  Sellers,  contra. 

Admissions  of  David  Ellen  were  properly  submitted  to  the 
jury.     1  Qreenl.  Evid.  27,  201-209 ;   8  Rich.  401 ;   13  Johns. 
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74;  3  Sirobh.  601 ;  2  MiU  Con.  iJ.  80;  1  Bay  30;  1  JfcJf. 
447;  1  Hill  223.  His  declarations  were  good  evidence  in 
reply.  1  Greenl.  Evid.  109,110;  2  HiU  488;  2  Sirobh.  143; 
4  MeC.  262;  2  /^mr«  610;  2  ifcC.  161;  3 ' Jd  222.  The 
tax  receipts  were  admissible  in  evidence.  Dudley  178 ;  2  HiU 
488.  Ten  years'  adverse  possession  makes  a  good  title.  1  Bay 
375;  2  Id.  339,  474,  491 ;  1  N.  &  McC.  374;  1  Jtftff  Cm.  R. 
85;  12ic6  12;  2  jBrev.  151,  155;  2  fiifl  492;  2  i/ttt  Om.  iJ. 
80;  6  Rich.  65;  9  JbArw.  180;  18  Id.  42;  CAewe*  200.  The 
deed  is  a  covenant  to  stand  seised  to  uses.  1  Rich.  161, 173;  4 
McC  201 ;  4  Deaaua.  617 ;  14  iiicA.  Eq.  275.  It  was  clearly 
David's  intention  to  reserve  to  himself  a  life-estate.  Whatever 
the  construction  of  the  deed,  plaintiff's  title  is  good.  3  McC. 
411;  Dudley  23;  2  fitff  442;  5  Rich.  8;  3  Houst.  369;  9  R. 
I.  528. 

October  17th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  This  was  an  action  to  recover  possession  of 
a  tract  of  land.  The  plaintiff,  respondent,  claimed  through  a 
deed  from  his  father,  David  Ellen,  executed  in  1871,  allying 
that  his  father  had  been  in  the  adverse  possession  of  the  land 
over  ten  years. 

The  appellant  claimed  by  deed  dated  March  12th,  1861,  from 
Zimri  Ellen,  a  son  of  David,  who,  it  was  alleged,  had  received 
title  from  one  Robert  McKenzie,  who  derived  title  in  1804  from 
Israel  Hyatt,  a  grantee  of  the  State.  The  deed  from  Robert 
McKenzie  to  Zimri  Ellen  was  not  produced  on  the  trial,  having 
been  lost  during  the  passage  of  Sherman's  army  through  the 
State,  which  involved  the  destruction  of  not  only  much  valua- 
ble property,  but  the  loss  of  many  valuable  papers.  It  was 
alleged,  however,  that  David  Ellen,  through  whom  plaintiff 
claimed,  during  all  the  time  that  he  was  in  possession,  held  pos- 
session subordinate  to  this  deed,  and  in  full  recognition  thereof. 
Consequently,  appellant  contends  that  the  claim  of  respondent, 
through  David  Ellen  on  account  of  his  supposed  adverse  posses- 
sion, has  no  foundation. 

The  verdict  was  for  the  respondent,  plaintiff.    The  appellant^ 
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defendant^  appeals,  assigning  error  in  the  charge  of  the  judge, 
as  appears  in  the  following  grounds : 

First.  He  excepts  to  the  charge,  because  the  judge  did  not 
instruct  the  jury  "that  as  to  the  deed  of  Robert  McKenzie  to 
Zimri  Ellen,  the  admissions  of  David  Ellen,  under  whom 
respondent  claimed,  were  conclusive  against  him,  not  only  as 
to  its  existence,  but  as  to  its  contents/' 

The  presiding  judge,  in  his  order  refusing  the  motion  for 
a  new  trial,  uses  the  following  language  in  reference  to  this 
ground : 

"The  first  ground  rests  in  a  mistake  of  counsel.  I  distinctly 
charged  the  jury  that  the  existence  of  the  alleged  deed  from 
Robert  McKenzie  to  Zimri  Ellen  might  be  inferred  by  them 
from  the  testimony  of  Zimri  Ellen,  William  B.  Ellen,  and  of 
the  old  man  Ellen,  and  it  is  a  mistake  of  counsel  when  they 
say  that  the  declarations  of  the  old  man,  as  testified  to  by 
witnesses,  were  withheld  from  the  jury  in  my  charge.  These 
declarations  were  allowed  to  go  to  the  jury  as  evidence  against 
the  plaintiff,  his  grantee." 

It  seems,  then,  that  the  judge  did  charge  in  accordance  with 
the  substance  of  this  exception.  He  permitted  the  declarations 
of  old  man  David  Ellen,  in  reference  to  the  deed,  to  go  to  the 
jury  without  restriction,  and  charged  them  that  the  alleged  deed 
might  be  inferred  from  these  declarations  as  well  as  from  other 
testimony.  If  the  appellant  had  desired  that  the  effect  of  these 
declarations  should  have  been  more  strongly  put  to  the  jury 
than  was  stated  by  the  judge,  he  should  have  so  requested,  but, 
failing  to  do  so,  the  omission  of  the  judge  to  impress  and 
intensify  this  point  cannot  now  be  assigned  as  error  of  law  and 
be  made  a  ground  of  appeal.  Madsdm  v.  Phoenix  Ins.  Co.,  1 
fif.  G  24 ;  Abrahams  v.  KeUy  &  Barrett,  2  8.  C.  238. 

The  deed  under  which  respondent  claimed  was  executed  in 
1871,  which,  under  our  view  of  the  case,  was  some  four  years 
before  the  statutory  period  of  the  adverse  possession  of  David 
Ellen  had  expired.  Upon  this  subject  the  judge  instructed  the 
jury :  "That  if  they  believed  from  the  testimony  that  old  man 
Ellen  did  hold,  occupy  and  possess  the  land  adversely  to  the 
defendant  and  the  world  from  1866  to  1876,  that  a  title  would 
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accrue  to  him  as  against  the  defendant,  notwithstanding  the  fact 
that  he,  in  1871,  made  a  deed  of  the  land  to  the  plaintiff,  in 
which  he  reserved  to  himself  a  life-estate.  That  until  the  death 
of  his  father,  in  1876,  the  plaintiff  had  neither  the  possession 
nor  the  right  to  possession,  but  the  undisputed  continuance  of 
the  old  man's  possession  until  his  death  inured  to  the  benefit  of 
his  title  against  the  defendant,  and  to  the  remainderman  would 
pass  a  title  thus  perfected,  however  imperfect  it  might  have 
been  in  1871." 

To  this  appellant  excepted  as  follows:  "Because  the  judge 
charged  the  jury  that  if  David  Ellen  held  the  land  adversely 
from  December  8th,  1865,  till  June,  1876,  when  he  died,  that 
this  adverse  possession  would  give  title  to  the  land,  notwith- 
standing he  had  conveyed  the  said  land  to  the  plaintiff  in  1871." 
This  presents  an  interesting  questions-one  which  involves  the 
discussion  of  the  theory  of  title  to  land  when  resting  simply 
upon  adverse  possession  as  a  foundation. 

In  this  case,  as  it  has  been  already  stated,  David  Ellen,  some 
four  years  before  the  statutory  period  of  adverse  possession — 
ten  years — had  expired,  conveyed  the  land  in  dispute  to  the 
plaintiff,  still  holding  possession,  however,  under  the  terms  of 
his  deed,  until  the  ten  years  had  expired,  when  he  died. 

Now  the  question  is :  Did  his  deed  to  plaintiff,  under  these 
circumstances,  operate  as  a  good  conveyance,  which  entitles  him 
to  recover  in  this  action  ?  or,  having  been  executed  before  the 
expiration  of  the  ten  years,  did  it  convey  any  interest  whatever, 
although  he  continued  to  hold  adversely  until  the  full  statutory 
period  ran  out  ?  The  solution  of  this  question  will  depend  upon 
the  further  question:  Does  adverse  possession  give  or  create 
title  which,  by  operation  of  law,  is  conferred  upon  a  trespasser 
at  the  end  of  ten  years  ?  or  is  adverse  possession  for  ten  years 
simply  the  evidence  of  a  title  which  the  law  presumes  the  party 
in  possession  of  when  he  first  entered  ? 

There  is  no  doubt  that  title  to  land  growing  out  of  long-con- 
tinued possession — ^long  enough  to  presume  a  grant,  deed  or 
other  muniment  of  title — ^attaches  at  the  beginning  of  possession 
on  the  presumption  of  law  that  a  deed  was  executed  at  that 
time  which  has  since  been  lost.     Wadisworihville  Poor  School  v. 
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MoOuMy,  11  Rieh.  426;  1  Greeni.  Emd.  23,  §  17.  So,  too,  as 
to  those  rights  which  arise  by  prescription.  The  law  presumes 
a  grant  or  deed  in  favor  of  the  party  claiming  the  right  when 
he  first  b^an  to  enjoy  it.     2  Greeni.  Emd,  992. 

Now,  does  the  title,  by  adverse  possession,  rest  upon  this 
doctrine?  If  so,  the  deed  of  David  Ellen  to  the  plaintiff, 
although  executed  before  the  statutory  period  of  ten  years 
expired,  would  be  a  good  deed ;  his  continuing  to  hold  for  the 
ten  years  affording  the  evidence  that  when  he  entered  he  entered 
with  title,  which  had  subsequently  been  lost  I  was  disposed  at 
first  to  take  this  view  of  the  subject,  and  to  believe  that  this  doc- 
trine applied  as  well  to  adverse  possession  as  to  titles  arising  by 
presumption  of  grant  or  prescription.  This  seemed  to  me  to  be 
most  philosophic  and  more  in  harmony  with  the  rights  of  the 
parties  in  such  cases  than  any  other ;  but  upon  the  re-argument 
of  this  case,  when  special  attention  was  directed  to  this  point,  it 
seems  clear,  upon  the  authority  of  the  decided  cases  in  this  State, 
that  the  true  doctrine  is  the  other  way.  According  to  these 
decisions,  an  adverse  possessor  is  a  trespasser  from  the  beginning 
to  the  end.  His  possession  b^ins  in  trespass,  and  so  continues 
until  it  ripens  into  a  right  at  the  end  of  the  statutory  period  of 
ten  years.  During  this  time  he  has  nothing  that  he  can  convey ; 
nor  can  his  possession  be  tacked  with  that  of  his  grantee  so  as  to 
defeat  the  title  of  the  true  owner. 

He  who  claims  under  the  presumption  of  a  grant,  it  is  true, 
is  entitled  to  stand  on  the  same  ground  as  if  he  produced  the 
grant.  Such  a  case,  however,  is  wholly  unlike  a  title  under 
the  Statute  of  Limitations.  MoLeod  v.  Rogers  &  Gardner,  2 
Rich.  21 ;  see,  also.  King  v.  Smith,  Rice  12 ;  Williams  v.  McAli- 
ley,  Cheves  200.  The  Statute  of  Limitations  does  not  rest  upon 
the  presumption  of  a  previous  deed.  It  simply  operates  as  a 
bar  to  the  plaintiff's  action ;  and,  as  a  general  rule,  no  one  can 
interpose  this  bar  except  such  as  may  have  held  for  the  period 
prescribed  by  the  statute.  Under  the  authorities  settling  this 
doctrine,  in  the  opinion  of  the  court,  David  Ellen's  deed  to 
plaintiff  having  been  executed  before  the  statutory  period  ex- 
pired, and  before  his  trespass  had  ripened  into  a  right,  conveyed 
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no  title.     The  second  exception  of  appellant  is,  therefore,  sus- 
tained. 

Neither  is  there  any  ground  to  hold  that  this  deed  can  stand 
as  a  covenant  to  stand  seized.  In  the  first  place,  as  we  have 
just  seen,  David  Ellen  had  no  title  himself  at  the  time  he 
executed  this  deed.  He  was  not  seized,  and,  if  he  had  been, 
his  deed  conveyed  the  fee  to  his  grantee  at  the  moment  of  its 
execution,  reserving  only  a  usufruct  to  himself  for  life,  which 
would  negative  the  idea  of  a  covenant  to  stand  seized.  Oripp  v. 
Roger 8y  12  8.  C.  664;  Jenkins  v.  Jenkins,  1  Mill  Con.  B.  48; 
see,  also,  Singleton  v.  Bremavy  4  McC.  16. 

The  third  and  fourth  exceptions  question  the  competency  of 
certain  declarations  of  David  Ellen  while  he  was  in  possession, 
sustaining  his  title  to  the  land.  It  is  a  general  rule  that  declara- 
tions of  persons  in  possession  of  land  explanatory  of  the  character 
of  their  possession  will  be  admitted  when  in  disparagement  of 
their  title  as  original  evidence;  and  Mr.  Greenleaf  says :  "That 
there  can  be  no  reason  why  every  declaration  accompanying  the 
act  of  possession,  whether  in  disparagement  of  the  claimant's 
title  or  otherwise  qualifying  his  possession,  if  made  in  good  faith, 
should  not  be  received  as  part  of  the  res  gestae,  leaving  its  effect 
to  be  governed  by  other  rules  of  evidence."  1  Greenl.  Evid., 
§109. 

In  Turpin  v.  Brannon,  3  MeC.  261,  such  declarations  were 
admitted.  In  Martin  v.  Simpson,  4  McC.  262,  a  case  of 
trespass  to  try  title,  such  declarations  were  admitted  on  the 
ground  that  the  character  of  every  act  must  be  determined  by 
the  circumstances  attending  it.  The  words  and  actions  of  the 
actor  constitute  a  part  of  the  thing  done,  and  is  necessary  to  its 
explanation,  said  the  court.  The  same  doctrine  is  held  in  several 
other  cases  in  our  own  State  not  necessary  now  to  be  referred  to. 

The  presiding  judge  below  says  that  the  plaintiff  was  confined 
to  proof  of  acts  of  ownership ;  but,  frequently,  in  bringing  out 
the  testimony,  witnesses  did,  before  they  could  be  stopped,  repeat 
declarations  of  David  Ellen  accompanying  his  acts  of  ownership 
and  possession  amounting  to  a  claim  of  the  land.  But  the  rule 
of  confining  him  to  the  naked  acts  of  ownership,  without  declar- 
ations, was  followed  by  him  and  enforced  by  the  court  as  rigidly 
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as  possible.  We  see  no  error  as  to  the  rulings  of  the  judge  in 
this  respect 

There  seems  to  be  some  misapprehension  as  to  the  fifth  excep- 
tion. The  plaintiff;  respondent,  was  allowed  to  prove  that  his 
father  paid  taxes,  and  the  tax  receipts  were  admitted,  but  the 
judge  says:  "That  he  explained  to  the  jury  that  these  were 
admitted  as  circumstances  going  to  show  claim  of  ownership 
which  would,  however,  amount  to  nothing  if  it  were  proved  to 
have  been  done  under  contract  with  the  real  owner/'  Under 
these  circumstances  we  do  not  see  that  the  judge  erred  in  his 
rulings  as  to  this  matter. 

Although  we  have  sustained  the  presiding  judge  as  to  several 
of  the  exceptions  of  the  appellant,  yet  one  of  the  main  grounds 
involved  in  the  case,  and  that  upon  which  the  verdict,  no  doubt, 
in  a  great  measure  turned,  is  that  presented  in  the  second  excep- 
tion. In  this  we  think  the  judge  was  in  error,  and  this  will 
necessitate  a  reversal  of  the  judgment  below. 

It  is,  therefore,  the  judgment  of  this  court  that  the  judgment 
of  the  Circuit  Court  be  reversed  and  the  case  be  remanded. 


McIvER  and  McGowan,  A.  J.'s,  concurred. 


CASE  No.  1103. 
GRAY  V.  WALKER. 


Where  a  builder  contracts  to  erect  a  building,  he  furnishing  all  the  neces- 
sary labor  and  materials  to  that  end,  a  laborer  employed  by  him  to  do  a 
portion  of  the  work  has  no  mechanics'  lien  on  the  building  erected  under 
such  contract 

Mere  knowledge  by  the  ngent  of  the  owner  that  such  laborer  was  so  work- 
ing does  not  amount  to  that  consent  which,  under  the  act,  would  entitle 
a  laborer  to  a  lien  on  the  building. 


Before  Wallace,  J.,  Spartanburg,  March,  1880. 
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Petition  by  Albert  Gray  against  E.  C.  Walker,  to  enforce 
mechanics'  lien,  filed  June  25th,  1879. 

To  the  statement  of  facts  in  the  opinion  of  this  court,  the 
following  extracts  from  the  testimony  may  be  properly  added : 

W.  E.  Walker  testified  for  plaintiff:  Am  husband  for  defend- 
ant; Hughes  authorized  me  to  look  after  the  building;  if  I 
had  seen  building  going  on  wrong  I  should  have  notified  Hughes; 
think  I  called  attention  of  Gray  to  plastering  off  in  large  room, 
and  asked  him  to  replaster  it ;  I  spoke  to  Gray  just  as  I  would 
to  any  other  employe  of  Howerton. 

Albert  Gray  recalled :  W.  E.  Walker  was  about  the  house  a 
good  deal  while  I  was  at  work  on  it ;  looked  over  the  work 
going  on ;  spoke  to  me  about  plastering ;  knew  I  was  there  at 
work ;  never  heard  of  any  objection  to  my  working  there,  nor 
ever  received  any  notice  that  I  could  not  have  lien  on  work  for 
my  pay ;  Hughes  was  there  once  or  twice ;  saw  me  at  work. 

This  is  all  the  testimony  bearing  on  the  question  of  consent  or 
knowledge.     Neither  Hughes  nor  Mrs.  Walker  were  examined. 

Messrs.  Dwaoan  &  Cleveland,  for  appellant,  cited  Phil.  Mech. 
L.  §§  40,  45,  112,  113  and  notes;  13  8.  C.  87. 

Messrs.  Wofford  &  Jennings,  contra,  cited  6  Stat.  32;  Oen. 
Stat.  Ch.  CXX.,  §§  7,  8, 19 ;  PhU.  Mech.  i.  §  52 ;  8  AUm  543. 

October  17th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  There  is  but  one  question  in  this  case,  to 
wit :  Whether  the  respondent  is  entitled  to  the  mechanics'  lien, 
which  he  is  here  attempting  to  set  up  and  enforce  against  the 
defendant,  appellant. 

The  facts  of  the  case  are  as  follows :  The  appellant  owned  a 
lot  of  land  in  the  town  of  Spartanburg,  upon  which  her  father, 
as  a  gift  to  his  daughter,  had  determined  to  have  erected  for  her 
use  a  small  dwelling-house.  To  this  end  a  contract  was  made 
by  the  defendant  and  her  father,  W.  H.  Hughes,  with  one  How- 
erton, who  was  to  furnish  all  the  materials  and  build  the  house. 
After  this  contract  was  made  with  Howerton,  he  (Howerton) 
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contracted  with  the  respondent  for  certain  plastering  and  brick 
work  to  be  done  by  him.  For  this  work  Howerton  agreed  to 
pay  respondent  fifty  dollars. 

The  house  was  completed  in  dae  time,  and  Howerton  was 
paid  off  in  full,  according  to  the  contract.  Shortly  after  this, 
and  within  the  time  specified  in  the  act,  the  respondent,  not 
having  been  paid  in  full  for  his  work  by  Howerton,  filed 
in  the  clerk^s  office  for  Spartenburg  county  a  statement  of  the 
balance  which  he  claimed  to  be  due  him,  which,  after  allowing 
all  credits,  he  allied  amounted  to  $30.85.  The  proceeding 
below  was  a  petition  to  enforce  this  claim  under  the  act  in  refer- 
ence to  liens  of  this  character.     Gen.  Stat.  550. 

The  case  below  was  referred  to  a  referee,  who  reported  sub- 
stantially as  stated  above.  He  also  reported  that  on  several 
obcasions  during  the  progress  of  the  work,  Hughes,  the  father 
of  defendant,  saw  the  respondent  at  work  on  the  house  and  made 
no  objection,  but  there  was  no  evidence  before  him  showing  any 
consent  of  defendant  or  that  she  ever  knew  or  saw  him  at  work. 

Upon  these  facts  the  referee  found  as  matter  of  law  that  the 
petitioner  was  not  entitled  to  establish  a  lien  on  the  building  and 
land  of  defendant,  and  he  recommended  that  defendant  have 
Judgment  for  her  costs.  Exceptions  were  duly  taken.  Upon 
the  hearing  Judge  Wallace  passed  an  order  overruling  this 
report,  adjudging  that  the  petitioner  was  entitled  to  recover  from 
the  defendant  the  sum  of  $30.70,  with  his  costs ;  also,  that  he 
had  a  lien  on  the  land  and  building,  which  he  ordered  to  be  sold 
by  the  sheriff,  the  proceeds  first  to  be  applied  to  the  satisfaction 
of  the  debt,  costs  and  sheriff's  fees,  and,  if  any  balance,  this  to 
be  paid  to  defendant.  The  defendant  has  appealed,  claiming 
that  his  Honor  erred  in  not  sustaining  the  conclusions  of  law 
and  fact  as  reported  by  the  referee. 

There  seems  to  be  no  controversy  as  to  the  facts.  It  is  agreed 
that  Howerton  was  the  party  with  whom  alone  the  defendant 
contracted,  and  that  this  contract  was  an  entire  contract,  embrac- 
ing not  only  the  building  of  the  house,  but  the  furnishing  of  all 
materials — all  to  be  done  for  a  specified  sum.  It  is  also  agreed 
that  upon  the  completion  of  the  house  Howerton  was  fully  paid. 
It  is  further  agreed  that  respondent  was  employed  by  Howerton ; 
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that  Howerton  paid  him  in  part,  leaving  $30.70  due;  that 
Hughes  saw  him  at  work  and  made  no  objection ;  but  there  was 
no  evidence  that  defendant  ever  saw  or  knew  that  he  had  done 
any  work  on  the  house.  The  question  then  before  the  court  is 
whether  the  facts  of  the  case  bring  it  under  any  of  the  provis- 
ions of  the  act  of  1869,  (14  Stat.  220,  Gen.  Stat.  550,)  creating 
what  is  generally  known  as  the  mechanics'  lien. 

This  act  embraces  in  its  terms  two  classes  of  persons  who 
may,  under  certain  circumstances,  become  entitled  to  the  lien 
therein  provided  for :  First,  persons  who  furnish  and  perform 
labor  on  the  building ;  and,  second,  those  who  furnish  material 
actually  used  in  the  structure.  The  first  section  of  the  act 
defines  the  conditions  upon  which  this  lien  may  attach  as  to  th^e 
parties.  It  provides  that  for  any  debt  due  for  labor  performed 
or  furnished,  or  for  materials  furnished  and  actually  used  in 
erecting  the  building,  by  virtue  of  an  agreement  with  or  by  con- 
sent of  the  owner  or  of  any  person  having  authority  from  or 
rightfully  acting  for  such  owner  in  procuring  or  furnishing  such 
labor  or  materials,  there  shall  be  a  lien  both  on  the  structure 
and  the  land  upon  which  it  is  situated,  to  the  extent  of  the 
interest  of  the  owner. 

The  petitioner  here  belongs  to  the  first  class — those  who 
furnish  or  perform  labor.  To  entitle  him,  then,  to  the  lien 
which  he  claims,  it  must  appear  that  he  performed  the  work  by 
virtue  of  an  agreement  with  or  by  the  consent  of  the  appellant, 
either  personally  or  through  some  one  having  authority  from 
her  or  rightfully  acting  for-  her  in  furnishing  this  labor.  Has 
this  been  shown?  There  is,  certainly,  nothing  in  the  facts 
which  show  that  the  respondent  did  this  work  by  virtue  of  any 
express  agreement  with  the  defendant;  on  the  contraiy,  the 
evidence  is  that  the  only  express  contract  which  defendant  made 
was  with  Howerton,  and  this  covered  the  entire  building,  includ- 
ing the  erection  and  all  materials.  Did  the  defendant  consent 
to  plaintiff  doing  the  work?  There  is  no  evidence  of  any 
express  consent,  either  personally  or  through  any  authorized 
agent.  It  is  true  that  Hughes,  her  father,  who  had  agreed  to 
pay  for  the  building,  and  who,  no  doubt,  gave  some  attention  to 
its  erection,  did,  on  several  occasions,  while  the  work  was  in 
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progress,  see  respondent  doing  the  work  which  he  now  seeks  to 
shelter  under  this  act.  Does  this  amount  to  a  consent  by  "one 
hamng  autJuyrity  from  or  rightfully  acting  for  the  owner  in  fur- 
nishing this  labor,"  such  as  is  contemplated  in  the  act  of  1869? 
We  think  not.  It  may  be  that  Hughes  had  authority  to  act  for 
defendant,  but  this  is  doubtful,  at  least  as  to  all  matters  occur- 
ring after  the  contract  with  Howerton.  Howerton  had  con- 
tracted to  furnish  all  labor  and  materials.  These  things,  then, 
had  passed  out  of  the  hands  of  both  the  defendant  and  Hughes, 
and  had  been  delivered  over  to  Howerton.  After  this  the 
defendant  had  no  right  to  contract  for  either  labor  or  materials 
with  another,  and  having  no  such  power  herself,  she  could  not 
delegate  it  to  an  agent.  Hughes,  therefore,  could  not  have  con- 
sented as  one  authorized  to  furnish  labor  for  defendant. 

Let  it  be  admitted,  however,  that  Hughes  had  authority,  and 
could  rightfully  act  for  defendant  in  furnishing  labor  in  such 
way  that  his  consent  would  bind  the  defendant.  Did  he  con- 
sent? 

The  contract  with  the  respondent  was  made  by  Howerton. 
Neither  the  defendant  n©r  Hughes  seem  to  have  been  consulted. 
There  is  no  evidence  that  either  one  of  them  knew  anything  of 
the  character  of  the  work  to  be  done  by  respondent,  or  the  price 
to  be  paid,  or  anything  whatever  of  the  terms  of  his  contract. 
Now,  does  the  bare  knowledge  of  Hughes  that  respondent  was 
employed  on  the  house  amount  to  a  consent  by  the  defendant,  in 
the  sense  of  the  act,  which  will  impose  a  lien  upon  her  property 
and  subject  it  to  the  stringent  provisions  therein  declared? 
Consent,  here,  we  think,  implies  something  more  than  a  mere 
acquiescence  in  a  state  of  things  already  in  existence.  It 
implies  an  agreement  to  that  which,  but  for  the  consent,  could 
not  exist,  and  which  the  party  consenting  has  the  right  to 
forbid.  Here  Howerton  had  contracted  to  build  this  house, 
furnishing  all  labor  a»d  material.  He  was  under  no  obligation 
to  consult  with  or  obtain  the  consent  of  defendant  as  to  his 
employes. 

In  our  opinion  the  facts  do  not  show  such  consent  on  the  part 
of  defendant  as  entitles  the  respondent  to  the  lien  which  he  seeks 
to  establish,  either  by  her  own  act  or  by  that  of  one  authorized 
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from,  or  rightfully  acting  for,  her  in  procuring  the  labor  in 
question,  and,  therefore,  the  lien  has  not  been  established.  See 
the  case  of  Murray  v.  ^rle,  13  8.  C.  87.  True,  that  case 
did  not  turn  upon  the  point  involved  here,  but  the  question  was 
discussed  by  Mr.  Justice  Mclver,  who  delivered  the  opinion  of 
the  court,  and  the  views  presented  by  him  there  are  pertinent 
here. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  the  case  be  remanded. 

McIvER  and  McGowak,  A.  J.'s,  concurred. 


CASE  No.  1104. 
HOWARD  V.  WOFFORD. 


1.  A  testator,  by  his  will,  which  was  without  any  marks  of  punctuation,  deyised 
to  his  grandchildren  "the  tract  of  land  that  their  mother  now  lives  on  *  *  * 
also  at  the  death  of  my  wife  the  tract  of  land  that  I  have  willed  to  my 
wife  when  they  arrive  at  the  age  of  twenty-one  years  they  to  have  all  the 
rents  or  other  profits  arising  on  the  same  after  retaining  a  support  for  my 
sister-in-law  H.  to  be  paid  her  during  the  minority  of  my  said  grand- 
children and  it  is.  my  will  if  one  of  my  said  grandchildren  dies  before 
attaining  to  the  age  of  twenty-one  years  the  survivor  is  to  have  all  If  they 
both  should  die  not  being  twenty-one  years  old  my  will  is  then  that  my 
executor  sell  the  same"  &c.  Held,  that  the  support  of  H.  was  a  charge 
upon  the  tract  of  land  which  the  grandchildren  received  at  the  death  of 
testator's  wife,  but  not  upon  the  other  tract. 

2.  Where  A.,  by  will,  charged  a  support  for  his  sister,  H.,  on  lands,  the  rents 
of  which  were  received,  or  should  have  been  received,  by  his  executor,  B^ 
and  after  B.'s  death,  by  B.'s  executors  as  executors  of  A.,  a  single  action  by 
H.  cannot  be  maintained  at  law  against  the  executors  of  B.  for  the  moneys 
received  by  B.,  and  against  the  same  persons  as  executors  of  A.,  for  the 
moneys  received  by  them  after  B.'s  death.  And  a  general  judgment 
against  the  same  persbns  ^  executors  of  B.,  and  as  executors  of  A.,  cannot 
be  sustained. 

3.  There  being,  in  Xhe  case,  some  evidence  of  an  agreement,  a  charge  by  the 
Circuit  judge  that  he  had  "  heard  no  evidence  of  an  agreement  which  would 
operate  as  an  estoppel  to  the  plaintiff,"  was  calculated  to  withdraw  from 
the  jury  a  question  of  fact,  and,  therefore,  violated  Article  IV.,  {  26,  of  the 
constitution. 
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4.  The  tract  of  land  chargeable  with  H.'s  support  being  under  the  control  of 
the  executors,  they,  and  not  the  devisees,  were  the  proper  parties  defendant 
to  this  action. 


Before  Thomson,  J.,  Spartanburg,  October,  1879. 

Action  by  Sallie  Howard  against  John  W.  Wofford  and 
otliers.  The  opinion  makes  as  full  a  statement  of  the  plead- 
ings as  can  be  gathered  from  the  brief,  except  that  the  demand 
for  judgment  in  the  complaint  was  ^'  against  the  defendants  for 
the  said  sum  of  two  hundred  and  eighty-one  dollars,  and  costs." 
In  other  particulars,  the  opinion  sufficiently  states  the  case. 

Messrs.  Wofford  &  Jennings  and  /.  S.  JR.  Thomson,  for  appel- 
lants. 

Messrs.  8.  T.  MoOravy  and  Bcbo  &  CarlisUy  contra. 

October  17th,  1881.  The  opinion  of  the  court  was  deliv- 
a^  by 

Simpson,  C.  J.  This  case  has  grown  out  of  the  will  of  S. 
W.  Tucker,  late  of  Spartanburg  county.  The  plaintiff,  respond- 
ent, claims  to  be  entitled  to  a  support  under  the  second  and 
third  clauses  of  this  will,  and  this  action  has  been  instituted  to 
obtain  this  support. 

These  clauses  are  as  follows : 

"Item  2  I  give  devise  and  Bequeath  to  my  Beloved  wife 
Laodida  Tucker  the  lower  part  of  my  plantation  the  part  that 
I  now  Live  on  including  the  house  and  other  buildings  which 
part  contains  Three  Hundred  and  Twelve  acres  to  have  for  her 
own  use  during  her  natural  Life  also  one  n^ro  man  Jo  and  one 
n^ro  woman  Rachel  and  one  n^ro  man  Jack  also  one  n^ro 
woman  and  her  child  Tom  during  her  natural  life  also  one 
wagon  and  Harness  and  four  mules  she  to  choose  them  also  my 
riding  carriage  also  my  Buggy  and  Harness  also  all  my  house- 
hold and  kitching  furniture  also  all  my  cows  hogs  sheep  and  all 
my  Books  also  all  my  Farming  tools  and  gearing  also  my  horse 
Charley  and  one  years  provisions  also  the  interest  thait  may 
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accrue  on  Twenty  five  Hundred  dollars  worth  of  Confederate 
Stat-e  Bonds  the  same  to  be  paid  her  six  months  after  my  death 
and  hence  annually  during  her  natural  life  every  six  months  as 
it  may  fall  due 

"Item  3  I  give  devise  &  bequeath  to  my  Grand  Children 
Children  of  Dr  F  M  Tucker  dect  the  tract  of  land  that  their 
Mother  now  lives  on  containing  Two  hundred  &  fifty  one  acres 
To  wit  Laodicia  Tucker  &  J  Nesbit  Tucker  also  at  the  death  of 
my  wife  the  tract  of  land  that  I  have  willed  to  my  wife  when 
they  arrive  at  the  age  of  Twenty  one  years  they  to  have  all  the 
rents  or  other  profits  arising  on  the  same  after  retaining  a  Sup- 
port for  my  Sister  in  law  Sally  Howard  to  be  paid  hir  during 
the  minority  of  my  said  grand  children  &  it  is  my  will  if  one  of 
my  said  grand  children  dies  before  attaining  to  the  age  of  Twenty 
one  years  the  survivor  is  to  have  all  If  they  both  should  die 
not  being  twenty  one  years  old  my  will  is  then  that  my  executor 
sell  the  same  &  the  proceeds  to  be  divided  amongst  my  legal 
heirs  it  is  my  will  that  they  are  not  to  have  any  part  of  the 
residue  of  my  estate  as  I  regard  my  lands  as  their  full  share  of 
my  estate  with  what  I  have  heretofore  given  their  Father  " 

S.  W.  Tucker  died  in  1871,  his  will  bearing  date  in  1863. 
Harvey  Wofford  was  appointed  executor,  who  qualified  in  1871 
and  died  in  1877,  leaving  a  will,  in  which  the  defendants  were 
appointed  executors,  all  of  whom  qualified,  thereby  becoming, 
by  operation  of  law,  the  executors  of  the  will  of  S.  W.  Tucker. 
The  plaintiff  was  the  sister-in-law  of  S.  W.  Tucker,  and,  we 
infer,  lived  in  his  family  until  his  death.  After  the  death  of  S. 
W.  Tucker,  she  lived  with,  and  was  supported  by,  his  widow, 
on  the  land  in  which  she  had  a  life-estate,  until  the  death  of 
said  widow  in  January,  1875.  This  action  was  instituted  by 
her  in  October,  1878,  claiming  the  support  allowed  her  in  the 
third  clause  of  the  will  above. 

The  caption  of  the  complaint  was  as  follows :  "  Sallie  Howard, 
plaintiff,  against  J.  W.  Wofford,  Joseph  L.  Wofford  and  Benja- 
min Wofford,  Jr.,  defendants,  executors  of  the  will  of  Harvey 
Wofford,  deceased,  who  was  executor  of  the  will  of  Samuel  W. 
Tucker,  deceased.'' 
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The  Caption  of  the  summons  was  against  these  defendants  as 
individuals^  without  the  addition  of  the  term  "executor/'  The 
plaintiff  claimed  support  from  January,  1875,  to  the  beginning 
of  this  action,  at  the  rate  of  one  hundred  dollars  per  annum. 

The  answer  alleged  an  agreement  by  plaintiff  with  one  H.  J. 
Kinard,  and  their  testator,  Harvey  Wofford,  by  which  plaintiff 
was  to  look  to  Kinard  for  her  support — Kinard  having  rented 
the  land  chargeable  with  her  support.  It  further  alleged  pay- 
ment by  Kinard,  which,  with  the  taxes,  amounted  to  some  sixty 
or  seventy  dollars  per  annum. 

It  was  testified  on  the  trial  that  plaintiff's  support  was  worth 
one  hundred  dollars  per  annum,  and  that  the  annual  rent  of  each 
of  the  tracts  of  laud  was  worth  that  sum. 

During  the  progress  of  the  trial,  on  motion  of  plaintiff's 
counsel,  the  summons  was  amended  so  as  to  conform  to  the  com- 
plaint, and  the  complaint  was  amended  so  as  to  allege  a  cause  of 
action  against  the  defendants  as  executors  of  the  last  will  and 
testament  of  Samuel  W.  Tucker,  deceased,  by  virtue  of  their 
office  as  executors  of  the  will  of  Harvey  Wofford,  who  was 
executor  of  the  first  testator. 

The  appellants  requested  the  judge  to  charge  that  only  the 
tract  of  land  first  mentioned  in  S.  W.  Tucker's  will,  that  devised 
to  his  wife  for  life,  was  chargeable  with  plaintiff's  support,  and 
that  the  devisees,  and  not  the  executors  of  S.  W.  Tucker,  were 
liable  to  plaintiff. 

His  Honor  declined  to  charge  as  thus  requested.  He  instructed 
the  jury  that,  under  the  will  of  S.  W.  Tucker,  both  tracts  were 
chargeable  with  plaintiff's  support,  and  that  the  executors  of  S. 
W.  Tucker  were  liable  to  the  extent  of  the  rents  and  profits  of 
both  tracts. 

He  further  charged  that  he  had  heard  no  agreement  made  by 
the  plaintiff  which  would  estop  her  from  recovering. 

The  jury  returned  a  verdict  of  two  hundred  dollars  for  the 
plaintiff.     After  verdict  the  judge  passed  the  following  order : 

"  Ordered,  that  the  plaintiff  be  allowed  to  amend  her  sum- 
mons and  complaint  so  that  the  summons  shall  state  the  cause  of 
action  to  be  against  the  defendants  as  executors  of  the  last  will 
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and  testament  of  Harvey  Wofford,  deceased^  who  was  the  execu- 
tor of  the  last  will  and  testament  of  Samuel  W.  Tucker, 
deceased^  and  so  that  the  coinplaint  shall  contain  all^tions 
against  the  said  defendants  as  executors  of  the  said  Harvey 
Wofford^  deceased^  as  also  against  them  as  executors  of  the  last 
will  and  testament  of  Samuel  W.  Tucker,  deceased,  by  virtue  of 
their  office  as  executors  of  the  executor  of  the  said  Samuel  W* 
Tucker,  who  was  the  first  testator,  and  that  the  prayer  of  the 
complaint  be  amended  so  as  to  conform  to  the  all^ations  of  the 
amended  complaint/' 

Upon  this  order  and  verdict,  judgment  was  entered  against 
the  defendants  as  executors  of  the  will  of.  Harvey  Wofford, 
deceased,  and,  also,  as  executors  of  the  will  of  Samuel  W. 
Tucker,  for  the  full  amount  of  the  verdict.  The  appellants' 
exceptions  question  the  correctness  of  the  judge's  charge  as  to 
both  tracts  of  land  being  chargeable  with  the  plaintiff's  support, 
and  as  to  the  amendments  whereby  the  action  was  allowed  to 
proceed  against  both  estates,  and  judgment  entered  up  against 
both ;  also,  that  part  of  the  charge  in  which  the  judge  stated  to 
the  jury  that  he  had  heard  no  evidence  of  an  agreement  which 
would  operate  as  an  estoppel  against  the  plaintiff. 

Whether  both  tracts  of  land  mentioned  in  S.  W.  Tucker's 
will  are  chargeable  with  plaintiff's  support  is  a  question  of  inten- 
tion, and  depends  upon  the  construction  which  shall  be  given  to 
the  two  clauses  thereof  herein  above.  The  will  bears  internal 
evidence  that  it  was  written  by  the  testator  himself.  It  is  badly 
punctuated,  inartisticaUy  drawn,  and,  certainly,  not  free  from 
doubt  as  to  its  proper  interpretation. 

In  our  opinion,  however,  the  judge  was  in  error  in  charging 
that  both  the  tracts  of  land  were  chargeable  with  plaintiff's  sup- 
port. We  think  that  the  testator  intended  to  confine  this  support 
to  the  tract  first  mentioned — that  devised  to  his  wife  for  life. 
The  other  tract  had  been  in  the  possession  of  his  son.  Dr.  F.  M. 
Tucker,  during  his  life,  and,  at  the  time  of  the  execution  of  the 
will  and  at  the  death  of  the  testator,  was  still  in  the  possession  of 
the  widow  of  Dr.  Tucker,  the  mother  of  the  two  grandchildren, 
Laodicia  and  J.  Nesbit.     These  two  grandchildren,  we  must 
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suppose,  were  especially  the  objects  of  the  testator's  bounty. 
They  were  much  nearer  to  him  in  blood  than  the  plaintiff,  and 
it  is  hardly  to  be  supposed  that  he  intended  to  charge  the  entire 
estate  devised  to  them  with  her  support  She  was  living  with 
him  at  the  time  of  his  death,  and  as  he  gave  the  tract  of  land 
upon  which  he  lived  to  his  wife  during  her  life,  no  doubt  he 
supposed  that  his  wife  would  afford  the  plaintiff  a  support  dur- 
ing her  life,  and  when  this  life-estate  fell  in  he  intended  that 
this  tract  should  continue  to  support  the  plaintiff  during  the 
minority  of  his  grandchildren. 

It  seems  that  the  widow  of  the  testator,  during  her  life,  up  to 
1875,  when  she  died,  did  support  the  plaintiff.  The  plaintiff's 
claim  commences  at  that  date. 

This,  it  appears,  was  the  construction  upon  which  the  parties 
interested  acted  up  to  that  time,  and  is  in  accordance  with  what 
we  think  is  the  true  intefit  of  the  will.  Any  other  construc- 
tion, or,  at  least,  that  claimed  by  the  respondent  and  charged  by 
the  judge,  would  result  in  depriving  the  daughter-in-law,  the 
widow  of  his  son,  Dr.  Tucker,  and  her  two  children,  the  testa- 
tor's grandchildren,  of  all  support  during  the  minority  of  these 
two  children  for  the  benefit  of  his  sister-in-law.  This  is  unnat- 
ural, and  we  do  not  think  that  the  testator  could  have  intended 
this. 

Next,  as  to  the  amendments  permitted  by  the  judge.  It  is 
difficult  to  determine  from  the  statements  in  the  brief  whether 
the  action  at  the  beginning  was  against  the  defendants  as  indi- 
viduals, or  the  estate  of  Harvey  Wofford,  or  against  the  estate 
of  8.  W.  Tucker. 

The  judge,  however,  by  his  order  after  the  verdict,  allowed  it 
to  stand  as  an  action  against  both  estates,  and  judgment  was 
entered  up  against  both,  having,  during  the  trial,  allowed  an 
amendment,  so  that  the  summons  should  conform  to  the  com- 
plaint, and  so  that  the  "  complaint  should  all^e  the  cause  of 
action  to  be  against  the  defendants  as  executors  of  the  last  will 
and  testament  of  S.  W.  Tucker,  deceased.'^ 

If  the  respondent  had  any  claim  against  the  estate  of  Harvey 
Wofford  it  was  because  he,  during  his  executorship  from  1875 
to  1877,  when  he  died,  had  received  the  rents  and  profits  of  the 
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land  chargeable  with  her  support,  or  should  have  received  them, 
and  had  failed  to  apply  them  as  the  will  directed,  and  had  also 
failed  to  account  for  these  rents  to  the  executors  of  S.  W. 
Tucker,  thereby  committing  a  devastavit.  This  would  probably 
have  made  the  estate  of  Harvey  Wofford  liable  to  her  as  for  so 
much  money  had  and  received  to  her  use,  but  Harvey  Wofford's 
estate  could  in  no  event  be  made  liable  for  the  support  to  which 
plaintiff  was  entitled  after  his  death  and  after  his  executorship 
ceased.  This  action  was  begun  in  1878,  a  year  after  the  death 
of  Harvey  Wofford.  The  plaintiff  recovered  support  up  to  the 
commencement  of  the  action. 

If  she  had  a  claim  against  the  estate  of  S.  W.  Tucker,  after 
the  death  of  Harvey  Wofford,  running  from  1875  to  1878,  the 
commencement  of  the  action,  it  must  have  been  because  the  sub- 
sequent executors  had  received  from  the  estate  of  Harvey  Wof- 
ford the  amounts  which  he  had  received  during  his  life-time  as 
belonging  to  plaintiff,  and  had  failed  to  pay  it  over  to  her,  or 
because  after  they  had  become  executors  they  had  failed  to  pay 
over  to  her  the  annual  support  accruing  after  that  time.  Both 
of  these  estates  could  not  be  liable  for  these  claims  at  the  same 
time. 

They  depend  upon  different  facts,  and  require  different 
defenses,  and,  yet,  under  the  amendments  allowed,  they  were 
united  in  one  action,  and  each  estate  was  held  responsible.  The 
code,  in  "furtherance  of  justice,"  is  exceedingly  liberal  as 
to  amendments,  and  in  Section  196  very  wide  latitude  Ls 
allowed  on  this  subject,  both  before  and  after  judgment.  Ins- 
ularities, defects,  mistakes  as  to  the  names  of  parties,  in  the 
statement  of  the  cause  of  action,  in  the  pleadings,  in  the  evi- 
dence, or  otherwise  affecting  the  action  really  instituted,  may 
generally  be  cured  by  amendments ;  but  two  actions  against 
different  parties  and  founded  upon  different  facts  and  for  differ- 
ent causes  cannot  be  incorporated  into  one  and  be  allowed  to 
proceed  together  and  result  in  a  general  judgment  against  both 
parties.  This,  it  seems,  has  been  the  effect  of  the  amendments 
in  the  case,  and  we  think  that  the  judge  erred  in  the  order  which 
he  passed  after  verdict. 

The  last  exception  assigns  error  to  the  judge,  in   that  he 
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charged  the  jury  that  he  had  heard  do  evidenoe  of  an  agreement 
which  would  estop  the  plaintiff  from  recovering.  Whether  any 
agreement  had  been  made  between  the  parties,  as  allied  in  the 
answer,  was  a  question  of  fact  for  the  jury.  The  I^al  construc- 
tion of  such  agreement,  if  made,  would  have  been  a  question  of 
law  for  the  judge. 

It  does  not  fully  appear  whether  the  judge,  in  this  instance, 
intended  to  -  say  that  the  agreement  proved  was,  in  law,  no 
estoppel,  or  that  there  was  no  evidence  proving  any  agreement. 

His  language,  as  stated  in  the  brief,  was,  ^^  that  he  had  heard 
no  evidence  of  an  agreement  which  would  operate  as  an  estoppel 
to  the  plaintiff.'' 

This  was,  however,  in  his  charge  to  the  jury,  and  whatever 
may  have  been  his  precise  meaning  it  was  calculated  to  with- 
draw from  them  the  question  of  fact  as  to  the  existence  of  any 
agreement  at  all  between  the  parties,  and  to  that  extent  it  had 
the  eflfiect  of  a  charge  upon  the  facts  of  the  case,  which  the  con- 
stitution forbids.    Article  IV.,  Section  26. 

We  see  no  error  in  the  judge  in  declining  to  charge,  as 
requested  by  the  appellant,  that  the  devisees  and  not  the  execu- 
tors were  responsible.  The  tract  of  land  chargeable  with  plain- 
tiff's support  was  under  the  control  of  the  executors  until  the 
majority  of  the  grandchildren,  and  it  was  their  duty,  as  execu- 
tors, to  see  to  the  application  of  the  rents  and  profits. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  for  a  new 
trial. 

McIvER  and  McGtOWAN,  A.  J.'s,  concurred. 


CASE  No.  1106. 
BOUKNIGHT  v.  BROWN. 


1.  Exceptions  to  a  judgment  are  not  in  proper  form,  where  they  only  refer 
back  to  points  taken  in  exceptions  to  the  referee's  report. 

2.  If  a  referee,  to  whom  are  referred  all  the  issues,  fails  to  report  his  facts 
found  and  conclusions  of  law  separately,  the  proper  remedy  is  to  move 
that  the  report  be  remanded  for  correction. 
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3.  Under  the  first  sectioii  of  the  act  of  1865  (13  Stat.  345),  statements  in  a 
bill  between  two  tenants  in  common  are  admissible  in  evidence  a^nst 
others  not  parties  to  such  bill,  to  show  that  certain  former  proceedings,  in 
part  destroyed  during  the  war,  made  disposition  of  the  property  here  in 
dispute. 

4.  In  an  action  brought  by  certain  persons  claiming,  as  devisees,  under  a  will,, 
which  treated  certain  children  named  as  illegitimate,  no  question  was  made 
before  the  referee,  or  Circuit  judge,  as  to  the  fact  of  ill^itimacy,  and  they 
so  found.  Heldf  that  it  was  too  late,  in  this  court,  to  raise  the  point  that 
the  illegitimacy  was  not  proven. 

5.  A  testator  devised  one-fourth  of  his  estate  to  his  illegitimate  children,  a 
part  to  a  Intimate  son,  and  the  residue  to  three  friends,  in  "the  confident 
hope,"  &c,  that  they  would  permit  his  illegitimate  children  to  have  the 
use  of  such  property,  the  part  to  S.,  a  daughter,  to  be  conveyed  to  trustees 
for  her  use  during  her  life,  and  after  her  death,  in  trust  for  such  children 
as  she  may  leave  alive.  If  this  expression  of  a  wish  to  his  three  friends, 
made  such  devise  void,  the  residue  was  to  pass  to  the  three  friends  abso- 
lutely ;  and  if  efforts  were  made  to  impeach  any  part  of  his  will,  the 
property  devised  to  the  legitimate  son  was  to  vest  absolutely  in  the  three 
friends.  Afterwards,  there  was  filed,  in  the  Court  of  Equity,  a  bill,  which 
was  lost  during  the  war,  but  decretal  and  final  orders,  writ  of  partition,, 
return  of  commissioners  (one  of  whom  was  one  of  the  three  friends),  and 
other  papers  in  the  cause,  were  preserved,  and  they  suflSciently  indicated 
that  the  action  was  instituted  to  confirm  certain  arrangements  between  the 
several  parties,  made  because  of  the  desire  on  the  part  of  the  legitimate 
son  to  set  aside  the  excessive  provisions  for  the  illegitimate  children,  with 
the  probable  consent  of  the  three  friends  of  testator.  By  this  arrangement,, 
certain  land,  other  than  that  devised  to  S.  and  her  children,  was  vested  in 
S.  and  her  husband,  and  their  heirs,  they  being  ordered  to  pay  sums  of 
money  to  other  parties  to  that  cause.  Heldj  that  the  children  of  S.,  after- 
wards bom,  could  not,  after  the  death  of  S.,  claim  this  land  from  S.'a 
vendees,  as  it  was  not  that  which  was  devised  to  them  in«  remainder,  nor 
was  it  impressed  with  the  trusts  and  remainders  charged  upon  the  devise  to 
them,  but  was  a  purchase  by  S.  for  valuable  consideration. 

6.  Hddj  further^  that  the  devise  to  the  friends  in  the  "  confident  hope,"  Ac.^ 
was  intended,  by  the  testator,  as  a  trust  for  the  benefit  of  his  illegitimate 
children,  and  was,  therefore,  void  under  the  act  of  1795.    5  Stat,  271. 

7.  And  the  devise  to  the  children  of  S.,  if  a  valid  limitation,  was  a  contingent 
remainder,  which  must  fall  with  the  destruction  of  the  precedent  estate 
given  to  S.    Hull  v.  HtJl,  2  Str<^h.  Eq,  192,  explained. 


Before  Wallace,  J.,  Richland,  July,  1879. 

Action  by  Caleb  Bouknight  and  Sarah  W.  Poole  against  John 
P.  Brown. 
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The  exceptions  to  the  referee's  report,  the  Circuit  decree,  and 
the  opinion  of  this  court  constitute  a  sufficient  statement  of  the 
case. 

The  exceptions  were  as  follows : 

The  plaintifl^  except  to  the  report  of  Francis  W.  Fickling, 
referee  herein — 

1.  In  that  the  said  report  does  not  contain  a  statement  of  the 
fitcts  found  and  the  conclusions  of  law  separately. 

2.  In  that  the  referee  admitted  in  evidence  the  record  of  the 
suit  in  equity,  Nathaniel  Bynum  v.  John  Gray  Bynum. 

3.  In  that  said  report  finds  that  the  proceedings  by  William 
Bynum  were  instituted  for  the  purpose  of  setting  aside  the  will 
of  Drury  Bynum,  on  account  of  the  third  clause  thereof,  and 
that  the  will  was  set  aside  by  a  court  of  competent  jurisdiction. 

4.  In  this,  that  the  report  finds : 

a.  That  Drury  Bynum,  by  conditional  devise  to  his  executors, 
defeated  his  gift  for  the  benefit  of  the  issue  of  his  illegitimate 
daughter. 

6.  And  that  this  gift  was  a  contingent  remainder,  and  fell 
with  the  precedent  particular  estate  in  Sarah  upon  which  it  is 
found  to  have  depended. 

c.  That  the  giflb  to  Sarah  was  void. 

d.  That  the  Statute  of  Limitation  is  a  bar  to  the  action. 

e.  That  the  l^al  estate  remains  in  the  trustees. 

5.  In  this  that  the  report  orders  and  adjudges  the  complaint 
to  be  dismissed,  and  the  costs  and  disbursements  to  be  paid  by 
plaintiff. 

The  Circuit  decree  was  as  follows : 

As  regards  the  plaintifife'  first  exception  to*  the  report  of  the 
referee,  it  is  proper  to  say  that  the  report  was  filed  in  the  early 
part  of  the  year  1878,  and  sets  out  facts  and  matters  of  law  with 
sufficient  distinctness  to  convey  clearly  what  the  findings  of  fact 
and  law  by  the  referee  are. 

The  plaintiff'  second  exception  is  also  overruled.  Section  13, 
Gen.  Stai.  346. 

The  third  exception  relates  to  the  finding  by  the  referee  that 
the  will  of  Drury  Bynum  was  set  aside. 
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There  is  no  doubt  that  the  will  of  Drury  Bynum  was  a  valid 
instrument  as  to  all  persons  except  his  legitimate  son,  William 
Bynum.  It  was  competent  for  him  to  avoid  it.  HuU  v.  Hull, 
2  Strobh.  Eq.  192;  Breithaupt  v.  BauskeU,  1  Rich,  Eq.  465. 
How  was  this  to  be  done  ?  He  is  put  to  his  election,  either  to 
take  under  the  will,  or  to  avoid  the  will.  When  his  election  is 
made,  his  right  accrues  and  vests.  Ch.  Harper  says,  in  BreUhr 
aupt  V.  BauakeUy  "  I  will  not  say  but  that,  by  possibility,  if  the 
will  had  contained  no  provision  for  the  wife,  or  only  an  illusory 
one,  there  might  be  ground  to  conclude  that  she  had  elected,  dar- 
ing her  life-time,  to  take  against  the  will,  and  that  her  represent- 
atives came,  not  for  the  purpose  of  avoiding  it,  but  to  enforce 
rights  already  vested  by  her  election  f  of  course,  any  positive 
cust  of  election  would  be  stronger  evidence  of  election  than  the 
possible  effect  of  the  provisions  of  the  will  upon  the  mind  of  the 
wife.  Then,  if  Wm.  Bynum  elected  to  avoid  the  will,  his  right 
to  avoid  it  accrued,  and,  if  contested,  would  be  enforced  by  the 
court.  The  bringing  a  bill  to  set  aside  the  will  would  be  one 
mode  of  indicating  an  election ;  but  not  *the  only  one.  It  is 
clearly  deducible  from  the  evidence  that  he  did  elect  to  avoid 
the  will.  It  appears  from  that  part  of  the  record  of  the  case  of 
Wm,  Bynum  et  al,  v.  Jamss  Bynum  and  othersy  which  we  have, 
that  by  the  consent  and- acquiescence  of  all  the  parties  in  interest, 
who  were  living  at  the  time,  an  arrangement  was  made  by  which 
the  estate  of  Drury  Bynum  was  divided  without  reference  to 
the  provisions  of  his  will.  This  agreement  amounted  to  an 
election,  by  Wm.  Bynum,  to  avoid  the  will,  and  a  recognition  by 
those  whose  rights,  under  the  will,  were  adverse  to  his,  of  his 
right  to  avoid  it,  or  of  its  actual  avoidance  as  to  all  the  parties 
who  were  sui  juris.  And  this  suit  of  William  Bynum  et  al,  v. 
James  Bynum  et  al.  could  have  been  brought  for  no  other 
purpose  than  to  bind  those  who  were  not  sui  juris,  and  not  in 
esse,  by  the  election  of  William  Bynum  to  avoid  the  will.  The 
oourtj,  in  that  case,  after  instituting  inquiry  according  to  its 
customary  methods,  pronounces  a  decree  which  necessarily  im- 
plies an  avoidance  of  the  will,  this  avoidance  made  up  by  the 
acts  of  the  parties  and  the  decree  of  the  court.  All  the  parties 
before  the  court  are  concluded  by  that  decree.     Are  the  plaintifis 
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in  this  action — ^the  representatives  of  R.  C.  Shiver  and  Sarah 
W.  Evans — concluded  also?  R.  C.  Shiver  and  Sarah  W.  were 
not  in  esse  at  the  time  of  the  decree.  They  were  the  children  of 
Sarah  Shiver,  unborn  at  the  time  of  the  decree,  to  whom  an 
estate  was  limited  bver  after  the  death  of  Sarah  Shiver,  by  the 
will.  They  were  contingent  remaindermen.  If  the  will  was  in 
operation  at  the  time  they  were  bom,  the  estate  opened  and 
their  interest  became  vested.  But  the  will,  by  acts  of  parties 
and  decree  of  the  court,  was  absolutely  set  aside  and  avoided, 
and  the  rights  of  contingent  remaindermen  under  it  barred.  In 
support  of  this  view,  it  will  not  be  necessary  to  do  more  than  to 
refer  to  the  opinion  of  Ch.  Dunkin,  concurred  in  by  Harper, 
O'Neal  1  and  Wardlaw,  in  Van  Lew  v.  Parr,  in  which  this  point 
is  elaborately  discussed.  In  that  opinion,  on  page  346  of  2 
Rich.  JEq.,  the  following  language  is  used:  ^^ Unless  this  court 
had  authority  to  dispose  of  the  fee-simple  of  the  estate  for  the 
payment  of  debts,  it  is  quite  clear  that  it  could  not  be  reached. 
If  it  had  the  authority,  not  having  the  contingent  remaindermen 
before  the  court,  the  validity  of  the  title,  executed  by  the  officer 
of  the  court,  is  not  open  to  objection.  But  if  the  court  can 
make  a  good  title  for  the  payment  of  debts,  if  it  has  authority 
in  any  case  to  dispose  of  the  fee,  not  having  those  in  remainder 
before  it,  the  exercise  of  that  authority  in  cases  of  partition^  or 
for  the  change  of  property,  becomes  a  question  of  discretion^  and 
not  of  jurisdiction."  In  this,  a  case  of  partition^  the  court  has 
exercised  its  discretion,  and  has  expressly  disposed  of  the  fee, 
and  the  remaindermen  are  barred. 

According  to  the  conclusions  of  this  decree,  the  complainants 
have  no  right  of  action,  and  the  remaining  questions  raised  by  the 
decree  need  not  be  discussed.  The  complaint  is  dismissed,  with 
costs  for  defendant. 

Messrs.  W.  S,  Monteith  and  Youmans,  Attorney-General,  for 
appellant. 

J/r.  /.  D.  Pope,  contra. 

October  20th,  1881.  The  opinion  of  the  court  was  deliv- 
ered bv 
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McGrOWAN,  A.  J.  This  was  an  action  for  the  possession  of  a 
tract  of  land  lying  in  Richland  county,  latterly  known  as  the 
^^  Shiver  Place/^  and  ten  thousand  dollars  damages,  besides  rents 
and  profits  to  the  amount  of  fifteen  thousand  dollars. 

Drury  Bynum,  owning  a  large  estate,  consisting  of  several 
tracts  of  land,  slaves,  &c.,  died  about  January,  1837,  leaving  no 
widow  and  only  one  legitimate  son,  William  Bynum.  He  left 
a  will,  by  which  he  disposed  of  his  property  as  follows : 

By  the  first  dause  he  gave  to  his  four  children,  Nathaniel, 
Sarah,  James  and  John  Gray,  "  whom  he  had  begotten  by  Sally 
Bryson,'*  one-fourth  part  of  the  clear  value  of  his  estate. 

By  the  second  clause  he  gave  to  his  son,  William  [who  was 
l^itimate],  his  mill  tract  of  land ;  confirmed  certain  gifts  pre- 
viously made  to  him,  to  be  in  lieu  and  bar  of  all  claim  said 
William  might  have  against  him  on  any  account  whatever. 

By  the  third  clause  he  disposed  as  follows :  *^  I  give,  devise 
and  bequeath  the  whole  of  the  rest  and  residue  of  my  estate, 
real  and  personal,  to  my  friends,  John  Scott,  William  Weston  and 
Wade  Hampton,  Sr.,  for  life,  and  the  survivor  of  them,  his 
heirs,  executors,  administrators  or  assigns,  in  fee-simple,  absolutely 
and  forever.  It  is  my  wish  that  my  said  friends  shall  hold  the 
property  thus  devised  to  them  free  from  all  trust  whatever. 
Nevertheless,  I  have  devised  and  bequeathed  the  same  to  them, 
in  the  confident  expectation  and  hope  that  they  will  permit  my 
children  by  Sally  Bryson,  to  wit :  Nathaniel,  Sarah,  James  and 
Gray,  for  whom  I  am  under  a  sacred  obligation  to  provide,  to 
have  the  use  of  the  whole  of  the  estate,  real  and  personal,  abso- 
lutely and  forever,  in  the  manner  following :  that  is  to  say,  that 
my  friends  will  permit  the  said  James  and  Gray  to  have,  &c., 
*  *  *  The  balance  of  my  swamp  and  bluff  lands  I  wish  to  be 
divided  equally  among  my  children,  Naihaniel  and  Sarah.  And 
it  is  my  earnest  hope  and  expectation  that  my  friends,  John 
Scott,  William  Weston  and  Wade  Hampton,  Sr.,  will  permit 
the  balance  of  my  lands  to  be  equally  divided  between  Nathaniel 
and  Sarah,  my  children  by  Sally  Bryson.  *  *  *  And  it  is 
my  hope  and  confident  expectation  that  my  said  friends  will 
carry  into  effect  these,  my  wishes,  by  conveyances  proper  to  that 
end,  after  my  death,  and,  especially,  in  relation  to  my  daughter, 
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Sarah,  aforesaid,  that  they  would  convey  to  some  person  in  trust 
Jar  her,  during  her  life,  all  that  portion  of  said  rest  and  residue 
of  my  estate,  real  and  personal,  which  I  have  devised  above,  that 
sheshouM  enjoy  for  her  sole  and  separate  use,  free  from  the  debts, 
contacts  and  control  of  any  husband  she  may  m^arry,  and  after 
her  death,  in  ti'ust  for  such  children  cw  she  may  leave  alive,  and 
the  descendants  of  any  that  may  be  dead  at  such  period,  they  tak- 
ing athong  them  their  parents'  share ;  but  if"  (here  providing 
for  the  event  of  Sarah  dying  without  issue.) 

By  the  fourth  clause  he  declared  that  if  the  foregoing  pro- 
vision was  void,  he  gave  the  whole  residuum  of  his  estate  to 
John  Scott,  William  Weston  and  Wade  Hampton,  Sr.,  for  life, 
and  to  the  survivor  forever,  without  any  expression  of  his  wishes, 
hopes  or  expectations. 

By  the  fifth  clause  he  directed  that  if  any  attempt  should  be 
made  "  to  impair  his  will  or  any  part  thereof,"  the  second  clause 
of  his  will  should  be  void,  and  the  property  therein  given  to  his 
son  William  should  also  go  to  John  Scott,  William  Weston  and 
Wade  Hampton,  Sr.,  their  heirs  and  assigns  forever.  And  these 
same  gentlemen  were  nominated  executors  of  the  will. 

The  will  was  proved,  but  the  gentlemen  named  as  executors 
never  qualified  or  accepted  the  devises  given  or  trusts  imposed, 
and  they  are  all  now  dead. 

It  appears  that  soon  after  the  death  of  his  father,  the  legiti- 
mate son,  William  Bynum,  filed  a  bill  in  equity  against  all  tho 
illegitimate  children  entitled  William  Bynum  et  al.  v.  James 
Bynum  and  others,  "for  settlement  and  partition."  The  plead- 
ings in  the  cause  have  been  lost  or  destroyed,  and  the  precise 
scope  of  the  bill  cannot  be  known,  except  so  far  as  it  may  be- 
gathered  from  certain  orders  in  the  case,  which,  in  some  way, 
have  escaped  the  fate  of  the  general  record  and  are  in  existence. 
By  these  orders,  copies  of  which  can  be  found  in  the  case,  it 
appears  that  the  children,  legitimate  and  illegitimate,  all  oi 
whom  were  of  age  except  James  and  Gray,  entered  into  an  agree- 
ment to  disregard  the  will  entirely,  and  have  a  new  division  oi 
the  whole  estate  upon  certain  settled  terms.  Certain  property 
was  allotted  to  William,  the  legitimate  son,  and  the  remainder  to 
the   four   illegitimate   children.     To  confirm   and   ratify  thib 
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agreement^  division  and  assignment  appears  to  have  been  the 
object  of  the  bill.  September  25th,  1837,  Chancellor  Harper 
granted  an  order  of  reference  to  inquire  "whether  it  would  be 
to  the  interest  of  the  minors,  James  Bynum  and  John  Gray 
Bynum,  to  ratify  and  confirm  the  said  agreement  and  deed  of 
assignment  set  forth  in  complainants'  said  Exhibit  D,  and  E,^ 
together  with  the  partition  contained  in  Exhibit  A.  and  £.,  pur- 
porting to  have  been  made  in  conformity  to  said  agreem^t  and 
deed  of  assignment,''  &c. 

The  commissioner  reported  favorably,  and  on  November  7th, 
1837,  Chancellor  DeSaussure  confirmed  the  report,  ordered  that 
the  property  contained  in  Exhibit  A,  and  JS.,  be  vested  in  William 
Bynum,  his  heirs  and  assigns  forever;  "and  further  ordered 
that  the  remaining  estate,  real  and  personal,  be  vested  in  the  said 
Nathaniel  Bynum,  Sarah  Shiver,  James  Bynvm  and  John  Oray 
Bynum,  upon  their  payment  to  the  said  William  Bynum,  the 
said  bond  of  six  thousand  a/ad  sixty-three  dollars,  that  the  said 
estate,  real  and  personal,  herein  vested  in  them,  do  stand  pledged 
for  the  payment  thereof  according  to  the  condition  of  the  said 
bond,  and  that  they  also  pay  the  said  Sarah  Bryson  the  said 
annual  annuity  of  $350,''  &c.  He  further  ordered  that  "a  writ 
of  partition  should  issue  to  make  partition  of  the  remaining 
estate,  real  and  personal,  equaMy  between  ffaJthaniel  Bynvm, 
Sarah  Shiver,  James  Bynum  and  John  Gray  Bynum.  All  of 
which  is  in  pursuance  of  the  agreement  of  the  parties,  and  to 
carry  the  same  into  effect,"  &c. 

The  commissioner  reported  that  the  property  assigned  as 
aforesaid  to  the  four  illegitimate  children,  consisted  of  110 
slaves,  horses,  mules,  &c.,  and  3,133  acres  of  land,  valued  at  the 
aggregate  price  of  $63,774.60.  The  commissioner  allotted  dli 
the  lands  to  the  two  children  who  were  then  of  age,  Nathanid 
a/nd  Sarah,  and  recommended  that  they 'should  pay  to  the  other 
two  children  half  the  value  of  the  lands  in  money,  viz., 
$11,356.25.  This  return  was  confirmed  by  Chancellor  David 
Johnson,  January  12th,  1838,  who  ordered  that  the  lands 
allotted  in  said  return  to  Nathaniel  Bynum  and  Sarah  Shiver 
and  William  Shiver,  her  husband,  be  vested  in  them  and  their 
heirs  as  tenants  in  comnum  forever,  &c.     It  was  further  ordered 
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that  the  two  plantations  on  Towe's  creek,  now  in  the  respective 
possession  and  cultivation  of  Nathaniel  Bynum  and  William 
Shiver,  being  a  part  of  the  foregoing  premises,  &c.,  *  ^^be 
and  stand  pledged  for  the  payment  of  the  said  two  svms  of 
15,678.12  to  the  said  James  Bynvm  and  John  Oray  Bynvmy 
vnth  interest/'  &c. 

It  does  not  appear  when  or  how  Mrs.  Shiver  and  her  brother 
Nathaniel  made  division  of  their  joint  estate  in  these  lands,  but 
it  does  appear  that  they  paid  their  brother  for  their  interest  in 
the  same. 

Some  time  prior  to  April,  1842,  Sarah  and  her  husband, 
William  Shiver,  sold  and  conveyed  the  land  in  dispute,  since 
known  as  the  "Shiver  Place,"  to  Richard  Singleton,  trustee,  for 
the  price  of  $14,450.  Singleton  paid  the  purchase-money,  took 
conveyance  of  Shiver  and  wife,  went  into  possession,  and  he,  or 
those  claiming  under  him,  have  been  in  possession  ever  since — 
a  period  of  nearly  forty  years. 

In  1844,  Nathaniel  Bynum,  who  had  become  the  guardian  of 
his  infant  brother,  John  Orayy  filed  a  bill  connected  with  his 
guardianship,  which,  among  other  things,  contained  the  follow- 
ing recital :  "That  his  father,  Drury  Bynum,  departed  this  life 
January  15th,  1837,  leaving  a  large  estate,  both  real  and  per- 
sonal, and  also  leaving  his  last  will  and  testament,  disposing  of 
the  same  among  his  five  children — that  is  to  say,  your  orator, 
Nathaniel  Bynum,  William  Bynum  and  Sarah  Bynum,  adults, 
and  James  Bynum  and  John  Bynum,  minors,  which  last  will 
and  testament,  however,  was  by  agreement  of  aM  parties  interested 
therein  set  aside  and  aba/ndoned,  and  proceedings  for  partition  of 
the  said  estate  were  instituted  in  the  Court  of  Equity  for  Rich- 
land district,  in  pursuance  of  said  agreement  on  September  — , 
1837,  in  which  proceeding  the  said  William  Bynum  and  others 
were  the  complainants,  and  James  Bynum  and  others  were  the 
defendants,"  &c. 

Sarah  Shiver  died  January  9th,  1860,  leaving  two  children 
surviving  her,  Robert  C.  Shiver  and  Sarah  W.  Shiver,  both 
bom  after  the  proceedings  in  partition.  Robert  C.  died,  leaving 
Caleb  Bouknight  his  sole  executor  and  devisee,  and  Sarah  W. 
intermarried  with  one  Poole,  and  they  are  the  plaintiflfe  who 


Digitized  by 


Google 


164  BouKNiGHT  V.  Brown. 

Opinion  of  the  Coort. 

brought  this  action  March  5th,  1876,  to  recover  the  tract  of 
land  described.  The  answer  denies  every  allegation  in  the  com- 
plaint, and  pleads  the  Statute  of  Limitations. 

F.  W.  Fickling,  Esq.,  was  appointed  special  referee  "to  hear 
and  determine  all  the  issues  of  law  and  of  fact."  He  decided 
all  the  issues  of  law  for  the  defendant,  and  recommended  that  the 
complaint  be  dismissed.  Judge  Wallace  confirmed  the  report,  and 
the  plaintiffs  appeal  to  this  court  upon  the  following  exceptions: 

1.  To  his  Honor's  ruling  in  the  first  exception  made  to  the 
referee's  report. 

2.  To  his  Honor's  ruling  on  the  second  exception  to  the 
referee^s  report. 

3.  To  his  Honor's  ruling  as  to  tjie  third,  fourth  and  fifth 
exceptions  to  the  referee's  report. 

4.  Because  all  the  exceptions  to  the  referee's  report  should 
have  been  sustained. 

These  exceptions  are  not  in  the  best  form.  They  do  not  state 
the  matter  objected  to,  but  refer  to  other  exceptions  to  the  report 
of  the  referee,  which  tends  to  confusion  and  makes  it  necessary  to 
go  back  through  the  record  to  find  out  what  points  those  excep- 
tions made.  "  Exceptions  should  point  out  the  particulars  in 
which  the  errors  complained  of  consist."  * 

As  we  understand  it,  the  first  exception  intended  to  make  the 
point  that  the  referee's  report  did  "not  contain  a  statement  of 
the  facts  found  and  conclusions  of  law  separately."  Section  296 
of  the  code  declares  that  "  they  [referees]  must  state  the  facts 
found  and  the  conclusions  of  law  separately."  The  object  of 
this  requirement  is  to  promote  clearness  and  prevent  confusion. 
If  the  Circuit  judge  had  considered  it  necessary,  he  might  have 
required  the  report  put  in  form,  but  he  did  not.  The  remedy 
in  such  case  is  to  move  that  the  proceedings  be  referred  back  for 
correction.  Waiters  An.  Code  498.  The  report  does  not,  in  the 
usual  way,  state  the  facts  and  the  law  under  different  heads,  but 
we  concur  with  the  judge  that  they  are  stated  "separately"  and 
with  unusual  clearness  and  ability.  See  Joplin  v.  Carrier^  11 
S.  a  329 ;  StatCy  ex  rel.  Oathcart  v.  Colwmbiay  12  Id.  393. 

*  See  rule  No.  5  of  the  Supreme  Court,  as  amended  since  the  filing  of  this 
opinion. — Beporter. 


Digitized  by 


Google 


BOUKNIGHT  V.  BbOWN.  165 

April  Term,  1881. 

The  second  exception  objects  to  the  judge^s  ruling  in  that  ^'the 
record  of  the  suit  in  equity,  NcUhaniel  Bynvm  v.  Jolm  Gray 
Bynumj  was  admitted  in  evidence/^  The  statements  of  this  bill 
were  admissible  under  the  first  section  of  the  act  of  1865,  "to 
provide  a  mode  by  which  to  perpetuate  testimony,"  &c.,  (13 
Stai.  345,)  which,  among  other  things,  declares  that  "statements 
in  the  record  of  any  suit  in  any  of  the  courts,  produced  from 
the  proper  place  of  custody,  although  such  statements  be  in 
oases  not  between  the  parties  to  the  suit  in  which  the  evidence  is 
offered,  or  those  under  whom  they  claim,  shall  be  admissible  for 
the  con»ideration  of  t/ie  court  or  jury/'  &c.  The  statement  was 
merely  in  corroboration  of  what  may  be  fairly  gathered  from 
the  fragments  preserved  of  the  case  of  William  Bynum  d  ai. 
V.  James  Bynum  et  at. 

The  other  exceptions  make  th^  question  of  title.  No  exception 
was  taken  below  to  the  report  finding  that  Nathaniel  Bynum, 
Sarah  Bynum,  James  Bynum  and  John  Bynum  were  the  illegit- 
imate children  of  Drury  Bynum  "by  Sally  Bryson,"  but  it  has 
been  seriously  argued  here,  that  there  is  no  proof  of  such  illegit- 
imacy. That  is  the  most  important  fact  of  the  case.  The  will 
itself,  in  its  terms  and  in  its  whole  structure,  affords  at  least 
prima  fade  evidence  of  the  fact,  which  has  never  been  denied. 
It  was  taken  to  be  shown  before  the  referee  and  the  Circuit 
judge.  The  referee  reported  it  as  a  fact,  and  the  Circuit  judge 
concurred  with  him  without  objection.  At  that  time  the  matter 
could  have  been  conclusively  settled  in  a  moment.  It  is  now 
too  late  to  raise  the  question  for  the  first  time.  We  are  judicially 
satisfied  of  the  fact. 

The  plaintiffs  claim  as  the  children  of  Sarah  Shiver,  remain- 
dermen under  the  third  clause  of  Drury  Bynum's  will,  which,  as 
they  insist,  is  l^al  and  binding  in  all  its  parts.  There  is  no 
other  limitation  in  the  will  except  that  claimed  to  exist  in  that 
clause.  Even  assuming  the  plaintifls^  view  of  the  case,  there 
are  difficulties  in  the  way  of  their  recovery.  The  action  is  to 
recover  the  possession  of  a  particular  tract  of  land;  and  before 
that  can  be  done,  it  is  necessary,  not  only  that  they  should  show 
legal  title,  but  also  that  their  title  connects  with  and  covers  the 
particular  land  sued  for,  the  "  locus  in  quo,'' 
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Now^  all  the  land  that  the  testator,  in  the  third  clause  of  his 
will,  "hoped''  would  be  conveyed  in  trust  to  Sarah  with  limita- 
tion over,  was  "  the  balance  of  the  swamp  and  bluflF  lands,"  to 
be  equally  divided  between  Nathaniel  and  Sarah.  It  has  not 
been  shown  that  the  Shiver  place  sued  for  is  any  part  of  the 
"  swamp  or  bluff  lands/'  On  the  contrary,  the  referee  reports 
"  it  was  asserted  by  the  defendant,  and  not  denied  by  the  plain- 
tifife,  but  as  I  understood  admitted,  that  the  lands  in  dispute  in 
this  action  are  not  the  lands  assigned  to  Sarah  in  testator's  will," 
Ac.  This  would  seem  to  be  conclusive  against  the  plaintifis, 
without  going  into  the  question  of  title. 

But  they  urge  that,  although  the  Shiver  tract  is  no  part  of 
the  lands  indicated  in  the  will,  with  limitation  over  to  them, 
there  was  a  proceeding  in  equity  to  divide  these  lands  among  the 
parties,  and  in  doing  so  the  lands  got  mixed,  and  the  Shiver 
place  was  assigned  to  Sarah  in  lieu  of  "swamp  or  bluff  lands," 
and  that  thereupon  the  trusts  claimed  in  the  third  clause 
attached  upon  the  land  received  in  lieu  of  those  given  by  that 
clause.  To  sustain  this  view  it  is  necessary  that  the  partition 
should  have  been  under  and  by  authority  of  that  clause^  and  in 
subordination  to  it.  That  is  not  supported  by  the  proceedings 
in  partition.  We  look  in  vain  for  an  order  to  sell  and  re-invest, 
or  to  make  an  exchange  upon  the  same  trusts.  It  cannot  fairly 
be  claimed  that  tliese  proceedings  were  intended  to  carry  out 
the  provisions  of  the  third  clause  of  the  will. 

There  are  other  facts  in  the  record  which  show  that  the 
Shiver  tract  is  not  in  the  plaice  of  any  lands  intended  for 
Sarah  under  the  will.  The  lands  assigned  in  the  partition  to 
Sarah,  including  the  Shiver  place,  were  in  part  of  her  interest  in 
the  fourth  of  the  estate  given  by  the  first  clause  of  the  will 
without  limitation ;  aho  in  part  for  her  proportion  of  the  bond 
of  $6,063  to  William  in  the  division  with  him,  and  of  the 
annuity  of  $300  to  "  Sally  Bryson,"  and  still  further  in  part  for 
$5,678.12,  which  she  was  to  pay  to  James  and  John  in  the 
second  partition  between  her  and  her  brother ;  so  that  the  evi- 
dence does  not  show  that  the  Shiver  place  was  assigned  to  Sarah 
in  lieu  of  lands  intended  for  her  in  the  will.  The  exact  ooDtrary 
is  true.     The  proceedings  in  equity  were  inconsistent  with  the 
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existence  of  the  third  clause  and  manifestly  intended  to  super- 
sede it.  The  referee  says  on  this  point :  "It  is,  in  fact,  manifest, 
that  in  the  partition  no  regard  was  had  to  the  will  inasmuch  as 
the  entire  lands  were  allotted  to  Nathaniel  and  Sarah,  including 
the  lands  assigned  James  and  John  Gray  in  the  will."  The 
plainti£&,  therefore,  cannot  receive  aid  from  the  partition  pro- 
ceedings to  make  out  a  case  under  the  third  clause  of  the  will, 
when  those  proceedings  were  inconsistent  with  that  clause  and 
antagonistic  to  it.  They  cannot  hold  under  that  proceeding  and 
{igainst  it  at  the  same  time.  So  many  elements  entered  as  con-  • 
sideration  into  that  partition,  under  which  the  Shiver  tract  was 
assigned  to  Sarah,  that  it  cannot  be  afiSrmed  with  truth  that  said 
land  was  dimply  substituted  for  that  indicated  in  the  will  for  her. 
It  was  to  a  large,  possibly  to  the  whole,  extent  purchased  for 
valuable  consideration  by  Sarah,  and  by  the  order  of  court 
assigned  to  her  and  her  keirs  forever. 

If  there  was  no  difficulty  as  to  the  identity  of  the  land,  how 
would  the  matter  stand  ?  The  defendant  insists  that  the  whole 
third  clause  of  the  will,  including  the  alleged  limitation  in  it, 
was  illegal  and  void,  and  no  rights  growing  out  of  it  can  be 
recognized  and  enforced  by  the  courts.  The  act  of  1795  declares 
void  any  gift  or  provision  beyond  one-fourth  of  a  man's  estate 
in  favor  of  a  woman  with  whom  he  lives  in  adultery,  or  of  his 
ill^itimate  child  or  children,  he  having  a  wife  or  lawful  chil- 
dren of  his  own  living.  The  gift  is  rendered  void  by  the  act 
only  to  the  extent  of  the  excess.  The  testator  had  already 
given  one-fourth  of  his  estate  to  his  illegitimate  children  by  the 
first  clause  of  his  will,  and,  therefore,  any  interest  intended  to 
be  given  to  them  by  the  third  olause  was  in  violation  of  the  law 
and  void.  It  is  true  that  the  terms  of  that  clause  were  to  John 
Scottf  William  Weston  and  Wade  Hampton^  tir.y  but  coupled  with 
the  "confident  hope  and  expectation"  that  they  would  permit 
his  children  "by  Sally  Bryson"  to  enjoy  it  in  the  manner 
indicated.  Considering  the  words  of  the  act,  which  are  "by 
deed  of  gift,  legacy,  devise,  or  by  any  other  ways  or  means  whai- 
€t>er/'  we  cannot  doubt  that  it  was  the  intention  of  the  testator  to 
create  a  trust  for  the  benefit  of  his  ill^itimate  children,  not- 
withstanding his  disclaimer  of  such  intention.     It  is  true  that 
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the  provision  was  good  against  all  the  world  but  the  Intimate 
son,  William,  and  good  against  him  until  he  elected  to  have  it 
declared  void,  which  was  his  exclusive  personal  privily. 
Jireithaupt  v.  Bavskett,  1  Rich,  Eq.  466 ;  Ford  v.  McElray,  Id. 
474;  Hull  v.  HiUl,  2  Strobh.  Eq.  174;  Taylor  v.  McBa,  3 
Rich.  Eq.  96.  IHd  William  Bynum  elect  to  exercise  this  exclusive 
privilege  and  have  the  third  clause  declared  void  f  He  certainly 
did,  soon  after  his  father's  death,  file  a  bill  in  the  Court  of 
Equity  in  r^ard  to  the  estate.  Unfortunately  the  record  of 
.  that  case  is  lost,  but  some  orders  made  in  it  have  been  preserved, 
from  which  we  have  a  general  idea  of  the  proceeding.  It  ap- 
pears that  all  the  children,  l^itimate  and  illegitimate,  agreed  to 
divide  the  property  in  a  manner  entirely  different  from  the  division 
made  by  the  will.  That  this  agreement  was  ratified  and  con- 
firmed by  the  court,  and  under  its  orders  partition  made  to  carry 
out  the  judgment  of  confirmation.  In  the  fragments  we  have,  it 
does  not  appear  expressly  that  William  sought  to  have  the  third 
clause  declared  void,  but  can  it  be  doubted  that  he  did  so  ?  He 
could  have  had  the  third  clause  set  aside  at  a  word.  It  was  his 
interest  to  have  it  done  and  the  new  division  adopted,  by  which 
he  got  largely  more  than  was  given  to  him  by  the  will.  The 
new  arrangement  could  not  be  confirmed  without  the  destruc- 
tion of  the  third  clause  as  being  inconsistent  with  it.  The  agree- 
ment was  confirmed  by  the  court,  which,  doubtless,  acted  on  the 
assumption  that  the  third  clause  was  avoided,  and  William 
received  property  under  it,  which  itself  was  an  election  against 
the  third  clause.  Under  these  circumstances,  can  it  be  doubted 
that  he  elected  to  set  aside  the  third  clause  ?  Neither  his  con- 
duct nor  that  of  the  court  is  intelligible  upon  any  other  assump- 
tion, but  all  is  harmonious  and  consistent  with  the  existence  of 
that  fact.  It  is  said  that  his  interest  was  against  such  election, 
as  the  effect  would  be  to  give  the  whole  estate  to  Scott,  Weston 
and  Hampton,  except  the  fourth  given  by  the  first  clause.  That 
is  true,  but  we  have  no  doubt  these  gentlemen  allowed  the 
children  to  make  their  own  arrangements.  Instead  of  setting 
up  title  for  themselves,  they  generously  and  honorably  facilitated 
a  judicious  family  settlement.  We  think  it  improbable  that 
William  would  have  filed  a  bill  for  purposes  inconsistent  with 
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the  third  clause  without  makiug  the  claim  to  set  it  aside^ 
which  was  absolutely  necessary  to  sustain  those  very  proceedings. 
It  is  adjudged  that  William  Bynum  elected  to  vacate  the  third 
clause  of  his  father's  will ;  that  it  was  declared  void  and  the 
property  of  the  testator  divided  among  his  children  according  to 
an  agreement  made  by  them  and  ratified  by  the  court.  That 
was  more  than  a  "consent  decree."  It  was  not  less  a  judgment 
of  the  court  because  it  was  in  accordance  with  the  wishes  of  the 
Dirties.  The  court  took  care  of  the  rights  of  the  minors,  and 
ordered  references  for  information,  &c.,  &e.  The  successive 
orders  of  different  chancellors  were  in  the  terms  usual  in  judg- 
ments.    "  It  ia  ordered  and  decreed/'  &c. 

But  it  is  ingeniously  argued  that,  though  the  third  clause  was 
made  void  as  to  Sarah,  it  was  good  in  so  far  as  it  made  pro- 
vision for  her  children,  and  that  as  to  unborn  children  neither 
the  parties  nor  the  court  could  bar  their  rights.  It  is  true  that 
the  act  does  not,  in  express  terms,  reach  to  the  interest  of  chil- 
dren of  ill^itimates,  but  it  would  seem  a  strange  result  if  the 
devise,  dead  as  to  the  first  generation,  should  revive  oa  to  the 
second.  That  would  certainly,  to  some  extent,  defeat  the  pur- 
pose of  the  act.  In  the  case  of  Bradley  v.  Lourry,  Spears  Eq. 
1,  it  was  held  that  the  act  is  remedial  and  should  be  construed 
so  as  to  suppress  the  mischief  contemplated  by  it.  In  that  case 
a  father  had  given  property  to  the  husband, of  his  natural 
daughter,  and  it  was  held  to  be  a  benefit  conferred  on  the 
daughter  within  the  meaning  of  the  act,  because  the  evident 
design  was  to  confer  a  benefit  on  her  through  her  husband  in 
evasion  of  the  statute.  The  case  of  Hull  v.  HuU,  2  Strobh,  Eq. 
192,  was  relied  on  to  sustain  the  proposition  that  any  interest 
given  to  the  children  of  Sarah  did  not  fall  within  the  inhibition 
of  the  statute.  That  case  was  different  from  this.  There,  the 
gift  was  to  Zulina,  the  illegitimate  daughter, /or  life,  with  limit- 
ation over  to  her  issue.  The  life-estate  to  Zulina  was  not 
declared  void,  for  it  was  a  part  of  the  fourth  of  the  estate, 
which  was  1^1,  but  in  estimating  the  vaiue  of  her  interest  the 
question  arose  whether  she  was  to  be  charged  with  the  value 
of  an  absolute  estate  or  only  of  a  life-estate.  It  was  held  that 
she  should  be  charged  only  with  the  value  of  the  life-estate. 
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and  from  that  it  is  sought  to  draw  the  inference  that  in  all  cases 
of  gifts  to  the  children  of  illegitimates,  the  destruction  of  the 
estate  of  the  first  taker  leaves  untouched  the  limitation  over. 
In  these  broad  and  sweeping  terms  we  do  not  think  the  proposi- 
tion can  be  maintained.  In  the  case  of  Hull,  the  judgment  of 
the  court  was  pronounced  in  very  guarded  terms :  "  That  inter- 
ests of  the  children  of  a  bastard  daughter,  who  take  as  pur- 
chasers (under  the  will  of  their  grandfather),  distinctly  from 
their  mother,  and  not  through  her  or  in  connection  wUh  her^  sha^l 
not  be  r^arded  as  a  gift  to  her  "  within  the  inhibition  of  the 
act  of*  1795.  In  the  case  before  us  the  devise  to  the  mother 
was  declared  void^  and  if  the  third  clause  gave  a  good  limita- 
tion over  to  the  unborn  children,  it  was  a  contingent  remainder, 
in  which  the  interests  of  the  tenant  for  life  and  the  remainder- 
men were  not  "  unconnected/'  but  were  parts  of  the  same  estate. 
A  remainder  is  what  is  left  of  an  entire  estate  after  the  preceding 
part  of  the  same  estate  has  been  disposed  of.  But  if  the  interest 
of  the  remaindermen  was  so  "  unconnected "  with  the  freehold 
in  the  mother  as  to  place  it  beyond  the  reach  of  the  avoiding 
act,  the  Court  of  Equity  had  the  power  to  partition  the  pro[>- 
erty,  and  in  doing  so  to  bar  the  remaindermen. 

"  When  property  is  devised  to  tenants  for  life,  with  contin- 
gent remainders  to  persons  not  in  esse,  the  Court  of  Equity  ha8 
the  power,  for  the  purpose  of  partition,  on  the  application  of 
the  tenants  for  life  before  the  coming  into  existence  of  the 
remaindermen,  to  order  a  sale  of  the  fee  and  thereby  bar  the 
remaindermen."  Van  Lew  v.  Parr,  2  Rich.  JEq.  322 ;  Bofil  v. 
FislieTy  3  Rich,  Eq,  1.  It  will  be  observed  that  as  soon  as  the 
devise  was  made  void  by  the  election  of  William,  the  will  itself 
expressly  revoked  the  third  clause  and  substituted  therefor  the 
/ourth  clause,  which  had  no  limitation.  Besides,  by  the  ordinary 
rules  of  construction,  the  limitation  over  could  not  be  enforced 
after  the  life-estate  had  been  declared  void.  If  the  future 
interest  is  so  limited  that  it  can  take  effect  as  a  remainder,  it 
cannot  be  an  executory  limitation.  2  Minor  Inst.  369 ;  Feame 
Rem.  385.  A  contingent  remainder  may  be  destroyed  at  com- 
mon law  by  fine  or  recovery,  by  merger  of  the  particular  estate, 
or  by  any  displa/^'Cment  thereof,  and  this  is  the  great  and  essential 
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difference  between  a  contingent  remainder  and  executory  devise. 
^*  It  is  agreed  that  when  a  preceding  freehold  has  anoe  vested,  no 
subsequent  accident  will  make  a  contingent  remainder  inure  as 
an  executory  devise^  its  character  as  a  remainder  having  been 
then  finally  established."  Feame  Bern.  525-6 ;  2  Waahb.  Real 
Prop.  348. 

This  will  at  the  death  of  the  testator  was  good,  and  Sarah's 
life-estate  vested  v/nder  it,  but  when  William  elected  to  invalidate 
it  the  life-estate  of  Sarah  was  destroyed,  and  that  destruction 
included  the  contingent  interest  of  the  unborn  children.  As 
tersely  stated  by  the  referee,  '^  the  gift  to  the  issue  of  the  illegit- 
imate daughter  was  contingent,  and  fell  with  the  precedent  par- 
ticular estate,  upon  which  it  depended."  The  gift  to  Sarah  being 
void,  the  gift  to  her  unborn  issue  who  survived  her  was  also 
void. 

This  being  an  action  at  law,  the  costs,  of  coui'se,  follow  the 
result. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Simpson,  C.  J.,  and  McIveb,  A.  J.,  concurred. 


CASE  No.  1106. 
ROBERTS  V.  JOHNS. 


An  administrator  indebted  to  the  estate  to  the  amount  of  $1,365,  by  a  past- 
due  sale  note,  for  n^jroes  purchased,  obtained  order  from  the  Probate 
judge  in  November,  1869,  to  sell,  for  cash,  all  the  choses  in  action  of  the 
estate,  and,  after  posting  at  public  places  a  notice  of  such  sale,  sold  over 
seven  thousand  dollars  of  assets  for  less  than  sixty  dollars,  he  being  the 
purchaser,  directly  or  indirectly,  of  nearly  all  the  notes,  including  his  own. 
Soon,  thereafter,  the  administrator  obtained  his  discharge  from  the  Probate 
judge  on  an  ex  parte  application,  properly  published,  but  not  otherwise 
served,  and  paid  to  a  distributee,  resident  in  Georgia,  upon  her  receipt 
delivered  by  her  husband,  the  amount  due  her  as  appeared  by  the  final 
return,  and  as  ordered  in  the  final  discharge.  Afterwards,  the  administra- 
tor realized  a  considerable  amount  on  the  notes  purchased  by  him.  This 
distributee  had  made  several  visits  to  the  administrator — had  received 
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some  of  these  notes  for  collection,  and,  failing  to  realize  anything,  had 
urged  a  sale  of  them,  but  she  had  no  notice  of  the  sale,  and  was  not  fully 
informed  of  its  details  when  she  signed  the  receipt.  Held^  that  the  con- 
duct of  the  administrator  operated  as  a  fraud  upon  the  rights  of  the 
distributee,  and  that  she  was  entitled  to  have  the  accounting  re-opened. 

2.  Intestate  died  in  1863 ;  administration  was  granted  in  1865 ;  assets  were 
sold  in  December,  1869,  and  final  discharge  obtained  in  March,  1870; 
action  was  instituted  in  September,  1875.  Held,  that  the  Statute  of  Lim- 
itations did  not  commence  to  run  in  the  administrator's  favor  until  his  final 
discharge,  and  that,  therefore,  this  action  was  not  barred. 

8.  As  the  receipt  was  obtained  by  the  administrator  by  the  exercise  of  tact, 
while  the  distributee  was  ignorant  of  important  facts  and  not  fully  informed 
of  her  legal  rights,  it  does  not  estop  the  distributee,  and  must  be  disre- 
garded as  a  settlement. 

4.  The  act  of  1869  (14  Stat,  263 ;  Oen.  Stat.  Ch.  XXIV.,  ?  4,)  is  an  additional 
prerequisite  to  the  discharge  of  an  administrator,  but  does  not  dispense 
with  the  other  formalities  necessai'y  to  a  final  accounting  required  by  pre- 
vious law.  The  letters  dismissory  in  this  case,  therefore,  had  not  the  force 
of  Ji  final  judgment. 


Before  Pjressley,  J.,  Oconee,  October,  1879. 

Hon.  J.  H.  Hudson,  judge  of  the  Fourth  Circuit,  sat  at  the 
hearing  of  this  appeal,  in  the  place  of  Associate  Justice  McGrowan, 
who  had  been  of  counsel  in  the  case. 

Action  by  M.  J.  Roberts  and  W.  O.  Johns,  as  administrators 
of  John  B.  Johns,  deceased,  and  by  Lila  B.  Johns  against  James 
A.  Johns,  administrator  of  James  Johns,  deceased,  and  Samuel 
H.  Johns.  On  demurrer,  it  was  held  that  Lila  B.  Johns  was 
improperly  joined.  See  Roberts  v.  Johns,  10  8.  C.  101.  The 
opinion  states  the  case. 

The  Circuit  decree  was  as  follows : 

James  Johns  died  intestate  in  1863,  and  the  defendant,  James 
A.  Johns,  is  his  administrator.  On  February  13th,  1865,  he 
sold  the  personal  estate,  including  slaves,  on  credit,  the  price 
payable  in  gold,  and  he  himself  purchased  some  of  the  slaves, 
giving  his  note  for  same,  amounting  to  $1,365.  This  and  other 
notes  remained  unpaid,  when  our  new  constitution  was  adopted 
in  1868,  and  then,  by  reason  of  the  provision  concerning  notes 
for  the  purchase-money  of  slaves,  and  the  homestead  law,  it  was 
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sapposed  that  said  notes  could  not  be  collected.  Plaintiff  is 
administratrix  of  John  B.  Johns,  who  was  a  distributee  of 
James  Johns,  deceased.  She  removed  to  G^rgia  in  1865,  and 
has  ever  since  resided  there,  making  occasional  visits  to  this 
State.  During  a  visit  in  1869,  she  urged  a  settlement  of  said 
estate,  and  the  defendant,  James  A.  Johns,  offered  to  divide  the 
notes.  That  not  being  done,  he  delivered  some  of  them  to  her 
for  collection.  She  failed  to  collect  any  and  returned  them,  then 
urging  that  the  notes  be  sold  and  the  estate  divided.  This  re- 
quest was  repeated  by  letter  after  she  went  home  to  Greorgia.  In 
November,  1869,  the  administrator  applied  to  the  judge  of  Pro- 
bate for  leave,  which  was  granted,  to  sell  said  notes.  There  is 
some  uncertainty  about  the  dates.  The  order  for  sale  seems  to 
direct  it  to  be  made  in  November,  but  it  was  not  made  until 
December  17th,  1869.  At  that  sale,  the  administrator,  for  a 
mere  nominal  sum,  purchased  his  own  note  of  $1,365.  Most  of 
the  other  notes  were  purchased  by  Sloan  Dickson,  who  after- 
wards sold  them  to  said  administrator  at  the  same  price,  but 
there  is  no  evidence  of  any  previous  collusion  or  understanding 
between  them ;  the  proof  is  to  the  contrary  of  that.  The  admin- 
istrator has  made  profit  by  collections  on  the  notes  so  purchased. 
After  the  sale,  his  account  was  filed  in  the  Probate  office.  Plain- 
tiff was  duly  informed  thereof,  and  of  the  balance  due  to  her  by 
said  account  out  of  proceeds  of  said  sale.  She  signed  a  receipt 
in  Georgia  for  said  balance,  and  sent  it  by  her  husband  to  this 
State.  He  examined  the  accounts,  inquired  into  the  matters, 
and  on  April  19th,  1870,  received  the  said  balance,  and  delivered 
plaintiff^s  said  receipt  to  the  administrator.  The  balance  so  paid 
by  him  has  been  fixed  by  a  decree  of  the  Probate  judge,  made 
on  March  7th,  1870,  on  the  ex  parte  application  of  the  adminis- 
trator for  a  final  discharge.  The  referee  reports  that  said  dis- 
charge was  obtained  without  fraud,  but  is  irregular  and  void. 

The  date  of  the  commencement  of  this  suit  does  not  appear  in 
any  paper  before  me.  The  report  says  it  was  less  than  six  years 
after  March  7th,  1870,  and  defendant's  first  pleading  or  demurrer 
was  served  on  November  13th,  1875.  I  assume  that  the  case 
commenced  more  than  five  years  afl;er  March  7th,  1870.  The 
complaint  allies  fraud  in  the  sale  of  said  assets,  and  the  referee 
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finds  that  there  was  no  fraud  therein.  I  ooncur  with  him. 
There  is  no  all^ation  as  to  when  the  alleged  fraud  was  first 
discovered,  or  that  plaintiff  was  ignorant  of  it,  when  she  received 
payment  of  the  balance  found  due  to  her  by  the  said  decree. 
The  administrator  claims  the  benefit  of  said  payment  and  settle- 
ment, and  pleads  the  Statute  of  Limitations. 

As  to  the  claims  of  the  defendant,  S.  H.  Johns,  the  facts  are^ 
that  he  knew  of  the  said  sale  and  the  said  decree  of  March  Tth^ 
1870,  and  by  it  a  balance  was  found  due  by  him  to  the  adminis- 
trator, who  sued  for  that  balance  before  a  trial  justice,  and  ob- 
tained judgment,  which  S.  H.  Johns  paid  without  appeal. 

My  judgment  as  to  S.  H.  Johns  is,  that  his  failure  to  raise 
before  the  trial  justice  the  question  of  fraud  raised  in  this  case, 
and  his  payment  of  the  balance  found  due  by  him  in  that  case, 
forever  bars  him  from  litigating  again  any  issue  which  would 
have  been  proper  in  that  case.  He,  therefore,  can  recover  noth- 
ing in  this  case. 

As  to  the  plaintiff,  my  judgment  is,  that  her  settlement  in 
April,  1870,  is  binding  upon  her.  She  cannot  now  claim  that 
the  sale  of  the  assets  was  without  authority  of  law  and  void, 
because  she  previously  assented  to  and  requested  it.  Nor  cwi 
she  claim  that  said  settlement  was  made  upon  the  erroneous  sup- 
position that  the  provisions  of  the  constitution,  concerning  the 
purchase-money  of  slaves,  and  the  homestead,  made  the  said 
notes  worthless.  That  was  a  mistake  of  law  or  rather  ignorance 
of  law,  and  she  preferred  the  sacrifice,  rather  than  risk  the 
expense  of  having  the  notes  sued. 

On  the  plea  of  the  Statute  of  Limitations,  the  plaintiff  claims 
that  she  is  not  a  resilient  of  this  State,  and  that  the  running  of 
the  statute  does  not  begin  until  the  said  decree  of  March  7th, 
1870.  I  hold  that  the  statute  began  to  run  when  the  act  was 
done  which  she  avers  to  be  fraudulent,  to  wit,  the  sale  of  the 
assets,  which  was  on  December  17th,  1869.  I  fix  this  date, 
because  of  there  being  neither  all^ation  nor  proof  fixing  a  subse- 
quent date  when  the  supposed  fraud  was  discovered  by  the 
plaintiff.  The  sole  cause  of  action  is  the  supposed  fraudulent 
sale ;  it  therefore  occurred  at  the  time  of  the  sale.  At  that  time 
the  Statute  of  Limitations,  as  settled  by  the  case  of  Lava99eur 
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V.  Ligniez,  1  Strobh.  328,  allowed  five  years  to  a  non-resident, 
and  this  having  been  oommenoed  more  than  five  years  afler 
either  date  fixed  by  me  or  the  referee,  the  statute  is  a  complete 
bar  to  plaintiff's  claim,  if  even  the  confused  state  of  law  when 
said  settlement  was  made,  would  justify  me  in  setting  it  aside. 

It  is,  tliereforey  adjudged  and  decreed,  that  the  complaint  be 
dismissed,  each  party  to  pay  his  own  or  her  own  costs,  and  each 
to  pay  one-third  of  the  costs  of  the  referee  and  the  officers  of 
the  court. 

From  this  decree  the  plaintiff  appealed  on  the  following 
exceptions : 

1.  That  it  was  error  to  hold  that  the  claim  of  plaintifis 
against  the  defendant  for  an  account  was  barred  by  the  Statute 
of  Limitations,  which  does  not  run  in  favor  of  an  administrator 
trustee  against  the  distributees  of  the  estate  he  represents,  until 
such  trustee  does  some  act  which  imports  to  be  a  termination  of 
his  trust,  and  the  pretended  sale  of  the  choses  in  December, 
1869,  was  not  such  an  act,  nor  under  any  view  was  such  an  act 
done  until  the  pretended  settlement  on  March  7th,  1870,  count- 
ing from  which  time  the  plaintiff  would  not  be  barred. 

2.  That  as  the  plaintiff,  M.  J.  Roberts,  resided  beyond  the 
limits  of  this  State,  and  was  ignorant  of  the  actings  of  the 
administrator  and  the  condition  and  value  of  the  estate  of 
defendant's  intestate,  except  from  such  information  as  she 
derived  from  the  defendant  administrator,  no  act  in  the  course 
of  administration,  whether  fraudulent  or  not,  assented  to  or  not, 
which  inured  solely  to  the  benefit  of  the  administrator  trustee, 
at  the  expense  of  the  distributees,  could  give  currency  to  the 
Statute  of  Limitations,  and  certainly  not  before  the  effort  at  settle- 
ment in  the  Probate  office,  March  7th,  1870,  from  which  date 
the  plaintiff  was  not  barred. 

3.  That  it  was  error  to  strain  the  law  to  give  the  adminis- 
trator the  protection  of  the  Statute  of  Limitations  from  the 
hour  of  his  own  private  fraud  in  the  administration  of  the 
estate  unknown  to  plaintiff,  and  which,  not  done  in  a  public 
office,  and  done  without  authority  of  law,  it  was  not  the  duty 
of  plaintiffs  to  know.     The  statute  does  not  run  in  favor  of  a 
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trustee  from  the  hour  of  his  committing  an  act  of  fraud  to  his 
own  advantage,  if  not  done  in  a  public  office  in  throwing  off 
his  trust. 

4.  That  under  the  facts,  as  found  by  the  referee,  and  not  con- 
troverted by  the  judge,  showing  that  the  sale  of  the  notes  and 
purchase  of  them  by  the  administrator,  out  of  which  he  made 
profit,  and  the  pretended  settlement  and  discharge  were  irr^- 
ular,  illegal  and  void,  which  was  a  series  of  acts  of  personal 
wrong  and  of  injurious  consequence  to  the  plaintiffs  and  those 
whom  they  represent,  it  was  error  of  law  to  hold  that  the  plain- 
tiflfe  were  estopped  by  the  receipt  which  the  plaintiff*,  M.  J. 
Roberts,  signed,  which  receipt  was  prepared  by  the  defendant^ 
J.  A.  Johns,  administrator  trustee,  and  based  on  the  fraudulent 
settlement  of  March  7th,  1870,  which  was  founded  on  an  ea? 
parte  settlement  between  defendants,  J.  A.  and  S.  H.  Johns, 
and  the  illegal  sale  of  the  notes  and  purchase  of  them  by  said 
administrator,  and  thus  prepared  was  forwarded  to  the  plaintiff, 
a  married  woman  living  in  Georgia,  and  signed  by  her  in  entire 
ignorance  of  the  facts  of  the  case,  except  such  information  as  she 
derived  from  the  administrator,  who,  under  the  decree  of  Judge 
Pressley,  if  sustained,  pockets  his  intestate's  personal  estate  to 
the  exclusion  of  other  distributees. 

5.  Because  it  was  error  to  sustain  the  report  of  the  referee 
that  there  was  no  fraud,  when  the  sale  of  a  large  debt  due  by 
the  administrator  to  the  estate  of  his  intestate  for  a  nominal 
sum,  was  a  fraud  in  law,  if  not  in  fact ;  and  the  sale  of  other 
notes,  some  of  which  were  on  parties  owning  good  real  estate, 
and  the  consideration  of  which  was  not  negroes,  for  a  nominal 
sum,  on  a  day  different  from  that  specified  in  the  order  of  sale, 
without  appraisement  and  without  authority  of  law,  and  but 
few  bidders  being  present,  was  a  fraud  in  law,  if  not  of  fact 
From  sale  of  these  notes  the  administrator  has  collected  several 
hundred  dollars,  and  will  realize  much  more. 

6.  Because  it  was  error  to  hold  that  the  Statute  of  Limita- 
tions began  to  run  from  the  sale  of  the  notes  in  December, 
1869,  and  that  plaintiffs  were  barred  certainly  in  four  years,  or, 
as  non-residents,  in  five  years  from  that  date,  when  the  statute 
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did  not  run  until  March  7th,  1870;  and  six  years  from  that 
date  had  not  elapsed  before  suit  brought. 

7.  Because  the  effect  of  the  decree  is  to  hold  that  the  admin- 
istrator, whom  the  referee  finds  was  a  purchaser  at  his  own  sale 
of  a  large  amount  of  the  notes  sold,  at  a  mere  nominal  price, 
can  make  profit  out  of  his  trusts  to  the  injury  of  his  cestuia  que 
trusty  which  is  error. 

8.  Because  the  sale  of  the  choses  in  action  was  upon  a  day . 
and  at  a  place  other  than  that  specified  in  the  order  of  sale ; 
and  the  notes  were  thus  sold  without  appraisement  and  without 
authority  of  law.  The  law  authorizing  such  sale  was  not  passed 
until  January  14th,  1870;  the  sale  having  been  made  on  the 
17th  day  of  December,  1869,  the  sale  is  therefore  void. 

9.  Because  the  decree  is  erroneous  and  unjust,  and  will  have 
the  effect,  if  not  reversed,  of  covering  an  unbroken  series  of 
ill^al,  injurious  and  fraudulent  acts  perpetrated  by  a  trustee 
for  his  own  advantage,  and  the  confiscation  of  the  estate  which 
it  was  his  duty  to  protect. 

10.  Because  the  decree  is  in  other  respects  contrary  to  the 
law,  the  evidence  and  justice  of  the  case. 

Messrs.  Keith  &  Vemer  and  R.  A,  Thompson,  for  appellant. 

Mr.  J.  J.  Norton,  contra. 

There  was  no  fraud  in  the  sale  of  the  botes.  This  court  will 
not  disturb  the  concurrent  findings  of  referee  and  Circuit  judge. 
11  8.  C.  165,  648 ;  13  Id.  37.  Presumption  is  that  adminis- 
trator and  Probate  judge  did  their  duty.  7  Rich.  511.  The 
sale  was  valid,  13  Rich.  Eq.  299 ;  9  Id.  221 ;  Oen.  Stat.,  Ch. 
XCIV.,  §  4.  Plaintiff  has  waived  her  right,  if  any,  by  accept- 
ing the  price.  3  Wait  Ac.  &  Def.  473.  The  defendant  has  been 
effectually  discharged.  Id.  157, 460.  The  Probate  Court  had 
jurisdiction.  Const.,  Art.  IV.,  §  1 ;  Oen.  Stat.,  Ch.  XXIV., 
§  4;  14  S.  C.  211.  It  is  a  proceeding  in  rem  (3  Redf.  Wills 
412)  and  conclusive  upon  all  persons.  2  Gfreenl.  Evid.,  §  672 ; 
9  Rich.  131  If  not,  publication  was  suflScient  service.  14 
Stat.  263 ;  1  N.ik  McC.  326 ;  6  Rich.  Eq.  114;  Potter^s  Dwar. 
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484.  The  presumption  is  that  all  proceedings  necessary  to  a 
discharge  were  done.  2  Spears  82;  Dill.  Mun.  Chrp.,  §§  471, 
643.  Plaintiff  became  a  party  by  acting  on  the  judgment. 
1  Tidd  513.  She  is  bound  by  her  husband's  acts.  8  S.  C. 
245 ;  1  WiUard  Ex.  389 ;  Bieh.  Eq.  59.  The  judgment  of  the 
Probate  Court  is  conclusive.  1  HiU  Ch.  *21 ;  3  Strobh.  Eq, 
51 ;  4  Geo.  516 ;  2  Rich.  Eq.  63.  No  other  court  will  set  aside 
the  judgment.  7  Rich.  32 ;  Bailey  Eq.  330 ;  9  S.C.  SO;  2  Id. 
442.  Plaintiff  is  bound  by  her  receipt.  3  Wait  Ac.  &  Def. 
471,  473,  479;  1  HUl  Ch.  128,  307;  2  McC.  321.  M.  J. 
Roberts  could  not  sue  without  her  husband.  8  8.  C.  245.  And, 
therefore,  W.  O.  Johns  could  not  be  added  by  amendment.  2 
Tm.  &  Shear.  1046 ;  Wait  An.  Code,  335,  notes  a.,/.,  n.  and  s. 
The  action  is  barred.  The  fraud,  if  any,  was  in  the  sale.  10 
S.  C.  106;  9  Id.  450;  2  Story  Eq.  1521;  4  Rich.  39;  2 
Bailey  11,  51,  544.  She  was  entitled  to  only  five  years.  1 
Strobh.  328 ;  4  /S.  (7.  257 ;  12  S.  C.  42.  Cause  of  action  was 
not  changed  by  the  attempt  to  throw  off  the  trust,  but  was  point 
from  which  statute  began  to  run.  3  Rich.  448 ;  14  Rich.  Eq. 
212;  RiceZld;  4  McC.  423. 

November  11th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Hudson,  A.  A.  J.  In  1865,  James  A.  Johns  received  letters 
of  administration  on  the  personal  estate  of  James  Johns,  who  died 
intestate  in  1863,  leaving  as  his  heirs-at-law,  his  three  sons, 
Samuel  H.  Johns,  James  A.  Johns  and  John  B.  Johns.  In 
1864,  John  B.  Johns  died  intestate,  leaving  as  his  heirs-at-law, 
his  widow,  M.  Jane  Johns,  and  infant  daughter,  Lila  B.  Johns. 
In  1865,  this  widow  became  administratrix  of  his  estate,  and 
subsequently  W.  O.  Johns  joined  her  in  the  administration,  to 
wit,  in  June,  1878,  and  has  been  joined  as  party  plaintiff  since 
the  institution  of  this  action,  which  was  begun  September  27th, 
A.  D.  1875.  In  1866,  M.  Jane  Johns  intermarried  with  John 
Roberts.  Lila  B.  Johns  was  at  first  joined  as  party  plaintiff, 
but  on  demurrer  the  complaint  was  dismissed  as  to  her  on  the 
ground  that  she  was  an  improper  party. 

The  purpose  of  the  action  is  to  compel  James  A.  Johns  to 
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account  to  the  plaintifis  for  his  administration  of  the  estate  of 
James  Johns^  and  various  acts  of  maladministration  are  specific- 
ally alleged  against  him. 

These  are  all  denied  by  him,  and  he  further  claims  that  he 
has  long  since  fully  administered  the  personal  estate ;  rendered 
his  final  account  to  the  Probate  Court;  was,  by  that  court, 
finally  discharged  in  due  course  of  law,  and  holds  the  receipt,  in 
full,  of  M.  Jane  Roberts  for  the  distributive  share  of  her 
deceased  intestate.  This  receipt  is  urged  in  bar  of  this  action, 
and  the  Statute  of  Limitations  is  also  interposed  as  a  defense. 

The  cause  was  referred  to  S.  P.  Dendy,  Esq.,  as  special 
referee,  who  found,  among  other  facts,  that  on  February  13th, 
A.  D.  1865,  James  A.  Johns,  as  administrator,  sold,  by  order  of 
the  ordinary  of  Pickens  (then  embracing  Oconee)  district,  all 
the  personal  estate  of  James  Johns,  including  negro  slaves,  on  a 
credit  of  twelve  months,  for  gold  or  its  equivalent,  for  the  sum 
$3,862.29,  of  which  $2,665  were  for  negroes;  and  of  these 
n^ro  slaves  the  administrator  purchased  to  the  amount  of 
$1^365,  and  seems  to  have  (like  other  purchasers)  given  his  note 
on  the  usual  terms,  made  payable,  we  presume,  to  himself,  as  we 
find  him  in  possession  of  it  along  with  the  other  sales  notes. 

Early  in  November,  a.  d.  1869,  James  A.  Johns  applied  to 
the  Probate  judge  of  Oconee  for  leave  to  sell  the  choses  in  action 
belonging  to  the  estate  of  James  Johns,  and  among  them  these 
sales  notes,  none  of  which  seem  to  have  been  collected,  nor  even 
put  in  suit.  He  was  allowed,  on  fifteen  days'  posted  notice,  to 
sell  at  or  near  a  place  called  Bachelors'  Retreat.  After  posting, 
and  without  advertising  in  a  newspaper  (that  mode  being  spe- 
cially dispensed  with),  the  sale  was  made  at  McWhorter's  store, 
in  Bachelors^  Retreat,  in  the  presence  of  a  very  small  number  of 
people,  but  seems  to  have  been  made  on  December  1 7th  instead 
of  November,  as  was  ordered.  There  is  some  confusion  and 
uncertainty  about  these  two  dates. 

At  this  very  quiet  sale,  the  administrator  purchased,  for  fifty 
cents,  the  note  of  $1,365  against  himself,  and  a  number  of  others 
at  the  sum,  in  the  aggr^ate,  of  $1.67.  Sloan  Dickson,  a  friend 
of  the  administrator,  purchased  the  balance  of  the  notes  for 
$55.75,  and  soon  thereaftier  turned  them  over  at  said  price  to 
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the  administrator,  who  thus  became  the  owner  of  notes  calling 
for  over  $7,000  for  the  pitiful  sum  of  less  than  $60.  Sloan 
Dickson  retained  one  note,  but  which  one,  and  for  what  amount, 
the  referee  is  unable  to  report.  Prompt  return  of  this  sale  of 
choses  in  action  was  made  to  the  judge  of  Probate  during  the 
month  of  December,  1869,  and  a  new  annual  return  of  aooounte 
was  filed,  modified  by  the  striking  results  of  this  sale. 

On  November  2d,  a.  d.  1869,  the  administrator,  James  A. 
Johns,  published  in  the  Keowee  Courier y  a  weekly  paper,  published 
in  the  town  of  Walhalla,  that  on  December  1st  then  next  ensuing, 
he  would  apply  to  the  judge  of  Probate  of  the  county  of  Oconee 
for  his  final  discharge.  The  application,  however,  was  not  made 
until  March  7th,  1870,  but  no  other  notice  than  the  above  was 
published.  On  this  application,  the  judge  of  Probate,  without 
special  citation  of  the  parties  in  interest,  who  had  no  notice  other 
than  by  the  aforesaid  publication,  proceeded  to  examine  the  ad- 
ministration accounts  of  James  A.  Johns  and  adjust  the  same. 
He  decreed  that  he  be  finally  discharged  upon  the  payment  to 
M.  Jane  Roberts,  then  sole  administratrix  of  the  personal  estate 
of  John  B.  Johns,  deceased,  the  sum  of  $179.08,  as  the  balance, 
less  advancements,  decreed  to  be  due  to  the  estate  of  the  said 
John  B.  Johns.  On  April  19th  following,  the  payment  was 
made  and  a  receipt  taken  over  the  signatures  of  M.  Jane  Boberts 
and  her  husband,  John  Roberts.  On  March  7th,  when  the 
accounts  were  audited  by  the  judge  of  Probate  as  aforesaid,  he 
granted  to  James  A.  Johns  his  final  discharge. 

Mrs.  M.  Jane  Johns  had  removed  to  the  State  of  Greorgia  in 
1866,  and  in  1866  she  intermarried  with  John  Boberts.  She 
has  resided  in  Greorgia  since  1865,  but  made  several  visits  to 
South  Carolina,  and  whilst  here  talked  much  with  her  brother- 
in-law,  James  A.  Johns,  about  his  administration  and  the  con- 
dition of  the  estate.  He  represented  to  her  the  diflSculty  of 
collecting  the  notes,  and  on  more  than  one  occasion  ofiered  to 
divide  them  with  her.  He  went  so  far  as  to  place  some  of  them 
in  her  hands  for  collection,  but  failing  in  her  efibrta  to  induce 
the  makers  to  pay,  she  returned  them  to  him.  AA;er  her  return 
to  Greorgia  she  wrote  to  James  A.  Johns,  urging  a  settlement, 
and  suggested  a  sale  of  the  notes.    The  homestead  exemption 
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and  the  supposed  invalidity  of  contracts  for  the  purchase  of 
n^ro  slaves  were  among  the  difficulties  assigned  by  the  admin- 
istrator as  impeding  the  collection  of  the  notes,  and,  perhaps, 
rendering  them  worthless.  Suits,  however,  were  pot  instituted 
by  him  to  enforce  payment. 

It  was  after  the  receipt  of  her  letter  that  the  administrator 
sold  the  assets  and  obtained  his  discharge  as  aforesaid. 

In  the  testimony  reported  by  the  referee  it  appears  that  since 
the  sale  of  these  assets  and  their  purchase  by  the  administrator 
lie  has  realized  a  considerable  amount  of  money  from  collections 
thereof— perhaps  ten  times  the  amount  which  he  paid  for  these 
notes — and  has  a  fair  prospect  of  realizing  still  greater  amounts. 

As  matter  of  fact,  the  referee  finds  further  that  the  adminis- 
trator, James  A.  Johns,  was  not  guilty  of  fraud  in  procuring 
his  final  discharge,  but  that  the  proceedings  were  irregular  and 
do  not  estop  her. 

He  concludes,  as  matters  of  law,  that  the  Statute  of  Limita- 
tions b^an  to  run  from  March  7th,  1870,  when  the  final  dis- 
charge was  rendered,  and  that,  having  six  years  to  run,  the 
plaintiff  is  not  barred,  she  having  commenced  her  action  Sep- 
tember 27th,  1875  ;  that  the  letters  dismissory  cannot  act  as  an 
estoppel  within  the  period  fixed  by  the  statute  against  allegations 
of  fraud  and  mistake,  and  that  the  same  are  void  for  irregularity 
in  procuring  the  final  decree  and  discharge ;  that  the  defendant, 
Samuel  H.  Johns,  is  concluded  by  the  arbitration  and  settle- 
ment with  the  administrator;  that  the  sale  of  the  choaes  in 
aoUony  December  17th,  1869,  whilst  not  fraudulent,  was  irreg- 
ular, without  authority  of  law  and  void,  and,  finally,  that  the 
administrator,  James  A.  Johns,  is  liable  to  account  to  the  plain- 
tiflfe,  M.  Jane  Roberts  and  W.  O.  Johns,  for  the  share  of  John 
B,  Johns,  deceased,  in  the  personal  estate  of  his  father,  James 
Johns. 

On  reviewing  this  judgment  of  the  referee,  the  Circuit  judge, 
agreeing  with  him  in  his  findings  of  fact,  overrules  the  referee 
in  his  conclusions  of  law.  He  holds  with  the  referee  that  S. 
H.  Johns  is  bound  by  the  settlement  made  by  him  with  the 
administrator  upon  an  arbitration  had  between  them,  and  duly 
accepted  and  carried  out.     As  S.  H.  Johns  does  not  appeal,  this 
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judgment  of  the  court  below  must  stand  as  to  him,  and  excludes 
him  from  further  claim  to  an  accounting. 

As  to  Mrs.  M.  Jane  Roberts,  the  Circuit  judge  holds  that  she  is 
bound  by  the  settlement  of  April,  1870,  when  she  acknowledged 
to  have  received  payment  in  full  of  the  share  of  the  personal 
estate  of  James  Johns  to  which  her  deceased  husband,  John  £. 
Johns,  was  entitled.  He  says  that "  she  cannot  now  claim  that  the 
sale  of  the  assets  was  without  authority  of  law  and  void,  because 
she  previously  assented  to  and  requested  it."  He  further  holds 
that  the  Statute  of  Limitations  began  to  run  against  her,  not 
from  the  date  of  the  alleged  final  discharge  of  the  administrator, 
nor  from  the  date  of  the  receipt  which  she  gave  him,  but  from 
December  17th,  a.  d,  1869,  when  the  assets  were  sold  by  him; 
this  being,  as  he  says,  the  only  fraudulent  act  allied  by  her 
against  him. 

For  these  reasons  the  complaint  is  dismissed.  From  thb 
judgment  the  appeal  of  the  plaintiffs  brings  the  cause  to  this 
court. 

The  Circuit  judge  does  not  pretend  to  vindicate  the  conduct 
of  the  administrator,  James  A.  Johns,  nor  to  uphold  his  settle- 
ment with  M.  Jane  Roberts  as  fair  and  just.  This  cannot  be 
successfully  done.  The  facts  as  stated  above,  if  they  do  not 
shock  our  sense  of  fair  dealing  and  good  faith,  certainly  do  show 
a  maladministration  and  mismanagement  of  a  high  trust  at  vari- 
ance with  the  fundamental  rules  of  law  by  which  a  fiduciary 
must  be  controlled  in  the  performance  of  duty.  And  whilst 
both  referee  and  judge  concur  in  exonerating  James  A.  Johns 
from  fraud  in  his  administration,  it  is  evident  from  the  testi- 
mony that  it  is  charity  to  the  administrator  to  discharge  him 
from  actual  or  positive  fraud.  But  from  the  charge  of  that 
constructive  fraud  arising  from  n^lect  of  duty  and  mismanage- 
ment of  his  trust,  he  cannot  escape.  Whether  intentionally  or 
not,  he  has,  under  the  pretended  forms  of  judicial  proceedings, 
so  administered  his  trust  as  to  derive  very  great  profit  to  him- 
self and  to  inflict  serious  injury  upon  the  estate  of  John  B. 
Johns.  Under  no  circumstances  will  the  law  sanction  this,  but 
will  readily  grant  relief  to  the  losing  party,  unless  that  party 
has,  by  imprudent  conduct,  willfully  closed  the  doors  of  justice, 
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or  is  shut  out  by  severe  but  necessary  rules  of  law  of  a  technical 
character.  Taking  the  most  indulgent  view  of  the  conduct  of 
this  administration  in  the  light  of  the  then  surrounding  circum- 
stances^ we  are  unable  to  discover  factfe  justifying  the  extra- 
odinary  course  of  this  administrator.  The  sale  of  the  ohosea  in 
ixcticn  of  the  estate,  a  large  part  of  which  consisted  of  sales  notes 
in  the  hands  of  the  administrator^  and  one  of  them  evidencing 
a  large  purchase  made  by  himself  at  his  own  sale^  and  which  at 
maturity  became  cash  in  his  hands  by  operation  of  law,  was  cer- 
tainly a  most  extraordinary  method  of  administering  assets.  It 
was  sanctioned  by  no  statute,  and  neither  the  allied  requests 
and  suggestion  of  Mrs.  Roberts,  nor  the  order  of  the  Probate 
Court,  can,  under  the  peculiar  circumstances  of  this  case,  be  set 
up  as  a  justification  of  the  event,  nor  be  interposed  as  a  bar  to 
the  plaintiffs'  demand  for  an  accounting. 

The  application  for  the  order  of  sale  was  ex  parte  and  fur- 
nishes no  such  protection  to  him  at  whose  instance  alone  it  was 
procured  as  will  shield  him  from  the  claim  of  those  who  were 
not  parties  to  it  to  have  its  good  faith  investigated.  He  was 
at  that  time  clearly  chargeable  with  the  $1,365  and  inter- 
est— ^the  amount  of  his  purchase  of  negro  slaves  at  his  own 
sale — and  no  request  of  Mrs.  Roberts  to  sell  the  notes,  nor  order 
of  the  Probate  judge,  can  be  construed  to  authorize  or  to  con- 
template the  sale  of  this  debt. 

So  far  as  this  administration  is  concerned,  it  is  manifest  that, 
in  the  opinion  of  the  administrator  at  least,  it  was  to  his  per- 
sonal advantage  that  contracts  for  the  sale  of  n^ro  slaves  should 
be  deemed  invalid.  He  had  an  interest  and  a  motive,  therefore, 
not  to  urge  other  purchasers  to  pay  such  claims,  and  to  this 
motive  may  be  referred  his  utter  failure  to  use  diligence  in 
striving  to  enforce  payment  by  suits.  Nor  can  his  apparent 
fitinkness  in  placing  some  of  these  claims  in  the  hands  of  Mrs. 
Roberts  for  collection  be  advanced  in  his  defense  when  we  con- 
sider that  she  was  without  authority  to  collect,  and  her  foreseen 
failure  in  her  efforts  to  do  so  was  well  calculated  to  elicit  from 
her  a  request  to  sell,  or,  in  any  manner  available,  to  realize 
whatever  might  be  from  them. 

In  the  eye  of  the  law  this  administration  was  conducted  in  a 
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manner  for  which  good  faith  finds  no  apology ;  and  because  of 
its  profitable  eventuation  to  the  administrator  and  inequitable 
result  to  the  plaintifib,  coupled  with  the  abuse  of  confidence 
legally  reposed  betwixt  persons  standing  in  a  fiduciary  relation, 
the  accounting  must  be  opened  in  behalf  of  the  plainti&y  unless 
Mrs.  Roberts  is,  as  the  Circuit  judge  has  decided,  estopped  by 
her  own  conduct  or  concluded  by  the  judgment  of  a  court  of 
competent  jurisdiction  or  barred  by  the  Statute  of  Limitations. 
In  our  opinion  she  is  not  so  estopped,  concluded  nor  barred. 

The  Statute  of  Limitations  did  not  begin  to  run  i^inst  the 
plaintifis'  right  to  an  accounting  until  the  administrator  had 
done  some  positive  act  manifesting  a  clear  intention  to  terminate 
his  trust.  This  was  never  done  until  March  7th,  1870,  when 
he  obtained  from  the  Court  of  Probate  his  final  discharge,  and 
within  the  statutory  period  from  that  date  this  action  was  b^un, 
as  is  admitted  by  counsel  for  both  plaintiffs  and  defendant. 

It  is  error  to  hold  that  the  statute  began  to  run  from  the  date 
of  the  alleged  fraudulent  sale  of  notes.  That  was  but  a  single 
act  of  administration,  and  how  the  administrator  himself  would 
deal  with  it,  and  what  position  in  regard  thereto  any  of  the 
parties  in  interest  would  take,  could  not  be  certainly  known, 
nor  need  be  made  known  until  the  attempted  putting  off  the  trust. 
Then,  and  not  till  then,  are  parties  in  interest  presumed  to  have 
knowledge  of  the  claim  of  the  administrator  as  to  any  and  all 
items  of  his  account  and  special  acts  of  administration.  Any 
other  rule  would  subject  cestuia  que  trmt  to  serious  hazards  in 
suffering  administrations  to  progress  to  maturity  before  demand- 
ing a  general  and  full  accounting. 

We  are  likewise  of  opinion  that  Mrs.  Roberts  is  not  concluded 
by  her  receipt  of  April  19th,  1870.  A  receipt  and  release  are 
always  open  to  explanation  and  impeachable  for  fraud  or  mistake. 

This  receipt,  covering  the  share  due  to  the  estate  of  John  B. 
Johns,  as  ascertained  in  the  ex  parte  accounting  of  March  7th, 
1870,  was  prepared  by  the  administrator  and  forwarded  to' Mrs. 
Roberts  at  her  home  in  Greorgia.  She  was  greatly  in  need  of 
money,  and  had,  for  some  time,  been  importuning  James  A. 
Johns  for  a  settlement.  She  sent  her  husband  with  the  receipt, 
signed  by  her  and  him,  to  Walhalla.     On  his  arrival  there. 
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James  A.  Johns  furnished  him  with  $5  to  employ  a  lawyer  to 
examine  the  accounts.  Some  examination  was  made^  and  the 
money  received,  and  the  receipt  delivered. 

Upon  a  careftil  review  of  the  testimony,  we  do  not  think  that 
this  settlement,  so  disadvantageous  to  the  plainti£&,  and  so 
favorable  to  the  administrator,  James  A.  Johns,  was  made  upon 
a  fair  disclosure  of  the  facts,  nor  can  we  avoid  the  conclusion 
that  much  tact  was  exercised  by  the  administrator  in  effecting  a 
settlement  known  by  him  to  be  profitable  to  himself  at  the 
expense  of  his  cestui  que  trust,  whom  he  well  knew  to  be  ignor- 
ant of  important  facts  and  not  informed  of  her  full  l^al  rights. 

To  put  aside  such  a  settlement,  it  is  not  necessary  that  there 
should  be  actual  fraud  or  intended  wrong  where  the  parties 
occupy  a  fiduciary  relation.  The  advantage  reaped  by  the 
trustee  at  the  expense  of  an  uninformed  beneficiary  is  sufficient 
ground  to  justify  the  opening  of  the  accounts.  Under  the  cir- 
cumstances of  this  case,  this  receipt  is  not  an  estoppel,  and  must 
be  disregarded  as  a  settlement. 

But  it  is  urged  that  the  final  discharge  by  the  Court  of  Pro- 
bate, after  the  required  statutory  notice,  has  the  force  of  a  final 
judgment  of  a  court  of  competent  jurisdiction,  and,  unappealed 
from,  is  binding  upon  the  plaintiff,  M.  Jane  Roberts.  She 
resided  in  the  State  of  Greorgia,  and  it  is  not  pretended  that  she 
was  cited,  or  in  any  other  way,  actually  or  constructively,  notified 
to  appear  and  show  cause,  except  by  this  publication. 

The  language  of  the  act  is  as  follows :  "  It  shall  not  be  lawful 
for  any  of  the  judges  of  Probate  in  this  State  to  grant  a  final 
discharge  to  any  executor  or  executrix,  administrator  or  admin- 
istratrix, trustee,  guardian  or  committee,  without  he,  she  or  they 
first  giving  notice  in  some  county  newspaper,  (if  there  should  be 
no  newspaper  published  in  the  county,  then  in  some  public  jour- 
nal having  the  greatest  circulation  therein,)  for  the  space  of  at 
least  one  month,  that  on  a  day  certain,  he,  she  or  they  will 
apply  to  the  judge  of  Probate  of  the  county  wherein  his,  her 
or  their  bond  is -filed,  for  a  final  discharge.*'  Gen.  Stat.,  Ch. 
XXIV.,  §  4. 

It  is  contended  by  the  defendant's  counsel  that  this  notice  is 
all  the  citation  of  parties  in  interest  necessary  to  be  given,  and 
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that  thereafter  a  final  discharge  granted  upon  an  account  stated 
has  the  force  and  effect  of  a  final  judgment,  and  is  binding  on 
all  parties  interested. 

This  is  not  the  construction  proper  to  be  given  to  this  act. 
Such  an  interpretation  would  evidently  lead  to  mischief,  whereas 
the  purpose  of  the  act  is  to  guard  against  hasty  and  premature 
discharges  from  the  serious  office  of  a  trustee. 

The  act  makes  this  publication  of  notice  a  condition  precedent 
to  such  discharge,  but  in  no  way  dispenses  with  the  important 
proceedings  on  final  accounting  required  by  law  before  this  act 
It  does  not  dispense  with  any  formalities  previously  required, 
but  prescribes  this  one  in  addition  to  existing  prerequisites. 
Persons,  to  be  bound  by  the  judgment  of  the  Probate  Court 
upon  the  final  accounts  of  a  fiduciary,  must  be  made  parties 
thereto  by  proper  proceedings  and  established  forms  of  citation 
or  summons.  At  the  end  of  such  proceedings,  a  final  discharge 
is  still  not  to  be  granted  by  this  court  of  limited  jurisdiction 
unless  this  prescribed  notice,  by  publication,  shall  be  or  shall 
have  been  given.  That  l^islation  would  be  open  to  grave 
objection  which  should  provide  that  any  persons,  but  especially 
infants,  lunatics  and  non-residents,  may  be  made  parties  to  an 
action  in  a  court,  and  bound  by  its  judgment,  by  the  simple 
publication  for  one  month  of  a  notice  in  a  newspaper  requiring 
them  to  appear  and  show  cause.  Yet  this  act  makes  no  excep- 
tion in  favor  of  infants,  lunatics,  parties  under  disabilities  and 
non-residents. 

An  act  will  not  be  so  construed  as  to  increase  rather  than  cor- 
rect an  evil  intended  to  be  remedied,  unless  the  words  of  the  act, 
in  plain  language,  or  by  necessary  implication,  exclude  a  more 
reasonable  interpretation.  There  is  no  such  difficulty  here, 
because  the  words  of  this  act,  their  implication,  as  well  as  the 
mischief  to  be  remedied,  all  concur  in  leading  to  the  construc- 
tion we  have  given  it.  The  law  here  is  evidently  intended  as 
an  additional  protection  to  cestuia  qrue  trvM,  instead  of  a  depriva- 
tion of  the  protection  they  already  enjoyed  against  trustees, 
under  well-considered  acts  of  l^islation,  and  under  the  wise 
rules  by  which  the  practice  of  our  courts  were  and  are  and  ought 
to  be  regulated. 
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We  conclude,  therefore,  that  these  proceedings  in  the  Probate 
Court,  by  which  James  A.  Johns  sued  out  his  final  discharge, 
do  not  bind  Mrs.  M.  Jane  Roberts,  who  was  not  made  a  party 
thereto  bj  sufficient  legal  process.  And  for  the  reasons  above 
given,  we  hold  that  by  reason  of  nothing  which  appears  in  the 
brief  and  argument  is  she  estopped  or  barred  of  her  right  to 
demand  of  James  A.  Johns  an  account  of  his  actings  and  doings 
as  administrator  of  the  personal  estate  of  the  intestate,  James 
Johns.  The  plaintifis  are  entitled  to  demand  and  receive  of  him 
the  unpaid  balance  of  the  share  of  said  estate  due  to  their  intes- 
tate, John  B.  Johns. 

It  is  not  intended,  however,  that  this  judgment  shall  do  more 
than  determine  the  liability  of  the  defendant,  James  A.  Johns, 
to  account  to  the  plaintifis.  The  principles  by  which  the  details 
of  that  accounting  are  to  be  governed  are  all  left  open  for 
adjudication  by  the  court  below  in  passing  upon  the  itemized 
account. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  to  that  court  for  such  orders  and  proceedings  as  may 
be  necessary  to  carry  into  effect  this  judgment. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1108. 
STATE  V.  JOHNSON. 


One  indicted  under  the  act  of  1880  (17  StaL  447),  for  canying  a  pistol 

concealed  aboat  his  person,  has  the  right,  on  demand,  to  have  the  jury 

explicitly  instructed  that  it  was  necessary  to  a  conviction  that  the  State 

should  prove  that  the  pistol  was  concealed  about  his  person. 

A  penal  statute  must  be  strictly  construed,  but  not  so  as  to  defeat  the 

obvious  intent  of  the  l^^lature. 

The  offense  is  complete  under  this  statute  if  the  prohibited  weapon  is  so 

concealed  as  to  be  generally  hidden  from  ordinary  observation. 

The  purpose  of  the  act  is  to  prohibit,  as  far  as  consistent  Vrith  the  citizen's 

right  to  bear  arms,  the  carrying  of  deadly  weapons,  with  a  view  to  prevent 

acts  of  violence  and  bloodshed. 
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Before  Aldrich,  J.,  Edgefield,  March,  1881. 

IndictmeDt  against  Hughes  Johnson  for  carrying  a  pistol 
concealed  about  his  person  on  January  30th,  1881.  The 
defendant  was  convicted  and  sentenced  to  imprisonment  in  the 
penitentiary  at  hard  labor  for  six  months. 

Mr,  J,  C.  Sheppardy  for  appellant. 

Mr.  Solicitor  Boriham^  contra. 

November  15th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  This  was  an  indictment  under  the  act  of 
December  24th,  1880,  (17  Slai.  447,)  entitled  "An  act  to  provide 
a  punishment  for  carrying  any  deadly  weapon  concealed  about 
the  person."  In  the  first  section  the  act  declares  "that  any 
person  carrying  a  pistol  *  *  *  concealed  about  his  person 
shall  be  guilty  of  a  misdemeanor,''  &c.  The  charge  in  this  case 
was  that  the  defendant  "carried  concealed  about  his  person  a 
certain  deadly  weapon,  to  wit,  a  pistol."  One  of  the  witnesses 
testified  that  the  defendant  "  had  his  pistol  under  his  coat,  but  I 
saw  it,"  while  other  witnesses  testified  that  the  pistol  was  carried 
in  the  waistband  of  his  pantaloons.  "  The  handle  was  sticking 
out  so  that  any  one  could  see  it."  "Anybody  could  see  it  who 
could  see  him."  The  report  of  the  Circuit  judge  is  very  brief, 
and  is  in  the  following  words :  "  It  was'  argued  that  if  the 
weapon  could  be  seen  it  was  not  concealed.  The  proof  was  that 
the  defendant  had  a  pistol  in  his  waistband,  the  butt  sticking 
out  in  part.  I  charged  the  jury  that  the  purpose  of  the  l^sla- 
ture  was  to  prevent  this  pernicious  habit ;  that  when  one  had  a 
weapon  on  his  person  which  could  be  seen  in  his  pocket  or  in 
his  waistband,  he  came  within  the  meaning  of  the  act,  otherwise 
there  could  be  no  conviction  under  the  law,  for  whenever  a 
weapon  was  seen  that  would  be  an  end  of  the  case.  It  was  for 
the  jury  to  say  if  the  defendant  had  a  concealed  weapon  on  his 
person  in  the  meaning  of  the  act.  They  found  a  verdict  oi 
guilty.  I  was  asked  to  charge  that  the  weapon  *  must  be  con- 
cealed about  the  person,'  and  charged  as  I  have  here  reported.** 
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The  defendant  appeals  on  two  grounds :  Fird — ^Because  there 
was  error  in  charging  "  that  the  purpose  of  the  l^islature  was 
to  prevent  this  pernicious  habit ;  that  when  one  had  a  weapon 
on  his  person  which  could  be  seen  in  his  pocket  or  waistband, 
he  came  within  the  meaning  of  the  act."  Second — "Because 
his  Honor  erred  in  refusing  to  charge,  as  requested  by  defendant's 
counsel,  that  in  order  to  convict  the  defendant  it  was  necessary 
for  the  State  to  prove  that  the  weapon  charged  in  the  indictment 
was  concealed  about  his  person." 

It  will  be  observed  that  to  constitute  the  offense  charged  it  is 
necessary  to  show  not  only  that  the  defendant  carried  about  his 
person  a  weapon  of  the  kind  mentioned  in  the  statute,  but  such 
weapon  must  be  "concealed  about  his  person."  Hence,  we 
think  that  the  Circuit  judge  erred  in  declining,  or,  at  least, 
omitting  to  charge  as  requested  It  may  be,  and  doubtless  is, 
the  fact  that  the  Circuit  judge  considered  that  he  had  sufficiently 
covered  this  point  by  the  charge  which  he  gave,  but  in  this  we 
cannot  agree  with  him,  for  we  think  that  the  defendant  had  a 
right  to  have  the  jury  explicitly  instructed  upon  this  point,  as 
the  fact  of  carrying  a  weapon  concealed  about  the  person  consti- 
tutes the  gist  of  the  offense,  inasmuch  as  merely  carrying  the 
weapon  constitutes  no  violation  of  the  statute,  unless  it  is  con- 
cealed about  the  person. 

Whether  the  first  ground  of  appeal  can  be  sustained  depends 
upon  the  construction  which  should  be  given  to  the  word  "  con- 
cealed," as  used  in  the  statute.  It  is  contended  in  the  argument 
here  that  unless  the  weapon  is  entirely  concealed  from  observa- 
tion there  is  no  violation  of  the  law,  and  that  when  it  is  only 
partially  concealed  the  statute  is  not  violated.  It  is  very  true 
that  the  rule  is  that  penal  statutes  must  be  construed  strictly, 
but  they  are  not  to  be  so  strictly  construed  as  to  defeat  the  obvi- 
ous intention  of  the  legislature.  United  States  v.  WUtberger,  5 
Wheat.  95 ;  American  Fur  Co.  v.  UniUd  States,  2  Pet.  367 ; 
United  States  v.  Morrisy  14  Pet.  475.  Now,  in  this  case,  if  the 
word  "  concealed  "  should  be  construed  to  mean  entirely  or  com- 
pletely hidden  from  observation,  then  the  manifest  object  of  the 
l^islature  would  be  defeated,  and  the  statute  would,  to  a  great 
extent,  at  least,  be  nugatory.     For  if  a  person  could  not  be  con- 
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yicted  unless  the  proof  showed  that  the  weapon  was  entirely  and 
completely  concealed,  then  it  is  difficult  to  perceive  how  in  any 
case  the  act  could  be  made  effective,  unless  the  person  charged 
should  furnish  evidence  against  himself.  It  seems  to  us  clear, 
therefore,  that  such  cannot  be  the  proper  construction,  but,  on 
the  other  hand,  that  the  true  construction  is  that  if  the  weapon 
is  so  concealed  as  to  be  hidden  from  ordinary  observation,  even 
though  it  may  not  be  erUirdy  concealed  and  might  be  seen  on 
closer  examination,  the  offense  is  complete,  and  that  it  is  for  the 
jury  to  determine  from  all  the  evidence  whether  the  weapon  is 
so  concealed.  Again,  if  the  weapon  is  so  carried  as  not  to  be  at 
all  times  exposed  to  the  ordinary  observation  of  the  bystanders, 
the  offense  would  be  complete,  even  though  at  times  it  might  be 
exposed  to  such  observation.  For  example,  if  the  weapon  is 
carried  under  the  coat,  not  exposed  to  view  except  when  the 
coat  is  removed  or  thrown  back  by  the  wind  or  other  cause,  this 
would  be  a  concealment  in  the  sense  of  the  statute. 

This  being  a  recent  statute,  we  are  without  the  aid  of  authority 
here  as  to  its  proper  construction,  and  the  authorities  elsewhere 
being  cases  construing  special  statutes,  the  terms  of  which  are, 
perhaps,  different  from  ours,  do  not  throw  much  light  upon  the 
proper  construction  of  our  statute.  We  have,  however,  collected 
three  cases  which  appear  to  be  somewhat  analogous  to  the  case 
under  consideration,  in  two  of  which  the  view  which  we  have 
presented  seems  to  have  been  adopted,  while  in  the  other  an 
adverse  view  appears  to  have  been  taken. 

In  Sutton  V.  The  State,  12  Fla.  135,  the  evidence  was  that 
the  butt  of  the  pistol  was  seen  sticking  out  of  the  pants,  some- 
times covered  by  the  coat,  and  the  court  held  that  the  canying 
of  arms  on  the  person,  partially  concealed,  was  a  violation  of  the 
statute,  which  provides  that  "it  shall  not  be  lawful  for  any 
person  in  this  State  to  carry  arms  of  any  kind  secretly  on  or 
about  their  persons  *  *  *  provided  that  this  law  shall  not 
be  so  construed  as  to  prevent  any  person  from  carrying  arms 
openly  outside  of  all  their  clothes." 

In  Jones  v.  The  State,  51  Ala.  16,  it  was  held  that  to  con- 
stitute concealment  it  is  sufficient  if  the  weapon  be  hidden  from 
ordinary  observation,  although  it  may  be  seen  on  closer  examina- 
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tion.  In  this  case,  however,  a  new  trial  was  granted  because  the 
Circuit  judge  refused  to  charge  the  jury  that  they  must  acquit 
the  defendant  unless  they  were  convinced,  from  all  the  evidence, 
that  he  did  carry  the  pistol  concealed  about  his  person. 

In  Stockdale  v.  The  StaJUy  32  Ga.  225,  a  case  cited  and  much 
relied  upon  by  the  appellant,  it  was  held  that  where  one  carried  a 
pistol  in  such  a  way  as,  though  partially  concealed,  yet  with  enough 
of  it  to  be  seen  to  enable  any  one  to  see  and  know  that  it  was  a 
pistol,  he  could  not  be  convicted  under  the  act,  the  provisions  of 
which  are  not  stated  in  the  case.  The  court  argued  that  it  was 
impossible  for  one  to  have  and  bear  about  his  person  a  pistol 
without  having  some  part  of  the  weapon  concealed  from  view ; 
for  even  if  he  held  it  in  bis  hand  a  part  of  the  weapon  would  be 
hidden  from  view  by  the  hand,  and  if,  therefore,  partial  conceal- 
ment should  be  held  sufficient  to  constitute  the  offense,  the 
practical  result  would  be  to  prohibit  the  carrying  of  weapons  at 
all,  which  manifestly  was  not  the  object  of  the  legislature. 
This,  however,  seems  to  us  to  be  an  extreme  view,  and  one 
which  does  not  recommend  itself  Yor  our  adoption.  The  court 
goes  on  to  say  that  the  object  of  the  (Georgia)  act  was  "  to  com- 
pel persons  who  carried  these  weapons  to  so  wear  them  about 
their  persons  that  others  who  might  come  in  contact  with  them 
might  see  that  they  were  armed  and  dangerous  persons,  who 
were  to  be  avoided  in  consequence."  We,  however,  cannot 
r^ard  this  as  the  object  of  our  act,  but,  on  the  contrary,  we 
think  that  the  purpose  was,  as  far  as  may  be  consistent  with  the 
right  of  the  citizen  to  bear  arms,  absolutely  to  prohibit  the  carry- 
ing of  deadly  weapons,  with  a  view  to  prevent  acts  of  violence 
and  bloodshed,  which  are  too  apt  to  be  committed  by  persons 
under  excitement  when  they  have  at  hand  such  effectual  means  of 
perpetrating  such  acts. 

We  think  that  portion  of  the  charge  excepted  to  by  the  first 
ground  of  appeal  cannot  be  sustained  without  the  qualification 
hereinbefore  indicated,  for,  under  such  an  instruction  as  that,  a 
person  might  be  convicted  who  carried  a  weapon  in  such  a  way 
that  it  could  be  readily  seen  by  the  ordinary  bystander.  So,  too, 
as  we  have  said,  we  think  the  defendant  had  a  right  to  have  the 
jury  explicitly  instructed  that  they  could  not  convict  unless  the 
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weapon  was  concealed  about  the  person,  to  which,  of  course, 
should  be  added  an  instruction  as  to  the  proper  construction  of 
the  term  "  concealed  '^  as  used  in  the  act,  and  that,  taking  the 
charge  and  the  refusal  or  omission  to  charge  as  requested  together, 
there  is  at  least  ground  to  apprehend  that  the  jury  may  have 
been  misled. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1109. 

FITZSIMONS  V.  GUANAHANI  COMPANY. 

The  courts  of  this  State  will  enforce  a  contract  made  in  another  State  under 
a  statute  of  that  State,  according  to  the  terms  of  such  statute,  if  its  require- 
ments have  been  complied  with. 

£ut  an  inspector  of  phosphates,  in  Georgia,  cannot  recover,  for  an  inspec- 
tion made  in  this  State,  the  fees  allowed  by  a  Georgia  statute;  nor  an 
equivalent  sum,  where  the  complaint  bases  its  right  to  a  recovery  wholly 
on  the  Georgia  statute. 

The  judge  said  to  the  jury :  "  I  suppose  it  would  take  me  ten  years  of  hard 
study  to  qualify  myself  to  perform  the  duties  required  of  an  inspector  of 
phosphates/'  This  was  only  an  illustration  of  the  principle  by  which  the 
compensation,  to  be  allowed  in  cases  of  skilled  labor,  should  be  determined, 
and  did  not  violate  Article  IV.,  J  26,  of  the  constitution. 


Before  Thomson,  J.,  Beaufort,  November,  1880. 

Action  commenced  June  6th,  1877,  for  the  recovery  of  $750 
for  the  inspection  of  phosphates  at  Port  BpOyal,  in  1875  and 
.  1876.  According  to  the  proof,  $40.35  for  inspection,  and  $25 
for  the  chemist,  of  Greorgia,  had  been  paid  to  the  plaintiff.  There 
was  no  proof  whatever,  in  the  case,  of  the  value  of  plaintiff^s 
services.     The  testimony  was  directed  to  the  number  of  tons 
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inspected,  the  contract  between  the  plaintiff  and  defendant,  as  to 
whether  plaintiff  was  to  be  paid  for  the  number  of  tons  inspected, 
or  only  for  the  number  sold  in  Greorgia,  how  much  was  shipped 
to  Greorgia,  and  the  custom  of  Augusta  merchants  in  paying  for 
guano  inspected  outside  of  their  own  State.  Other  matters 
are  stated  in  the  opinion. 

The  exceptions,  quoting  the  language  of  the  requests  to  charge, 
and  the  charge  to  the  jury,  all^  errors  in  the  particulars  con- 
sidered in  the  opinion. 

Mr.  William  EUiotty  for  appellant. 

Messrs,  W.  J.  Verdier  and  /.  J).  Pope,  contra. 

November  15th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C;  J.  This  is  an  action  by  O.  P.  Fitzsimons^ 
plaintiff,  respondent,  claiming  of  defendant,  appellant,  the  sum 
of  $750  for  services  rendered  in  the  inspection  of  1,500  tons  of 
fertilizers  for  defendant. 

The  complaint  allies  that  plaintiff  was  an  inspector  of  fer- 
tilizers for  the  county  of  Richmond,  in  the  State  of  Greorgia, 
duly  appointed  and  qualified  under  the  laws  of  that  State.  That 
he  was  employed  by  defendant  to  proceed  to  Port  Royal,  in  this 
State,  to  inspect  and  analyze  a  quantity  of  fertilizers  at  that 
place,  which  defendant  expected  and  desired  to  sell  and  distri- 
bute in  the  State  of  Georgia.  That  he  complied  with  request 
of  defendant,  and  did  inspect  and  analyze  some  1,500  tons  of 
Ouanahani  guano  for  defendant.  That  the  compensation  pro- 
vided by  the  laws  of  Georgia  to  be  paid  inspectors  for  the 
service  rendered  was  fifty  cents  per  ton,  which  defendant 
promised  to  pay.  That  no  part  had  been  paid,  and  he  demanded 
judgment  on  that  basis. 

The  answer  admitted  that  plaintiff  did,  at  the  the  request  ol* 
defendant,  proceed  to  Port  Royal  to  inspect  certain  fertilizers 
which  they  desired  to  distribute  in  the  State  of  Georgia,  but  it 
denied  that  1,500  tons  had  been  inspected.  It  also  admitted 
that,  under  the  laws  of  Georgia,  the  compensation  allowed  in- 

N 


Digitized  by 


Google 


194  FrrzsmoNS  v.  Guanahani  Company. 

Opinion  of  the  Court. 

speotors  was  fifty  oente  per  ton,  but  it  denied  that  defendant 
had  agreed  to  pay  this  sum  to  plaintiff,  except  as  to  so  much  as 
should  actually  be  shipped  and  sold  in  Greorgia ;  and  it  claimed 
that  only  eighty  and  one-seventh  tons  had  been  thus  shipped  and 
sold,  for  which  the  plaintiff  had  been  paid  in  full. 

Upon  the  trial,  Judge  Thomson  presiding,  the  defendant  re- 
quested the  judge  to  charge : 

1.  "That,  under  the  laws  of  Greorgia,  an  inspector  of  phos- 
phates cannot  inspect  fertilizers,  intended  for  sale  and  distribu- 
tion in  that  State,  at  any  place  outside  of  that  State,  and  that 
plaintiff  cannot  recover  in  this  action  if  said  fertilizers  were 
inspected  outside  of  the  State  of  Greorgia. 

2.  "That,  under  the  laws  of  Greorgia,  each  bag,  barrel  or  other 
package  of  fertilizers  intended  for  sale  or  distribution  in  Greorgia 
must  be  stamped  with  the  brand  of  the  inspector,  and  that 
unless  the  jury  find  in  this  case  that  the  fertilizers  were  so 
branded,  they  cannot  find  for  plaintiff." 

His  Honor  charged  the  jury  as  follows : 

"As  regards  the  defendant's  requests  to  charge,  I  charge  you 
that  all  that  Ls  law,  but  that  there  was  nothing  to  prevent 
defendant  from  employing  the  plaintiff  to  come  here  and  perform 
the  service.  Of  course,  when  Mr.  Fitzsimons  came  hepe,  he  did 
not  come  under  the  laws  of  Greorgia.  If  you  find  that  the 
plaintiff  was  employed  by  the  defendant  to  perform  this  service, 
then  you  must  consider,  in  this  case,  what  would  be  reasonable 
compensation  for  the  plaintiff;  and  you  are  not  to  determine  the 
compensation  upon  any  ordinary  standard.  In  some  cases  com- 
pensation is  based  upon  the  actual  labor  performed,  as  in  case  of 
a  day's  labor.  In  other  cases,  for  instance,  in  cases  of  surgeons 
and  lawyers,  compensation  is  based  upon  the  amount  of  skill 
and  the  time  spent  in  acquiring  the  profession.  I  suppose  it 
would  take  me  ten  years  of  hard  study  to  qualify  myself  to 
perform  the  duties  required  of  an  inspector  of  phosphates." 

The  jury  found  for  the  plaintiff  for  $750.  A  motion  was 
made  for  new  trial,  on  the  judge's  minutes,  on  the  ground  of 
excessive  damages.  The  judge  entered  an  order :  That  a  remii- 
titur  of  $66.75  be  entered  on  the  verdict,  the  amount  paid  by 
the  defendant,  within  ten  days,  or  a  new  trial  be  granted.     The 
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remiiUtur  was  entered  by  plaintiff  and  judgment  was  entered  up 
for  $684.25  and  costs. 

The  defendant  has  appealed^  alleging  error  in  the  judge's 
diai^  as  above,  after  ruling  as  requested,  and  also  because  the 
judge  charged  on  matters  of  fact  by  saying  to  the  jury :  "Gren- 
tlemen,  I  suppose  it  would  take  me  ten  years  of  hard  study  to 
qualify  myself  to  perform  the  duties  required  of  the  plaintiff.'' 

Under  an  act  of  the  State  of  (Jeorgia  providing  for  inspection 
of  fertilizers,  inspectors  duly  appointed  and  qualified  are  allowed 
fifty  cents  per  ton  for  all  fertilizers  inspected  and  analyzed,  &c., 
by  them,  provided  the  services  are  rendered  within  the  terri- 
torial limits  of  the  State.  When  thus  rendered,  the  act  itself 
raises  a  contract  between  the  employer  and  the  inspector,  that 
the  employer  shall  pay  fifty  cents  per  ton  in  cash  on  every  ton 
so  inspected  and  analyzed. 

This  act  in  itself  has  no  force  in  South  Carolina  upon  a  con- 
tract made  here,  but  upon  a  contract  made  in  the  State  of 
Greorgia,  and  attenjpted  to  be  enforced  here  because  of  the 
residence  of  defendant  in  this  State,  our  courts  would  assume 
jurisdiction,  and,  upon  the  principle  that  in  the  construction  of 
contracts  the  tec  loei  contractvs  governs,  would  enforce  the  con- 
tract, according  to  the  terms  and  meaning  of  the  act  of  Geoi^, 
under  which  it  was  made.  But  in  such  case  it  should  appear  that 
the  requirements  of  the  act  have  been  complied  with  on  the  part 
of  the  plaintiff. 

Now,  the  plaintiff,  in  his  complaint,  bases  his  right  to  sue  on 
the  ground  that  he  is  an  inspector  in  the  county  of  Richmond, 
in  the  State  of  Greorgia,  duly  appointed  and  qualified,  and  he 
states  his  compensation  of  the  amount  allowed  inspectors  by  that 
act,  to  wit,  fifty  cents  per  ton,  and  he  introduces  no  other  testi- 
mony as  to  the  value  of  his  services.  The  action,  then,  has 
been  instituted  under  the  statute  of  the  State  of  Georgia.  But, 
as  we  have  already  said,  this  statute  applies  only  to  services  ren- 
dered by  inspectors  within  the  limits  of  the  State;  it  has  no 
application  to  services  performed  outside  of  the  State. 

It  being  admitted,  then,  in  this  case  that  the  plaintiff's  claim 
is  founded  entirely  upon  inspection  and  analysis  made  at  Port 
Royal  in  South  Carolina,  it  follows,  necessarily,  that  the  statute 
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of  Georgia  has  no  appKcation  to  it  either  in  this  State  or  m 
Georgia,  and  the  judge  below  properly  diarged  the  jury  that 
plaintiff  could  not  recover  by  virtue  of  the  statute  of  Georgia. 

The  judge,  however,  also  charged  that  there  was  nothing  to 
prevent  the  defendant  from  employing  the  plaintiff  to  come 
here  and  perform  the  services  rendered,  saying  to  the  jury :  "Of 
course,  when  Mr.  Fitzsimons  came  here  he  did  not  come  under 
the  laws  of  Greorgia." 

There  can  be  no  doubt  but  that  the  defendant  had  the  right 
to  employ  Mr.  Fitzsimons  or  any  one  else  to  inspect  his  fer- 
tilizers either  at  Port  Royal  or  at  any  other  place,  and  in  such 
case,  if  no  special  contract  was  made  between  the  parties  as  to 
compensation,  that  matter  would  be  governed  by  the  character 
and  value  of  the  services  rendered,  to  be  determined  by  the 
jury  on  the  facts  proved,  and  the  amount  of  skill  displayed  and 
the  time  spent  by  the  inspector  in  fitting  himself  for  such  work 
would  enter  largely  into  that  question. 

The  propositions  of  law  then  laid  down  by  the  judge  we 
think  were  entirely  correct  in  the  abstract,  and  would  have  been 
correct  here  if  this  action  had  been  founded  upon  a  qucmtum 
meruit.  But  the  action  was  not  founded  upon  a  claim  of  that 
kind ;  it  was  brought  on  a  special  contract  allied  to  have  arisen 
under  the  provisions  of  the  statute  of  Georgia  referred  to.  This 
being  so,  the  effect  of  the  judge's  charge  was  to  change  the 
nature  of  the  action,  during  the  progress  of  the  trial,  from  an 
action  on  a  special  contract,  which  the  pleadings  prescribed  and 
which  the  parties  had  met  to  have  adjudicated,  to  an  action  on  a 
qTiantum  meruit,  which  did  not  appear  in  the  pleadings  and 
which,  therefore,  was  calculated  to  take  the  defendant  by  sur- 
prise. 

Under  the  liberal  provisions  of  the  code  as  to  amendments,  it 
may  be  that  all  this  might  have  been  done  on  motion,  by  leave 
of  the  court,  either  before  or  after  verdict,  if,  in  the  judgment 
of  the  court,  the  facts  proved  had  warranted  such  an  amend- 
ment ;  but  there  should  have  been  a  motion  to  that  effect  so  as 
to  have  given  the  defendant  an  opportunity  to  be  on  hand, 
especially  in  this  case,  where,  from  the  statements  in  the  brief, 
it  appears  that  no  testimony  whatever  was  offered  as  to  the  value 
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of  plaintiff's  servioes,  as  to  his  skill,  or  of  the  time  which  he 
had  spent  in  preparing  himself  to  perform  the  duties  of  an 
inspector. 

As  far  as  we  can  see,  the  jury  must  have  applied  the  statute  of 
Greorgia  in  measuring  plaintiff's  compensation.  No  other  testi- 
mony appears  in  the  case  on  that  subject,  and  they  must  have 
relied  upon  this  act. 

We  think  it  was  error  on  the  part  of  the  judge  thus,  in  the 
midst  of  the  conflict,  to  change  the  whole  character  of  the  action 
from  the  cause  upon  which  it  was  originally  established,  to  a 
new  basis  not  appearing  in  the  pleadings,  and  without  oppor- 
tunity on  the  part  of  defendant  to  meet  and  resist  it.  The  first 
exception  of  appellant  is  therefore  sustained. 

The  second  exception,  as  to  the  charge  of  the  judge  upon  the 
facts,  cannot  be  sustained.  "We  find  nothing  obnoxious  to  Article 
IV.,  Section  26,  of  the  constitution  in  what  he  said  to  the  jury 
upon  the  facts. 

His  statement  "  that  it  would  take  him  ten  years'  hard  study 
to  qualify  himself  to  perform  the  duties  required  of  the  plain- 
tiff" does  not  appear  to  have  been  charged  upon  the  facts  in  the 
sense  of  the  inhibition  of  the  constitution.  There  was  no  inti- 
mation in  this  as  to  what  had  been  proved ;  but  what  he  said 
was  intended  rather  to  illustrate  the  principle  of  law  which  he 
had  laid  down :  That  the  measure  of  compensation  which  should 
be  applied  to  a  case  of  this  sort  was  different  from  an  ordinary 
case  of  claim  for  daily  labor.     We  see  no  error  in  this. 

This  case,  however,  must  be  sent  back  upon  the  first  ground. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  reversed,  and  the  case  be  remanded. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 
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CASE  No.  1111. 
BOLT  V.  DAWKINS. 

1.  Where  the  right  of  action  accrued  before  the  adoption  of  the  Code  of  Pro- 
cedure, the  Statute  of  Limitations  then  of  force  governs  the  case. 

2.  Where  the  right  of  action  accrued  during  the  life-time  of  the  debtor,  the 
currency  of  the  Statute  of  Limitations,  as  to  such  demand,  is  not  suspended 
after  his  death,  during  the  time  when  there  is  no  administration  upon  his 
estate. 

3.  Admissions  and  promises  of  intestate's  heirs,  who,  without  letters  of  admin- 
istration, were  managing  his  estate,  do  not  continue  or  revive  the  indebted- 
ness ef  the  intestate ;  and  a  judgment  obtained  against  such  persons,  as 
executors  de  son  tortj  cannot  have  tlie  effect  of  arresting  the  operation  of 
the  Statute  of  Limitations. 

4.  Where  the  administrator  brings  an  action  for  the  sale  of  the  real  estate  of 
his  intestate  in  aid  of  assets,  the  personalty  being  inconsiderable,  the  court 
will  sustain  his  plea  of  the  Statute  of  Limitations  to  a  claim  barred  thereby, 
notwithstanding  the  heirs-at-law  have  admitted  the  claim  to  be  justly  due 
and  oppose  the  interposition  of  the  plea.  The  Court  of  £quity  is  bound  to 
apply  the  bar  of  the  statute  to  a  legal  demand  in  the  same  manner  as  a 
Court  of  Equity  would  apply  it. 

5.  If  the  administrator,  in  his  complaint,  after  the  bar  of  the  statute  was 
complete,  had,  in  the  most  unqualified  manner,  acknowledged  a  debt  of 
his  intestate  and  promised  to  pay  it,  such  admission  and  promise  would 
not  revive  the  original  debt,  or  create  a  new  debt  against  the  estate,  nor 
would  they  estop  the  administrator  from  afterwards  pleading  the  statute  as 
a  bar. 

6.  The  administrator  is  the  proper  person  to  interpose  this  plea,  and  it  matters 
not  if  creditors  and  distributees  have  not  joined  with  him  in  such  defense. 

7.  Whether  one  security  operates  as  payment  of  another  is  a  question  of  fiict 
dependent  upon  the  intention  of  the  parties. 

8.  A  promissory  note  was  received  in  exchange  for  a  sealed  note,  past  due,  of 
larger  amount,  and  the  latter  was  canceled  and  surrendered  to  the  maker, 
and,  it  being  found  among  his  papers  after  his  death^  was  delivered  by  his 
son  to  the  payee.  Heldj  that  the  sealed  note  was  not  a  subsisting  obliga- 
tion. 

9.  Where  a  note  for  an  amount  less  than  the  sum  due  is  received  in  payment 
of  a  debt  after  maturity,  the  debt  is  extinguished. 

10.  A  promissory  note  may  extinguish  a  higher  security,  as,  for  instance,  a 
sealed  note. 


Before  Wallace,  J.,  Union,  April,  1880. 
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Action  by  Charles  Bolt,  as  administrator  of  the  estate  of 
Joshua  P.  Dawkins,  deceased,  against  Sarah  A.  Dawkins 
(widow),  B.  F.  Dawkins  and  Nannie  E.  Tench  (children),  and 
Sarah  A.  Stringfellow  and  others,  creditors  of  Joshua  P.  Daw- 
kins' estate.  The  action  was  commenced  January  10th,  1878, 
and  was  in  the  nature  of  a  bill  for  sale  of  land  in  aid  of  assets, 
the  personalty  received  by  the  administrator  not  exceeding  $200. 
The  complaint  allied  "that  the  indebtedness  of  said  estate  is 
very  large;  that  the  personal  estate  is  wholly  insufficient  to 
satisfy  the  same,  and  that  it  will  be  necessary  to  sell  the  lands  in 
order  to  pay  and  discharge  the  debts.''  And  again,  "That  the 
defendants  *,  **  *  and  Sarah  A.  Stringfellow  *  *  * 
are  creditors  of  said  intestate,  and  there  are  none  others." 

An  order  was  passed  directing  the  sale  of  the  intestate's  lands, 
and  appointing  Joseph  F.  Gist,  referee,  to  call  in  creditors,  and 
take  proof  of  claims.  The  lands  were  sold  in  January,  1879, 
for  $12,535,  exclusive  of  one  tract  sold  at  private  sale,  by  order 
of  the  court,  for  $5,500,  on  credit,  secured  by  bond  and  mort- 
gage- 

The  referee,  by  his  report,  filed  April  14th,  1880,  disallowed 

the  claim  of  James  B.  Dawkins  (as  having  been  fully  paid),  the 
claim  of  Mrs.  Stringfellow  and  of  one  other  (l^ecause  barred  by 
the  Statute  of  Limitations).  The  note  held  by  Mrs.  Stringfellow 
was  made  in  Florida,  where  both  she  and  J.  B.  Dawkins 
resided.  The  facts  connected  with  these  two  claims  are  fully 
stated  in  the  opinion.  The  only  'claims  against  the  estate, 
allowed  by  the  referee,  were  those  of  Lyons,  administrator,  for 
$301.57,  assignees  of  Choice  for  $2,782,  and  S.  F.  Dawkins 
for  $435.48,  making  the  aggregate  indebtedness  of  the  estate  on 
April  14th,  1880,  $3,519.05. 

During  the  progress  of  the  reference,  the  following  paper  was 
filed  with  the  referee : 

Chakles  Bolt,  adm'r,  v.  Sarah  Dawkins  and  others. 

I,  Sarah  A.  Stringfellow,  a  defendant  in  the  above-stated  case, 
do  hereby  authorize  and  empower  Messrs.  Steedman  and  Rawls, 
my  attorneys  herein,  to  file  with  the  record,  and  to  enter  upon 
the  proceedings,  my  consent  and  agreement  that  all  claims  that 
may  herein  be  established  against  the  estate  of  Joshua  P.  Daw- 
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kins^  deceased^  whether  simple  contract  or  specialty  debts,  and 
all  expenses  of  administration^  and  all  costs  in  this  case,  shall 
take  precedence  in 'the  marshaling  of  said  estate,  and  in  the 
administration  thereof,  of  the  claim  against  said  estate  presented 
in  my  favor,  viz.,  promissory  note  of  J.  P.  Dawkins  in  favor  of 
J.  B.  Dawkins  for  $5,200,  tranrferred  to  and  now  owned  and 
held  by  me,  and  the  judgment  thereon  obtained  by  me  against 
John  W.  Tench  and  B.  F.  Da^^kins,  as  executors  of  J.  P.  Daw- 
kins, deceased,  so  that  no  part  of  said  estate  shall  be  applied  to 
the  payment  of  said  claim  until  all  other  demands  against  the 
said  estate  shall  have  been  fully  satisfied. 

April  4th,  1879.  Sarah  A.  Stringfbllow. 

I  also  consent  to  the  above. 

James  B.  Dawkins.  * 

By  virtue  of  the  within  authority,  we  do  hereby  enter  consent 
of  Mrs.  S.  A.  Stringfellow  that  the  debts  of  and  demands  against 
the  estate  of  J.  P.  Dawkins,  deceased,  within  referred  to,  shall 
take  precedence  in  the  administration  of  said  estate  over  the 
demand  and  debt  set  up  by  me. 

Steedman  &  Bawls, 

April  7th,  1880.  Attorneys  for  Mrs.  Stringfellow. 

There  were  several  judgments  proven  against  B.  F.  Dawkins, 
Mrs.  Tench  and  Mrs.  S.  A.  Dawkins,  who  were  distributees  of 
the  intestate,  upon  their  personal  indebtedness. 

Upon  the  note  held  by  Mrs.  Stringfellow,  there  was  a  payment 
of  $1,000  on  January  7th,  1875,  "by  sight  draft  of  Tench  and 
Dawkins  on  L.  D.  Mowry  &  Son."  This  draft  was  paid,  and 
Tench  testified  that  Mr.  L.  D.  Mowry  knew  that  it  was  a  pay- 
ment on  this  note.  Mrs.  Stringfellow  obtained  judgment  by 
default  on  this  note  in  October,  1877,  against  John  W.  Tench 
and  B.  F.  Dawkins,  as  executors  of  J.  P.  Dawkins,  deceased. 

Assignees  of  William  Choice  and  S.  F.  Dawkins,  and  the 
judgment  creditors  of  the  distributees  desired  the  statute  to  be 
pleaded  to  Mrs.  Stringfellow's  claim ;  Lyons,  administrator,  and 
the  distributees,  did  not  so  desire.  Other  facts  are  stated  in  the 
opinion. 

The  Circuit  decree  was  as  follows : 

This  proceeding  is  instituted  by  the  plaintiff  for  the  purpose  ^ 
of  having  the  land  of  J.  P.  Dawkins  sold  in  aid  of  assets  to 


Digitized  by 


Google 


Bolt  v.  Dawkins.  201 


April  Term;  1881. 


pay  debts.  By  an  order  of  court,  creditors  of  J.  P.  Dawkins 
were  called  on  to  prove  their  demands,  and  Mrs.  Stringfellow 
offers  as  proof  of  her  debt  the  judgment  obtained  by  her  against 
Tench  and  Dawkins.  Is  this  proof  against  the  administrator 
here?  After  some  hesitation  it  has  been  held  in  this  State  that 
judgments  against  administrators  would  bind  the  lands  of  intes- 
tates, but  not  that  a  judgment  against  an  executor  de  son  tori 
would  so  bind.  On  the  contrary,  such  executors  are  held  to  be 
mere  trespassers,  as  there  can  be  no  privity  between  such  tres- 
passers and  subsequent  personal  representatives ;  nor  are  heirs 
in  any  way  affected  by  a  judgment  against  executors  de  son  tort; 
Dor  is  the  estate  itself  bound  by  such  a  judgment  beyond  the 
assets  that  went  into  the  hands  of  such  executors.  He  is  a  tres- 
passer, and  the  measure  of  his  liability  is  the  assets  that  went 
into  his  hands  if  he  properly  pleads  to  the  action.  If  he  does 
not  plead  at  all  to  the  action,  the  judgment  is  against  assets  in 
his  hands,  and  for  the  balance  against  him  personally.  THe 
fact  that  Tench  and  B.  F.  Dawkins  were  in  possession  of  the 
land  cannot  alter  or  enlarge  the  effect  of  the  judgment.  Tench 
was  husband  of  one  of  the  heirs ;  B.  F.  Dawkins  was  himself 
one  of  the  heirs,  and  Mrs.  S.  A.  Dawkins  the  other  heir.  These 
were  all  in  possession  of  the  land,  and  rightfully  and  legally  so ; 
and  their  possession  will  be  referred,  of  course,  to  their  legal 
right.  In  no  sense,  therefore,  did  they  hold  the  land  as  execu- 
tors de  son  tort.  A  judgment  against  them  as  such,  therefore^ 
could  not  bind  the  land.  I  am  of  the  opinion,  therefore,  that 
Mrs.  Stringfellow's  judgment  cannot  rank  as  a  judgment  against 
any  part  of  the  estate  of  J.  P.  Dawkins,  except  what  Tench 
and  Dawkins  took  into  their  possession  wrongfully,  and  is  not 
proof  of  Mrs.  Stringfellow's  claim  in  this  action.  To  the  note 
upon  which  the  judgment  is  founded  the  plaintiff  'interposes  the 
plea  of  the  Statute  of  Limitations.  As  to  the  right  of  the 
administrator  to  interpose  the  plea  I  think  there  can  be  no  doubt. 
He  is  the  personal  representative  of  the  maker,  and  as  to  the 
right  to  plead  the  statute,  he  stands  in  his  place.  A  case  might 
occur  in  which  the  court  would  compel  him  to  plead  the  statute^ 
but  it  is  hardly  possible  to  conceive  a  case  in  which  the  court 
would  strike  out  such  a  plea,  or  prevent  its  interposition,  or  dis-' 
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regard  it  when  there  were  facts  to  aupport  it.     The  note  is  dated 
February  Ist,  1870,  and  is  payable  one  day  after  date. 

This  action  was  commenced  in  1877,  more  than  seven  years 
after  the  maturity  of  the  note,  and  more  than  sufficient  to  bar 
the  right  of  action  on  the  note  if  the  statute  was  running  all 
that  time.  The  maker  died  on  August  8th,  1870.  Certainly 
the  holder  had  his  right  of  action  after  the  maturity  of  the  note 
and  before  the  death  of  the  maker.  The  statute  then  b^an  to 
run  before  the  death  of  the  maker.  It  can  be  collected  from 
several  of  our  cases  that  when  the  right  to  sue  was  perfect  the 
currency  of  the  statute  is  not  arrested  by  the  death  of  the  maker. 
Where  the  right  to  sue  is  not  perfect  before  the  death  of  the 
maker,  the  statute  does  not  begin  to  run  until  there  is  somebody 
to  sue.  Nicks  v.  Martindcdey  Harp,  135 ;  McCoUough  v.  Speed, 
3  McCord  255;  Mosea  v.  Jones,  2  NM  &  if.  259.  Some  of 
the  heirs  promised  to  pay  the  note  within  the  time  necessary  to 
save  the  bar  of  the  statute,  and  a  payment  was  made  on  the 
note  by  Tench  and  Dawkins.  For  the  same  reasons  that  the 
judgment  against  Tench  and  Dawkins  does  not  bind  the  estate, 
a  payment  upon  the  note  by  them  would  not  prevent  the  run- 
ning of  the  statute  in  favor  of  the  estate.  Neither  would  a 
promise  by  Tench  and  Dawkins  have  any  more  effect  than  the 
payment  of  a  part  of  the  debt.  The  promise  of  an  heir  to  pay 
the  debt  of  the  ancestor  is  a  promise  to  pay  the  debt  of  another, 
for  in  this  case  it  is  not  the  debt  of  the  heir.  Under  certain 
circumstances,  property  of  the  ancestor  in  the  hands  of  the  heir 
can  be  made  available  to  pay  the  debt  of  the  ancestor,  but  it  is 
still  the  debt  of  the  ancestor  to  which  the  administrator  has  the 
legal  right  to  plead  the  statute,  and  such  plea  cannot  be  defeated 
by  proof  of  the  promise  of  the  heir  to  pay  the  debt.  It  might 
be  that  the  heir  himself,  if  the  promise  was  made  upon  suflScient 
consideration,  would  be  bound,  but  not  the  personal  representa- 
tive of  the  estate. 

I  am  constrained,  therefore,  to  hold  that  Mrs.  Stringfellow's 
claim  against  the  estate  is  barred. 

James  B.  Dawkins  held  a  sealed  note  on  J.  P.  Dawkins  for 
$8,100,  and  dated  October  11th,  1869,  payable  one  day  after 
date.     The  note  transferred  by  J.  B.  Dawkins  to  Mrs.  String- 
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fellow,  previously  referred  to,  was  given  for  this  note.  The 
Stringfellow  note  was  for  $5,200.  It  is  claimed  bj  James  B. 
Dawkins  that  the  sealed  note  for  $8,100  is  not  extinguished  bj 
the  promissory  note  of  $6,200. 

It  is  a  familiar  rule  that  a  note  is  not  paid  by  the  acceptance 
of  a  smaller  sum  than  the  amount  due  upon  the  note  in  pay- 
ment. The  rule  does  not  apply  to  cases  where  something  other 
than  money  is  received  in  satisfaction.  In  such  cases  the  eflFect 
of  the  transaction  is  to  be  determined  by  the  intention  of  the 
parties.  In  this  case  a  promissory  negotiable  note  was  given  and 
received  for  a  sealed  note,  at  the  instance  and  request  of  the 
holder.  The  larger  and  sealed  note  was  delivered  to  obligor — 
the  words  "  canceled  by  another  note,  J.  B.  Dawkins,'-  written 
across  its  face,  with  lines  of  cancellation  across  the  face  and  sig- 
nature. The  n^otiable  note  transferred  by  J.  B.  Dawkins  to 
Mrs.  Stringfellow  as  a  collateral  is  now  held  by  her.  A  letter 
is  produced  in  evidence  from  J.  B.  Dawkins  to  J.  P.  Dawkins, 
bearing  date  November  14th,  1869,  before  the  exchange  of  notes, 
proposing  to  take  a  note  for  a  smaller  amount,  and  in  which, 
among  other  things,  he  says  he  cannot  reconcile  it  to  his  feelings 
to  exact  that  amount,  referring  to  the  larger  note.  All  these 
facts  satisfy  me  that  it  was  the  intention  of  the  parties  that  the 
smaller  note  should  operate  as  payment  and  extinguishment  of 
the  larger  note,  and  that  the  larger  note  is  extinguished.  I  need 
not,  then,  in  this  case  discuss  the  question  whether  or  not  the 
acceptance  of  a  n^otiable  note  in  payment  of  a  sealed  unnego- 
tiable  note  for  a  larger  amount  would  operate  an  extinguish- 
ment of  the  larger  note. 

The  last  exception  of  Mrs.  Stringfellow  relates  to  the  basis 
upon  which  the  calculation  was  made  on  the  note  held  against 
J.  P.  Dawkins  by  W.  Choice  and  assigned  to  Mowry.  I  am  of 
the  opinion  that  the  referee  properly  admitted  proof  of  the  note, 
notwithstanding  judgment  had  been  recovered  upon  it  against 
tiie  executor  de  son  tort. 

All  exceptions  to  the  report  of  the  referee  are  overruled  and 
the  report  confirmed. 

It  is  ordered  and  decreed,  that  funds  in  the  hands  of  the  clerk 
of  this  court,  and  such  funds  as  may  be  hereafter  realized  from 
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securities  in  his  hands  belonging  to  the  estate  of  J.  P.  Dawkins, 
be  paid  first  to  the  costs  of  this  action ;  next,  to  the  debts  of  the 
intestate  as  ascertained  and  allowed  by  the  referee ;  next,  to  the 
mortgage  debt  of  L.  D.  Mowry  &  Son,  and,  if  there  be  any 
residue  after  these  payments,  that  such  residue  be  held  by  the 
clerk  until  the  further  order  of  this  court. 

The  defendant,  Sarah  A.  Stringfellow,  gave  notice  of  appeal 
from  this  decree  upon  the  following  grounds : 

1.  Because  his  Honor  decides  that  a  judgment  obtained  against 
an  heir  in  possession  of  the  land  of  an  intestate,  in  a  suit  brought 
against  the  heir,  as  executor,  does  not  bind  the  land,  it  appear- 
ing that  the  heir  is  also  executor  de  son  tort. 

2.  Because  his  Honor  decides  that  such  a  judgment  does  not 
affect  heirs  or  subsequent  personal  representatives,  or  the  estate 
of  the  intestate. 

3.  Because  his  Honor  should  have  decided  that,  as  J.  W. 
Tench  and  B.  F.  Dawkins  represented  and  managed  the  estate 
of  J.  P.  Dawkins  by  the  consent .  and  acquiescence  of  all  the 
heirs  and  creditors  of  the  said  J.  P.  Dawkins,  the  judgment  of 
Mrs.  S.  A.  Stringfellow,  fairly  obtained  against  them  as  execu- 
tors, found  the  real  estate  in  their  possession  and  managed  by 
them,  so  far  as  heirs,  creditors  and  subsequent  personal  repre- 
sentatives are  interested  therein. 

4.  Because  his  Honor  should  have  decided  that  the  adminis- 
trator, in  seeking  the  aid  of  this  court  to  reach  the  real  estate  of 
J.  P.  Dawkins,  deceased,  in  aid  of  assets,  must  do  equity,  and 
will  not  be  permitted,  by  pleading  the  Statute  of  Limitations,  to 
defeat  the  just  claim  of  Mrs.  S.  A.  Stringfellow,  which  had  been 
continually  assented  to  and  recognized  as  a  subsisting  debt  of 
the  estate  by  all  parties  interested  in  the  same. 

5.  Because  his  Honor  should  have  decided  that,  as  the  heirs 
of  J.  P.  Dawkins  refused  to  plead  the  Statute  of  Limitations, 
and  all  the  creditors  of  J.  P.  Dawkins  and  others  interested  in 
his  estate  were  protected  by  the  agreement  of  Mrs.  S.  A.  String- 
fellow to  give  precedence  to  all  other  claims  against  said  estate 
over  her  own,  the  administrator  will  not  be  permitted  to  plead 
the  bar  of  the  Statute  of  Limitations  to  defeat  a  just  claim,  con- 
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tinnally  recognized  by  all  interested  in  the  estate  since  the  death 
of  J.  P.  Dawkins. 

6.  Because  his  Honor  should  have  decided  that  the  adminis- 
trator of  J.  P.  Dawkins,  deceased,  was  equitably  estopped  from 
pleading  the  bar  of  the  Statute  of  Limitations  to  the  claim  of 
Mrs.  S.  A.  Stringfellow. 

7.  Because  his  Honor  decided  that  the  Statute  of  Limitations 
continued  to  run  after  the  death  of  J.  P.  Dawkins,  and  was  not 
arrested  thereby  until  letters  of  administration  were  granted  in 
respect  to  a  debt  owned  and  held  by  parties  living  "beyond 


8.  Because  his  Honor  should  have  decided  that  J.  W.  Tench 
and  B.  F.  Dawkins  were  the  agents  of  all  parties  interested  in 
the  estate  of  J.  P.  Dawkins  and  of  the  estate  itself,  and  their 
continual  recognition  of  the  debt  in  question,  and  their  promises 
to  pay  the  same,  arrested  the  Statute  of  Limitations  and  prevented 
it  from  barring  the  debt. 

9.  Because  his  Honor  should  have  decided  that  the  payment 
made  in  behalf  of  the  estate  upon  the  claim  of  Mrs.  S.  A.  String- 
fellow,  by  parties  rightfully  in  possession  of  the  estate  and 
legally  representing  the  intestate,  made  with  the  knowledge  and 
ass^t  of  all  parties  interested  in  the  estate,  arrested  the  Statute 
of  Limitations  from  running  in  their  favor. 

10.  Because  his  Honor  should  have  decided  that  the  payment 
made  in  behalf  of  the  estate  upon  the  claim  held  by  Mrs.  String- 
fellow,  by  an  heir  of  the  intestate  in  possession  of  the  estate, 
there  being  no  administrator  or  other  representative  of  the  estate, 
arrested  the  Statute  of  Limitations. 

11.  Because  his  Honor  should  have  decided  that  the  promises 
and  payments  of  the  heirs  in  possession  of  the  land  of  the 
intestate  prevented  the  bar  of  the  Statute  of  Limitations  from 
arising  in  respect  to  the  land  against  the  claim  of  Mrs.  S.  A. 
Stringfellow. 

12.  Because  his  Honor  should  have  decided  that  Mrs.  S.  A. 
Stringfellow  was  entitled  to  establish  her  claim  against  the  estate 
of  Joshua  P.  Dawkins  by  producing  the  sealed  note  of  Joshua 
P.  Dawkins  given  as  evidence  of  the  debt,  which  sealed  note 
has  not  been  paid. 
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13.  Because  his  Honor  should  have  decided  that,  as  L.  D. 
Mowry  &  Son  took  a  mortgage  upon  the  land  in  question,  .with 
notice  of  Mrs.  StringfelloVs  claim,  their  lien  should  be  poet- 
poned  to  hers. 

14.  Because  his  Honor  should  have  decided  that,  as  the  debt 
established  against  the  estate  of  J.  P.  Dawkins  by  L.  D.  Mowry 
&  Son  was  held  by  them  as  cumulative  collateral  security  for  the 
payment  of  the  debt  represented  by  the  bond  and  mortgage  of 
S.  A.  Dawkins,  B.  F.  Dawkins,  N.  E.  Tench  and  J.  W.  Tench, 
any  payment  made  upon  the  said  debt  from  the  estate  of  J.  P. 
Dawkins  will  disch^irge  the  same  pro  ta/rUo  ;  and  his  Honor  has 
erred  in  directing  the  debt  established  by  said  creditors  against 
said  estate  to  be  paid  from  the  fund  in  court,  and,  dko,  the  bond 
and  mortgage  referred  to,  instead  of  directing  the  amount  received 
by  said  creditors  from  said  estate  to  be  applied  as  a  credit  upon 
the  bond  and  mortgage  debt. 

The  defendant,  James  B.  Dawkins,  appealed  from  this  decree 
upon  the  grounds : 

1.  For  that  his  Honor,  Judge  Wallace,  overruled  the  excep- 
tions of  this  defendant  to  the  referee's  report. 

2.  For  that  his  Honor,  Judge  Wallace,  held  that  the  promis- 
sory note  for  $5,200  acted  as  payment  and  extinguishment  of 
the  sealed  note  for  $8,100. 

Mr.  J,  B.  Steedman,  for  Mrs.  Striugfellow. 

Did  the  admissions,  promises  and  payment  of  the  heirs,  in 
possession  of  the  land,  sustain  the  subsisting  legal  obligation  of 
the  debt  and  prevent  the  bar  of  the  statute  as  to  the  real  estate 
of  the  intestate  ?  If  so,  the  note  was  not  barred.  3  Strobh,  Eq* 
43 ;  9  S.  C,  430.  The  personal  property  is  not  before  the  court 
to  be  administered.  The  heirs  are  sued  on  their  ancestor's  debt 
9  S,  C.  436.  Lands'  descended  are  assets,  but,  in  general,  the 
cause  of  action  must  be  established  against  the  heir.  Spears  Eq. 
250;  2  HUlCh.  257;  Rice  Ch.  S87 ;  18.C.198;  l.Htfl579; 
4  McC.  131 ;  6  8.  C.  156.  The  creditor  has  an  immediate  right 
of  action  against  the  heir,  and  is  not  bound  first  to  exhaust  his 
remedy  against  the  personal  representative.     2  8.  0.  145.    His 
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remedy  does  not  depend  on  cooperation  of  adlninistrator ;  he  has 
an  independent  equity.  11  8.  C.  582.  In  equity,  the  executor 
is  a  necessary  party  only  for  the  protection  of  the  heir.  Id.;  2 
HiU  Ch.  260 ;  Rice  Oh.  239 ;  2  8,  C.  140 ;  4  Id.  296.  Action 
will  be  susi^ned  against  him  alone  unless  he  object.  9  8.  C. 
436 ;  12  Id.  9 ;  see,  too,  1  Desaua.  *427 ;  1  McC.  Ch.  325 ; 
Spears  Eq.  260 ;  Q  8.  C.  66.  Administrator  does  not  represent 
intestate  as  to  real  estate;  only  as  to  the  personalty.  1  Rice 
Dig.  315,  No.  24;  Spears  Eq.  401;  3  Rich.  Eq.  91,  95;  4 
Desaus.  *325 ;  13  Rich.  Eq.  29 ;  13  8.  C.  326 ;  Cheves  Eq.  27 ; 
Rice  Ch.  19.  See  his  oath  and  bond.  Oen.  StaC^  Chap. 
LXXXVIII.,  §  4.  His  sureties  are  not  liable  for  rent.  1 
McM.  249.  His  admission  does  not  bind  real  assets  in  the 
hands  of  the  heir  or  devisee,  or  affect  their  right  to  plead  the 
statute.  6  Johns.  Ch.  373;  3  Russ.  188;  12  Eag.  L.  &  Eq. 
191 ;  18  Eag.  Ch.  257 )  1  8.  C.  195.  The  heir  is,  therefore, 
the  organ  through  which  real  assets  are  generally  to  be  reached, 
and  the  administrator  the  organ  through  which  personal  assets 
are  to  be  reached.  The  acknowledgment  of  the  heir  should, 
therefore,  continue  the  liability  of  the  real  estate  to  the  payment 
of  the  debt.  Heirs  in  possession  are  trustees  for  the  benefit  of 
creditors.  6  /S.  O.  156 ;  9  Id.  436.  It  is  this  equity,  and  the 
statute  5  Geo.  II.,  Ch.  VII.,  and  the  insufficiency  of  personal 
assets,  which  give  the  creditor  the  right  to  come  directly  against 
the  heirs.  2  8.  C.  145;  4  Kent  *420;  16  Pet.  *63.  It  would 
seem,  therefore,  that  as  the  admission  of  the  administrator  before 
action  barred,  prevents  the  bar  of  the  statute  as  to  pei-sonalty 
{Bailey  Eq.  311),  so  the  admission  of  the  heir  would  prevent 
the  bar  as  to  the  lands.  In  neither  case  should  the  promise  or 
admission  of  the  one  bind  the  property  represented  by  the  other. 
Tench  and  Dawkins,  under  the  agreement  with  intestate,  were 
trustees  for  creditors.  14  8.  C.  211.  And  were  agents  for  the 
heirs.  10  Rich.  332 ;  Sttyry  Cord.,  §  131.  The  heirs,  here,  all 
admit  the  debt  and  refuse  to  plead  the  statute.  Ang.  Lim.y  §  7. 
Equity  being  invoked,  will  the  court  lend  its  aid  except  on 
fair  terms?  The  administrator  has  only  an  equity.  1  8tory 
Eq.,  §  551,  note  2.  And  the  court  will  require  him  to  do  equity. 
Id.,  §  557.     The  plaintiff,  here,  is  clerk  of  the  wurt,  and  its 
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mere  baud.  14  Rich.  156.  And  the  court  has  undertaken  the 
administralion.  10  Rich.  Eq.  439.  And  should  protect  the 
rights  of  all  parties.  4  Rich.  Eq.  491 ;  1  Stcyry  Eq.,  §§  64,  553. 
The  heirs,  here,  could  not  plead  the  statute,  therefore  the  admin- 
istrator should  not  be  allowed  to  do  so  in  this  action.  The 
administrator's  promises  could  not  prejudice  the  heir ;  he  should 
not  be  allowed  to  interfere  to  the  prejudice  of  the  creditor. 

The  Court  of  Equity  will  sometimes  refuse  to  allow  the 
statute  to  be  pleaded.  1  Eq.  Cas.  Ah.  305 ;  2  WiUiama  Ex. 
*1283,  *1454;  2  EiU  Ch.  91;  Rich.  Eq.  Oas.  261;  3  Barr. 
161.     After  their  demands  are  satisfied,  creditors  are  strangers. 

The  allegations  of  the  complaint,  and  the  use  of  Mrs.  String- 
fellow's  claim  to  procure  a  sale,  should  estop  plaintiff  from 
afterwards  pleading  the  statute.  2  Q.  B.  117  ;  6  Jur.  389 ;  12 
Q.  B.  925;  8  Rich.  117;  10  Rich.  338;  6  S.  C.  46.  The 
administrator  alone  has  pleaded  the  statute.  The  only  persons 
interested  in  sustaining  the  plea  are  creditors  of  the  heirs ;  the 
heirs  cannot  set  it  up,  nor  can  their  creditors.  22  Beav.  1 ;  2 
Jur.  N.  8.  602.  The  court  here  should  not  permit  the  plea.  4 
Strobh.  Eq.  196;  1  McC.  Ch.  174;  4  McC.  424;  Harp.  205. 
The  intestate  here  created  a  trust  for  his  creditors,  and  the 
trustees  admitted  the  debt.     Ram  Assets,  Ch.  XXXIV.,  §  7. 

Mr.  J.  H.  Rum.  for  J.  B.  Dawkins. 

4 

Messrs.  Munro  &  Munro  and  S.  Lord,  Jr.,  for  the  adminis- 
trator. 

November  16th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  Some  time  in  August,  1870,  J.  P.  Dawkins 
died  intestate,  possessed  of  a  small  personal  but  a  very  consider- 
able real  estate,  leaving  as  his  heirs-at-law,  his  widow,  Sarah  A., 
and  his  two  children,  B.  F.  Dawkins  and  Nannie  E.  Tench,  the 
wife  of  John  W.  Tench. 

It  seems  that,  during  the  latter  part  of  his  life,  the  intestate 
had  turned  over  the  management  of  his  property  to  his  son,  B. 
F.  Dawkins,  and  his  son-at-law,  John  W.  Tench,  and  that  after 
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his  death  they  continued  the  management  and  control  of  the 
same  without  taking  out  letters  of  administration — their  purpose, 
as  expressed  by  them,  being  to  pay  up  the  debts  of  the  intestate, 
provide  for  the  support  of  the  widow,  and  divide  the  estate 
between  them,  in  pursuance  of  the  "  verbal  will,"  as  they  termed 
it,  of  the  said  J,  P.  Dawkins.  These  expectations  were,  however, 
never  realized,  and,  on  the  contrary,  Tench  and  Dawkins  not 
only  failed  to  pay  the  debts  of  the  intestate,  but  contracted  a 
large  liability  to  the  defendants,  Mowry  &  Son,  principally  for 
advances  made  to  them  to  carry  on  the  planting  operations 
-which  they  undertook  to  carry  on  with  the  property  of  the  estate 
and  to  pay  debts  due  by  the  intestate.  To  secure  this  liabilit}' 
to  Mowry  &  Son,  all  the  heirs  of  J.  P.  Dawkins,  on  April  13th, 
1875,  united  in  a  bond,  secured  by  a  mortgage  of  the  real  estate* 
left  by  the  intestate,  duly  recorded,  to  the  said  Mowry  &  Son, 
who,  as  a  further  security,  took  an  assignment  of  a  judgment 
which  one  William  Choice  had  recovered  against  Tench  and 
I>awkins,  as  executors  of  J.  P.  Dawkins,  on  a  note  under  seal 
given  by  the  intestate  to  said  Choice,  the  said  Mowry  &  Son 
having  furnished  the  money  to  pay  Choice  the  amount  due  to 
him. 

Subsequently,  to  wit,  on  October  6th,  1877,  the  plaintiflF,  who 
was  clerk  of  the  court,  upon  the  demand  of  some  of  the  cred- 
itors of  J.  P.  Dawkins,  obtained  letters  of  administration  on  his 
estate,  and  on  January  10th,  1878,  commenced  this  action  in  the 
nature  of  a  creditor's  bill.  The  creditors  were  called  in  to  prove 
their  demands  before  a  referee  appointed  for  that  purpose,  and 
various  claims  were  presented ;  but  it  is  only  necessary  to  direct 
our  attention  to  two  of  these  claims— one  presented  by  Mrs. 
Sarah  A.  Stringfellow,  and  the  other  by  James  B.  Dawkins,  as 
the  questions  presented  by  this  appeal  arise  out  of  these  claims. 

The  Stringfellow  claim  was  in  the  form  of  a  promissory  note 
of  the  intestate,  payable  to  James  B.  Dawkins,  or  bearer,  foi- 
§5,200,  dated  February  1st,  1870,  payable  one  day  after  date, 
and  transferred  to  Mrs.  Stringfellow  by  James  B.  Dawkins  on 
February  12th,  1872,  as  collateral  security  for  a  debt  due  by 
him  to  her.  The  claim  of  James  B.  Dawkins  was  in  the  form 
of  a  note  under  seal,  executed  by  the  intestate  to  said  James  B. 
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Dawkins  on  October  11th,  1869,  payable  one  day  after  date,  for 
the  sum  of  $8,100.  On  February  Ist,  1870,  James  B.  Daw- 
kins voluntarily  accepted  the  above-mentioned  promissory  note 
for  this  note  under  seal,  and,  at  the  same  time,  canceled  the  sealed 
note  by  pen  and  ink  marks  drawn  across  the  face  of  the  note 
and  the  signature,  and  by  the  words  "canceled  by  another  note, 
(signed)  J.  B.  Dawkins,"  written  across  its  face,  and  delivered 
the  same  to  the  intestate,  among  whose  papers  it  was  found  after 
his  death  and  delivered  to  the  attorney  of  James  B.  Dawkins  by 
B.  F.  Dawkins  after  this  action  was  commenced. 

To  th^  Stringfellow  note,  the  Statute  of  Limitations  was 
pleaded  by  the  plaintiff,  and  to  the  sealed  note  for  $8,100  the 
plea  of  payment  and  satisfaction  was  interposed.  Both  of  these 
pleas  were  sustained  by  the  referee,  and,  upon  exceptions  to  his 
report,  the  Circuit  judge  overruled  the  exceptions  and  confirmed 
the  report  of  the  referee.  From  his  judgment  this  appeal  comes 
up,  by  which  the  questions  raised  are :  1.  Whether  the  String- 
fellow  note  is  barred  by  the  Statute  of  Limitations.  2.  Whether 
the  sealed  note  presented  by  James  B.  Dawkins  has  been  paid  or 
satisfied.  The  Stringfellow  note  became  payable  on  February 
6th,  1870,  so  that,  allowing  five  instead  of  four  years  on  account 
of  the  payee  and  holder  being  "beyond  seas,"  and  adding  thereto 
the  nine  months  allowed  by  the  act  of  1789,  the  bar  would  have 
been  complete  on  November  5th,  1876,  unless  something  had 
occurred  to  arrest  the  operation  of  the  statute.  It  will  be 
observed  that,  inasmuch  as  the  right  of  action  upon  this  note  had 
accrued  before  the  adoption  of  the  Code  of  Procedure,  the  ques- 
tion must  be  determined  by  the  old  law  and  cannot  be  affected 
by  the  provisions  of  Section  126  of  the  code.  BraMon  v.  Gutf, 
12  S.  C.  42. 

Under  the  law  as  it  stood  prior  to  the  code,  there  can  be  no 
doubt  that,  as  the  right  of  action  had  accrued  during  the  life- 
time of  the  maker  of  the  note,  the  currency  of  the  statute  was 
not  suspended  during  the  time  that  there  was  no  administration 
upon  his  estate.  Nicks  v.  Martindale,  Harp.  136;  McColIotigh 
v.  Speed,  3  MoC.  266 ;  Bugg  v.  Simmer,  1  McM.  333. 

It  is  contended  that  the  bar  of  the  statute  is  prevented :  1 . 
By  the  admissions,  promises  and  payment  made  by  tlie  heirs  of 
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the  intestate  while  in  possession  of  his  land.  Under  the  view 
which  we  take  of  this  matter  it  will  not  be  necessary  to  inquire 
particularly  when  these  admissions,  promises  and  payment 
were  made,  because,  even  if  made  before  the  statutory  bar 
was  complete,  we  do  not  think  they  could  have  the  effect  of 
reviving  or  continuing  the  legal  obligation  which  the  intestate 
incurred  when  he  executed  the  note.  JExecutora  of  Blake  v. 
JExecvitora  of  Quash,  3  McCord  340.  The  persons  who  made 
these  admissions,  promises  and  payment  did  not  stand  in 
such  a  relation  to  the  intestate  as  to  entitle  them  either  to 
create,  revive  or  continue  an  obligation  of  the  intestate.  They 
did  not  represent  the  intestate,  and  nothing  that  they  said 
or  did  can  be  allowed  to  have  the  effect  of  fixing  a  debt  upon 
the  estate.  They  cannot  be  regarded  as  legal  administrators, 
because  the  law  prescribes  the  only  mode  in  which  such  a  rela- 
tion can  be  created,  and,  as  they  have  not  seen  fit  to  adopt  that 
mode,  we  are  unable  to  perceive  by  what  authority  such  a  posi- 
tion can  be  claimed  for  them.  They  cannot  be  regarded,  so  far 
as  this  question  is  concerned,  as  standing  in  any  other  relation 
to  the  estate  than  that  of  executors  de  son  torty  and,  as  such,  no 
promise,  admission  or  payment  made  by  them  can  be  allowed  to 
have  the  effect  of  creating,  reviving  or  continuing  any  legal 
obligation  binding  upon  the  estate,  and  for  this  doctrine  express 
authority  may  be  found  in  the  case  of  Haselden  v.  Whitesides, 
2  Strobh.  353.  The  fact  that  they  were  heirs  of  the  intestate 
cannot  affect  the  question,  for,  as  such,  they  have  no  more 
authority  to  create  or  revive  a  debt  against  their  ancestor  than 
any  other  person  would  have.  The  question  here  is  whether 
the  legal  obligation  of  the  intestate  still  subsists  or  has  been 
destroyed.  They  may  create  obligations  binding  upon  them- 
selves and  upon  their  interests  in  the  estate,  but  we  are  at  a  loss 
to  discover  any  authority  by  which  they  can  fix  a  debt  upon 
their  ancestor  or  upon  his  estate. 

For  like  reasons  we  do  not  think  that  the  judgment  recovered 
by  Mrs.  Stringfellow  on  her  note  against  Tench  and  Dawkins, 
as  executors,  so  called,  can  help  the  appellant.  Such  a  judgment 
would  not  bind  the  estate,  inasmuch  as  it  was  obtained  against 
persons  who  had  no  authority  to  represent  the  intestate,  and  it 
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cannot  have  the  effect  of  arresting  the  operation  of  the  Statute 
of  Limitations  when  pleaded  by  the  lawfully  appointed  admin- 
istrator, the  l^al  representative  of  the  intestate. 

Next,  it  is  contended  that  the  administrator  having  invoked 
the  aid  of  the  Court  of  Equity  to  reach  the  real  estate  for  the 
payment  of  the  debts  of  his  intestate,  that  court  will  not  permit 
him  to  plead  the  statute  to  this  claim,  which  has  always  been 
and  still  is  acknowledged  to  be  justly  due  by  the  heirs.  The 
authorities  cited  by  the  appellant  to  sustain  this  position  are,  in 
our  judgment,  far  from  establishing  it,  and,  on  the  contrary,  we 
think  that  the  true  rule  is,  as  stated  in  Oumming  v.  Bemfy  1 
JRich.  Eq,  114,  that  a  Court  of  Equity  is  bound  to  apply  the  bar 
•  of  the  Statute  of  Limitations  to  a  legal  demand  in  the  same 
manner  as  a  court  of  law  would  apply  it.  Here,  the  demand 
is  undoubtedly  a  legal  demand,  and  if  an  action  were  brought 
upon  it  on  the  law  side  of  the  court,  there  cannot  be  a  doubt 
that  the  plea  of  the  statute  would  prevail. 

Again,  it  is  contended  that  the  administrator  is  estopped  from 
pleading  the  statute  by  reason  of  the  fact  that  he  has  recognized 
the  claim  in  his  complaint  as  an  existing  demand  against  the 
estate.  The  foundation  of  this  position  is  that  the  plaintiff  in 
his  complaint  alleges  that  the  indebtedness  of  the  estate  is  very 
large,  and  that  he  names  Mrs.  Stringfellow  as  one  of  the  cred- 
itors of  the  intestate,  and  that,  without  her  claim  is  established, 
the  indebtedness  would  be  small.  Without  stopping  to  inquire 
whether  such  loose  allegations  would  amount  to  an  admission  of 
the  debt  and  an  implied  promise  to  pay  it,  and  assuming,  for  the 
present,  that  the  administrator  had  in  the  most  positive  and 
unqualified  terms  admitted  the  validity  of  the  claim,  we  still  do 
not  think  that  this  would  prevent  the  bar  of  the  statute.  This 
so-called  admission,  it  will  be  observed,  was  made  after  the  claim 
was  barred,  for,  as  we  have  seen,  the  bar  was  complete  on 
November  5th,  1875,  and  the  action  was  not  commenced,  and, 
of  course,  the  complaint  was  not  filed  until  January  10th,  1878. 
Whether  this  was  such  a  positive  and  unqualified  admission  of 
the  debt  as  would  imply  a  promise  to  pay  it,  even  if  made  by 
the  debtor  himself,  might  well  be  questioned,  but,  waiving  that 
question,  the  point  now  presented  is  whether  a  promise  to  pay  a 
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debt  of  his  intestate  made  by  an  administrator,  after  the  bar  of 
the  statute  is  complete,  would  revive  the  debt,  or,  more  properly 
speaking,  would  constitute  a  valid  cause  of  action  against  the 
estate ;  for  the  rule  as  established  by  the  case  of  Smith  v.  Ocdd- 
welly  15  JRieh,  373,  and  recognized  recently  in  Hayes  v.  Clink- 
sccUeSy  9  8.  C.  450,  is  that  a  promise  to  pay  a  debt  already  barred 
by  the  statute  constitutes  a  new  contract  and  a  new  cause  of 
action,  the  right  of  action  upon  the  original  obligation  being 
absolutely  gone.  The  question,  then,  is  narrowed  down  to  the 
inquiry  whether  an  administrator  can  create  a  new  debt  against 
the  estate  of  his  intestate.  To  the  question  thus  stated  there 
can  be  but  one  answer.  It  is  clear,  therefore,  that  even  if  the 
administrator  had  in  the  most  unqualified  manner  acknowledged 
this  debt,  and  promised  to  pay  it,  after  the  bar  of  the  statute 
was  complete,  it  could  not  have  the  effect  of  either  reviving  the 
original  debt  or  creating  a  new  debt  against  the  estate. 

We  are  unable  to  see  how  the  doctrine  of  estoppel  applies  to 
the  case.  This  statement  made  by  the  administrator  in  the  com- 
plaint cannot  be  said  to  have  had  the  effect  of  inducing  Mrs. 
Stringfellow  to  delay  action  until  after  the  statutory  period  had 
elapsed,  because,  as  we  have  seen,  the  bar  of  the  statute  was 
complete  long  before  the  complaint  was  filed  and  before  such 
statement  was  made.  There  is  no  foundation,  therefore,  for  the 
idea  that  Mrs.  Stringfellow  has,  by  this  statement  on  the  part  of 
the  administrator,  been  induced  to  alter  her  condition  to  the 
prejudice  of  her  rights.  ^ 

We  are  unable  to  perceive  the  force  of  the  objection  that  the 
plea  of  the  statute  was  interposed  only  by  the  administrator. 
As  a  matter  of  fact,  we  understand  that  the  plea  was  insisted 
upon  before  the  referee  by  some  of  the  creditors,  also.  But, 
according  to  our  view,  this  is  not  material,  for  the  administrator 
was  the  proper  party  to  set  up  the  plea,  and,  indeed,  according 
to  some  of  the  authorities,  it  was  his  duty  to  do  so.  Bird  v. 
HauzCy  Spears  Eq.  255.  See,  also,  remarks  of  Carroll,  Ch.,  in 
HirUon  v.  Kennedy,  3  S.  C.  478 ;  and  see,  also,  the  case  of 
Shewen  v.  Vanderhorsty  1  Buss.  &  if.  349,  2  Russ.  &  M.  75,  aa 
stated  in  2  Wms.  Ex.  1283,  in  these  words:  "Under  the  com- 
mon decree  in  an  administration  suit,  a  creditor  applied  to  prove 
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a  debt  which  was  barred  by  lapse  of  time,  and,  the  executor 
refuslDg  to  interfere,  the  plaintiff,  a  residuary  legatee,  insisted 
upon  setting  up  the  objection  of  the  statute.  Sir  John  Leach, 
M.  R.,  held  that  it  was  competent  for  the  plaintiff  or  any  other 
person  interested  in  the  fund  to  take  advantage  of  the  statute 
before  the  master,  notwithstanding  the  refusal  of  the  executor, 
and  this  decision  was  confirmed  by  Lord  Brougham  on  appeal/' 

The  next  question  raised  by  the  appeal  Ls*  whether  the  sealed 
note  presented  by  James  B.  Dawkins  has  been  satisfied  by  his 
acceptance  of  the  promissory  note  now  held  by  Mrs.  Stringfellow, 
and  by  his  canceling  and  surrendering  the  sealed  note  to  the 
intestate.  The  question  whether  one  security  is  taken  in  satis- 
faction or  as  a  mere  substitute  for  another  is  a  question  of  fact 
dependent  upon  the  proof  of  the  intention  of  the  parties.  If  the 
intention  is  that  the  new  security  shall  operate  as  a  payment  or 
extinguishment  of  the  other,  then  such  will  be  the  effect  of  the 
transaction.  Here  both  the  referee  and  the  Circuit  judge  have 
found  the  fact  to  be  that  the  intention  was  to  extinguish  the 
larger  note  by  the  smaller,  and  we  think  their  finding  is  fully 
supported  by  the  evidence.  The  larger  note  was  canceled  and 
surrendered  to  the  maker  and  remained  in  his  possession  up  to  the 
time  of  his  death,  and,  in  fact,  should  now  be  regarded  as  legally 
in  possession  of  the  administrator,  for  the  return  of  it  to  the  attor- 
ney of  the  payee  by  one  of  the  family  of  the  intestate  after  his 
death,  and  after  this  action  was  commenced,  was  altogether  un- 
warranted and  cannot  be  allowed  to  affect  this  question.  The 
canceling  and  surrendering  the  note  to  the  payee  was  the  same 
in  effect  as  if  the  payee  had,  upon  the  receipt  of  the  smaller 
note,  burnt  or  otherwise  destroyed  the  larger  note  as  a  means  of 
utterly  extinguishing  the  debt  secured  by  it. 

The  fact  that  the  new  security  was  a  smaller  amount  and  of 
inferior  rank  does  not  alter  the  result.  The  old  artificial  rule, 
which  has  no  foundation  in  reason  and  ought  not  to  be  extended, 
but  which  has  prevailed  ever  since  PinndVs  Case  (5  Co.  117), 
that  the  payment  of  a  less  sum  than  the  whole  amount  due,  on 
the  day  when  the  debt  matures  or  afterwards,  cannot  be  a  satis- 
faction of  the  debt,  applies  only  to  a  payment  in  money,  and, 
therefore,  when  something  other   than   money  is  accepted  in 
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satisfaction  of  the  debt  it  will  be  discharged,  even  though  the 
value  of  the  thing  so  accepted  should  be  far  less  than  the  amount 
of  the  debt.  Here  the  thing  received  in  satisfaction  of  the  debt 
was  not  money,  and  the  rule  does  not  apply,  but  the  effect  of  the 
transaction  must  be  determined  by.the  intention  of  the  parties. 

So,  too,  the  fact  that  the  note  received  in  satisfaction  was  a 
promissory  note,  and,  thei^efore,  inferior  in  rank,  cannot  affect 
the  result.  In  Pet&s  v.  BamhiU,  1  Hill  236,  a  sealed  note  was 
allowed  to  operate  as  payment  of  a  judgment.  In  Dogan  v. 
Ashbey,  1  Mich.  36,  a  promissory  note  was  held  to  be  payment 
of  a  judgment.  In  'Mayer  v.  Mordecai,  1  S,  C.  398,  confeder- 
ate treasury  notes,  which  were  never  money  in  any  legal  sense, 
but  simply  promises  to  pay,  having  been  accepted,  even  by  a 
trustee,  in  payment  of  a  bond  secured  by  a  mortgage,  by  the 
1^1  owner  of  the  bond,  it  was  held  that  the  bond  was  extin- 
guished and  the  mortgage  satisfied.  So  in  numerous  cases  of  a 
like  character  the  same  doctrine  was  held.  It  is  clear,  therefore, 
that  there  was  no  error  on  the  part  of  the  Circuit  judge  in  hold- 
ing that  the  sealed  note  to  James  B.  Dawkins  was  extinguished 
by  his  acceptance  of  the  note  now  held  by  Mre.  Stringfellow  in 
satisfaction  thereof. 

It  is  also  urged  by  the  appellants  that  the  claim  in  favor  of 
Choice  against  the  estate  of  J.  P.  Dawkins,  assigned  to  Mowry 
<fc  Son,  is  embraced  in  the  mortgage  debt  held  by  them,  and  that 
any  payment  made  on  the  Choice  debt  out  of  the  assets  of  the 
estate  should  operate  as  a  payment  on  the  said  bond  and  mort- 
gage, and  that  the  Circuit  judge  erred  in  not  so  ordering.  We 
do  not  understand  that  anything  is  adjudged  upon  this  point  by 
the  Circuit  decree,  as  there  was  no  exception  to  the  referee's 
report  bringing  the  question  before  the  Circuit  judge.  All  that 
is  there  adjudged  is  that  the  proceeds  of  the  sales  of  the  real 
estate  shall  be  applied :  1.  To  the  costs  of  the  case.  2.  To  the 
debts  of  the  intestate,  as  ascertained  and  allowed  by  the  referee, 
amongst  which  is  the  Choice  claim  assigned  to  Mowry  &  Son. 
3.  To  the  mortgage  debt  due  to  Mowry  &  Son.  4.  That  the 
residue,  if  any,  be  held  by  the  clerk  until  the  further  order  of 
the  court.  If,  therefore,  it  be  true,  as  alleged  by  appellants, 
that  the  amount  due  on  the  mortgage  debt  to  Mowry  &  Son  has 
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never  been  judicially  ascertained,  that,  of  course,  will  have  to  be 
done  before  the  Circuit  decree  can  be  fully  carried  out,  and  in 
doing  this  the  appellants  may  then  raise  the  question  whether 
the  amount  applied  to  the  Choice  debt,  now  held  by  Mowiy  & 
Son,  out  of  the  assets  of  the  intestate,  should  operate  as  a  pay- 
ment pro  tanto  on  the  mortgage  debt  to  Mowry  &  Son. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Simpson,  C.  J.,  and  McGtOWAN,  A.  J.,  concurred. 


CASE  No.  1112. 
WILSON  V.  KELLY. 


A  discharge  in  bankruptcy  operates  as  a  bar  to  an  action  on  an  antecedent 
debt,  but  does  not  extinguish  it. 

A  son  gave  to  his  father  a  note  for  slaves  purchased,  and  afterwards  became 
a  bankrupt  and  was  discharged.  The  father  died  intestate  after  the  eman- 
cipation. Heldy  that  until  the  son  accounted  for  this  indebtedness,  he  was 
not  entitled  to  receive  any  portion  of  his  father's  estate. 


Before  Hudson,  J.,  Kershaw,  June,  1880. 

This  was  an  action  for  the  settlement  of  the  estate  of  Wiley 
Kelly,  who  died  intestate  in  1873,  instituted  by  his  daughter, 
Emily  C.  Wilson,  against  Jane  K.  Kelly,  Geo.  W.  Kelly,  J.  F. 
Kelly,  W.  D.  F.  Kelly  and  other  distributees  of  the  intestate, 
and  John  R.  Shaw,  administrator,  and  others.  Upon  the  single 
point  brought  by  the  appeal  to  this  court  the  case  is  fully  stated 
in  the  opinion. 

Mr.  J.  D.  Kennedy,  for  appellant. 
Mr.  W.  D.  Trantham,  contra. 
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November  16th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  Wiley  Kelly  died  intestate  in  1873,  and 
this  action  was  instituted  by  the  plaintiff,  as  one  of  his  heirs-at- 
law  and  distributees,  against  the  administrator  and  the  other 
heirs-at-law  and  distributees,  for  account  and  partition.  A  note, 
under  seal,  executed  by  the  appellant,  W.  D.  F.  Kelly,  dated 
November  24th,  1868,  and  payable  January  1st,  1860,  to  the 
intestate  for  $6,600,  with  sundry  credits  endorsed,  was  found 
among  the  papers  of  the  intestate.  The  proof  was  that  this  note 
was  given  to  secure  the  payment  of  the  purchase-money  of  seven 
slaves,  bought  by  W.  D.  F.  Kelly  from  his  father,  the  intestate,. 
Wiley  Kelly.  On  February  4th,  1868,  W.  D.  F.  Kelly  filed 
his  petition  in  the  District  Court  of  the  United  States,  praying 
to  be  adjudged  a  bankrupt,  and  in  March,  1871,  he  was  duly 
discharged  in  bankruptcy.  This,  he  claimed,  released  him  from 
the  debt  to  the  intestate,  secured  by  the  above-stated  note,  and 
that  he  is,  therefore,  now  entitled  to  receive  from  his  father's 
estate  his  full  distributive  share,  without  accounting  for  the  bal- 
ance due  on  the  note.  The  master  reported  otherwise,  holding 
that  W.  D.  F.  Kelly  still  owed  the  note,  though  he  was  dis- 
charged from  any  liabilit}'  to  suit  thereon,  and  that  he  must 
account  for  the  balance  due  on  the  note  before  he  could  receive 
his  distributive  share  of  the  estate.  To  this  report,  exceptions 
were  filed,  which  were  overruled  by  the  Circuit  judge,  who  sus- 
tained the  view  taken  by  the  master,  and  from  his  judgment 
this  appeal  has  been  taken.  Under  the  view  which  we  take  of 
this  case  we  do  not  think  that  the  question  of  advancement  or 
the  question  of  legal  set-off,  discussed  with  much  ability  in  the 
argument  here,  can  properly  arise,  and  need  not,  therefore,  be 
considered. 

We  think  it  quite  clear  that  a  discharge  in  bankruptcy 
operates,  like  a  successful  plea  of  the  Statute  of  Limitations,, 
not  as  a  payment  or  extinguishment  of  the  debt,  but  only  as  a 
bar  to  an  action  thereon.  Hence,  where  a  debtor  has  been  dis- 
charged in  bankruptcy,  while  the  legal  obligation  to  pay  the 
debt  is  gone,  the  nuyt'cU  obligation  remains,  because  the  debt  is 
still  unpaid,  and  it  constitutes  a  sufficient  consideration  to  sup- 
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port  a  promise  to  pay  the  debt,  just  as  in  the  case  of  a  debt 
barred  by  the  Statute  of  Limitations ;  for,  if  the  debt  was  paid, 
or  otherwise  extinguished,  there  could  be  no  moral  obligation 
to  pay  it  which  would  serve  as  a  consideration  for  a  new  promise. 
That  thase  views  are  fully  supported  by  authority  may  be  seen 
by  reference  to  the  cases  collected  in  Bump  Bankr,  Pr.  644, 
seventh  edition. 

The  effect  of  these  principles,  when  applied  to  this  case,  is 
that  the  appellant  still  owes  the  debt  to  his  father's  estate, 
although  the  right  to  enforce  its  payment  by  an  action  has  been 
destroyed  by  the  discharge  in  bankruptcy.  This  being  the  case, 
the  result  is  that  the  debt  thus  due  by  the  appellant  constitutes 
a  part  of  the  assets  of  the  estate  which  is  now  in  the  hands  of 
the  appellant;  and,  if  this  be  so,  then  nothing  would  seem  to 
be  plainer  or  more  strictly  in  accordance  with  equitable  principles 
than  that  the  appellant  should  account  for  these  assets  before  he 
can  be  entitlal  to  receive  anything  out  of  the  other  assets  of  the 
estate.  The  practical  result  is  that  the  assets  for  distribution 
consist  of  the  amount  due  by  the  appellant  added  to  the  other 
assets  belonging  to  the  estate,  and  he  having  already  received 
the  amount  now  in  his  hands,  in  the  form  of  the  debt  due  by 
him,  cannot  be  allowed  to  receive  anything  more  until  the  other 
distributees  have  received  out  of  the  other  assets  an  amount 
e(|ual  to  that  which  he  has  already  received. 

These  views  are  fully  supported  by  authority.  In  Courtenay 
V.  WUliam8y  25  Eng.  Ch,  R.,  3  Hare  639,  it  was  held  that  in  a 
suit  by  a  legatee  to  obtain  payment  of  the  legacy  out  of  the 
assets  of  the  testator,  in  a  due  course  of  administration,  the 
executor  might  retain  so  much  of  the  legacy  as  was  sufficient  to 
satisfy  a  debt  due  from  the  legatee  to  the  testator,  although  the 
legal  remedy  for  the  recovery  of  such  debt  was,  at  the  time  of 
the  death  of  the  testator,  barred  by  the  Statute  of  Limitations. 
The  remarks  of  Sir  James  Wigram,  Vice  Chancellor,  in  dis- 
cussing this  question,  appear  to  be  so  appropriate  to  the  case  now 
under  consideration  that  we  cannot  do  better  than  to  adopt  his 
language.  In  speaking  of  a  debt  upon  which  the  right  of  action 
has  been  lost  or  destroyed,  leaving,  however,  the  debt  unpaid, 
he  says  that  ^^  it  has  been  repeatedly  decided,  and  is  settled  law, 
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that  if  a  creditor,  by  means  of  a  lien  or  other  lawful  means,  can 
pay  himself,  without  resorting  to  an  action  against  the  person  of 
the  debtor,  he  may  lawfully  do  so."  And,  after  reviewing  the 
cases,  he  says  this  "  is  a  suit  tx)  recover  a  legacy  out  of  assets — 
that  is,  claiming  a  portion  of  the  assets  in  the  hands  of  the 
executor,  and  the  claim  is  not  made  in  any  other  way.  The  case 
is  the  same  as  if  the  assets  were  in  the  hands  of  the  accountant- 
general.  Now,  to  say  that  the  right  remains  and  the  remedy 
only  is  barred,  is,  in  a  case  like  this,  the  same  thing  as  saying 
that  the  l^atee  has  already  in  his  hands,  to  the  amount  of  the 
debt,  those  assets  of  the  testator  which  he  seeks  by  his  suit. 
Several  ways  of  putting  the  case  may  be  suggested  in  support  of 
the  argument  on  the  part  of  the  executors.  They  may  say  to 
the  l^tee,  ^  We  admit  your  right  to  the  legacy ;  you  have  asseta 
of  the  testator  in  your  hands ;  pay  your  legacy  pro  tanto  out  of 
those  assets,'  as  in  Jeffs  v.  Wood,  2  P.  Wms.  128,  and  Campbell 
v.  Grraham^  1  Buss,  &  M.  453.  Again,  the  executor  might  say  : 
*  You  ask  for  a  portion  of  the  assets  of  the  testator,  but  you, 
yourself,  are  a  debtor  to  the  testator's  estate,  and  his  assets  are 
diminished  pro  tanto  by  your  default ;  it  is  against  conscience 
that  you  should  take  anything  out  of  the  estate  until  you  have 
made  good  what  you  owe  to  it ;'  and  the  equity  of  a  trustee  to 
impound  the  interest  of  a  cestui  que  trust  in  the  trust  fund 
under  such  circumstances  is  clear  [citing  various  cases].  To 
such  a  case,  the  rule  that  he  who  would  have  equity  must  do 
equity,  would  apply,  by  way  of  rebutter,  to  the  plaintiff's 
demand." 

This,  as  was  held  by  Chancellor  Walworth  in  Smith  v.  Kear- 
neyy  2  Barb.  Ch,  633,  is  not  a  mere  question  of  legal  set-off,  but 
of  equitable  right  of  retainer,  which  depends  upon  the  principle 
that  the  legatee  or  distributee  is  not  entitled  to  his  legacy  or  dis- 
tributive share  while  he  retains  in  his  own  hands  a  part  of  the 
fund  out  of  which  that  and  other  legacies  or  distributive  shares 
ought  to  be  paid.  In  other  words,  as  that  distinguished  chan- 
cellor, in  substance,  said,  the  legatee  or  distributee  in  such  a  case 
seeks  to  obtain  a  portion  of  the  fund  which  the  testator  or  the 
letters  of  administration  placed  in  the  hand  of  the  executor  or 
administrator  for  the  purpose  of  paying  debts  and  legacies  or 
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distributive  shares,  while  such  l^atee  or  distributee  by  with- 
holding payment  of  the  debt  due  by  him  diminishes  the  fund  to 
that  extent.  It  is,  therefore,  manifestly  against  conscience  that 
he  should  receive  anything  out  of  the  fund  without  deducting 
therefrom  the  portion  of  that  fund  already  in  his  hands  in  the 
form  of  a  debt  due  by  him  to  the  estate. 

These  principles  apply  as  well  to  a  case  in  which  the  debtor 
has  been  discharged  in  bankruptcy  as  to  a  case  where  the  debt  is 
barred  by  the  Statute  of  Limitations,  for,  as  we  have  seen,  the 
effect  in  both  cases  is  the  same — merely  to  bar  the  right  of 
action — leaving  the  debt  unpaid,  but  without  any  l^al  remedy 
on  the  part  of  the  creditor  to  enforce  its  payment.  This  seems 
to  have  been  the  view  taken  in  Jeffs  v.  Wood,  supra,  and  in 
several  cases  cited  in  2  Wms.  Ex.  936,  to  which  cases,  however, 
we  have  not  been  able  to  obtain  access. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Grcuit 
Court  be  aflBrmed. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1113. 
BANNISTER  v.  BULL. 


1.  The  intention  of  testator,  to  be  gathered  from  the  paper  itself,  is  the  first 
and  great  object  of  inquiry  in  the  construction  of  a  will. 

2.  Where  testator  directed  the  balance  of  his  estate,  both  real  and  personal, 
to  be  equally  divided  among  his  ten  children,  viz.,  "  to  my  son,  C,  one 
equal  part,"  and  so  on,  naming  eight  in  the  same  terms,  and  "  to  my 
daughter,  J.,  one  equal  part  during  her  natural  life ;  after  her  death,  to  be 
equally  divided  among  her  children  f  and  the  tenth  share,  in  the  same 
terms,  to  another  daughter ;  the  daughter  J.  took  only  a  life-estate  in  the 
one-tenth  part  of  this  residuum,  with  a  vested  remainder  to  her  children. 

3.  The  words  "  balance  of  my  estate,"  referred  to  what  still  remained  of  his 
own  property,  and  the  words  "  equally  divided,"  referred  to  the  siie  or 
quantity  of  his  estate,  and  not  to  the  manner,  terms  or  conditions  upon 
which  the  share  was  to  be  held. 

4.  In  the  devise  to  J.,  the  word  "  children  "  means  immediate  oflfepring,  and 
is  a  word  of  purchase.  The  rule  in  Shelley's  Case,  therefore,  does  not 
apply. 
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A  purchaser  from  J.,  of  lands  acquired  under  this  devise,  could  not  hold 
adversely  to  the  remaindermen  until  the  life-estate  terminated. 
The  fact  that  such  purchaser  held  a  bond  of  indemnity  from  the  remain- 
dermen's deceased  father,  whose  estate  in  part  had  been  received  by  them, 
does  not  estop  them  from  recovering  this  land. 

Two  tenants-in-common  may  bring  adjon  against  a  stranger  in  possession 
of  their  land  to  recover  their  shares,  without  making  the  other  co-tenants, 
holding  a  third  share  in  the  land,  parties  to  the  action.  But  the  verdict 
should  be  for  only  the  aliquot  parts  of  the  plaintifib,  even  though  the 
other  tenants  are  before  the  court  as  defendants ;  and  if  the  verdict  is  for 
the  whole  land,  a  new  trial  must  be  granted,  as  the  court  has  no  power  to 
change  such  a  verdict. 

Where  an  interest  in  remainder  in  land  vested  in  a  married  woman  before 
the  adoption  of  the  constitution  of  1868,  her  husband  is  a  necessary  party 
to  an  action  brought  by  her  for  its  recovery  after  the  death  of  the  life- 
tenant  in  1874. 


Before  Mackey,  J.,  Orangeburg,  January,  1881. 

Action  commenced  September  6th,  1879,  by  Martha  J.  Ban- 
nister and  Edward  F.  Reese  against  William  H.  Bull,  William 
Fogle,  Stephen  Bannister,  A.  Z.  Bannister  and  C.  U.  Bannister, 
for  the  recovery  of  a  tract  of  land. 

The  plaintiils  and  the  defendant,  W.  H.  Bull,  both  claimed  title 
under  the  residuary  clause  of  the  will  of  Adam  Shuler.  It  read 
as  follows : 

"The  balance  of  my  estate,  both  real  and  personal,  I  will  and 
desire  after  my  death  to  be  equally  divided  among  my  ten  chil- 
dren, viz.,  to  my  son  Charles  P.,  one  equal  share ;  my  son  Alex- 
ander, one  equal  part ;  my  son  Jacob  F.,  one  equal  part ;  to  my 
son  Bennet,  one  equal  part;  my  son  Edward  Y.,  one  equal  part; 
my  son  Willis,  one  equal  part ;  my  daughter  Eliza,  one  equal 
part ;  my  daughter  Jennet,  one  equal  part  during  her  natural 
life,  aft«r  her  death  to  be  equally  divided  among  her  children ; 
my  daughter  Relvey,  one  equal  part  during  her  natural  life, 
after  her  death  to  be  equally  divided  among  her  children ;  my 
daughter  Mahalah,  one  equal  part.  I  have  loaned  to  my  son, 
Charles  P.,  two  negroes,  namely,  William  and  Birty,  and  to  my 
SOD,  Bennet,  one  negro  named  Gabriel.  These  negroes  I  will  and 
desire  to  be  divided  among  ten  children  above-mentioned  and  in 
the  above-mentioned  manner.'' 
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Jennet  (Mrs.  Reese)  died  in  1874  or  1875.  Her  husband, 
John  Reese,  died  in  1857.  Other  facts  are  stated  in  the  opinion 
of  this  court. 

The  exceptions  correctly  state  so  much  of  the  requests  to 
charge,  and  of  the  charge  to  the  jury,  as  is  necessary  to  a  full 
understanding  of  the  points  decided.     They  were  as  follows : 

The  defendant,  William  H.  Bull,  hereby  gives  notice  that  he 
excepts  to  the  rulings  of  his  Honor,  T.  J.  Mackey,  presiding 
judge  of  the  said  court,  at  the  session  thereof  holden  in  January, 
1881,  made  in  the  action  above  entitled,  as  follows : 

1.  Because  he  overruled  the  demurrer  of  the  said  William  H. 
Bull. 

2.  Because,  being  requested  by  this  defendant's  counsel  to 
charge  "that  under  the  will  of  Adam  Shuler,  his  daughter 
Jennet  Reese  took  a  fee-conditional  and  not  a  life-estate,  and 
that  the  children  of  Jennet  Reese  would  take  by  limitation  and 
not  by  purchase,"  he  declined  so  to  charge. 

3.  Because,  being  requested  in  like  manner  to  charge  "that  if 
the  jury  believe  from  the  evidence  that  Bennet  Shuler  occupied 
the  tract  in  dispute  adversely  to  Jennet  Reese  for  more  than  ten 
years,  their  verdict  must  be  for  the  defendant,  William  H.  Bull,'^ 
he  declined  so  to  charge. 

4.  Because,  being  requested  in  like  manner  to  charge  "  that  if 
the  jury  believe  from  the  evidence  that  the  plaintifis,  as  heirs  of 
John  U.  Reese,  received  estates  greater  in  value  than  the  land 
in  dispute  from  him  as  his  heirs-at-law,  then  they  are  estopped 
by  his  deed,  and  the  verdict  must  be  for  the  defendant,  William 
H.  Bull,"  he  declined  so  to  charge. 

5.  Because,  being  in  like  manner  requested  to  charge  "that  a 
verdict  cannot  be  found  in  favor  of  the  defendants,  Stephen 
Bannister,  Charles  U.  Bannister  and  Altamont  Z.  Bannister," 
he  declined  so  to  charge. 

6.  Because,  being  in  like  manner  requested  to  charge  "  that  if 
a  verdict  be  found  in  favor  of  the  plaintifis,  it  can  only  be  for 
their  aliqaot  part  of  the  lands,  not  exceeding  two-thirds  thereof," 
he  declined  so  to  charge. 

7.  Because,  being  in  like  manner  requested  to  charge  "that  as 
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to  damages,  if  the  verdict  be  for  only  two-thirds,  the  remaining 
one-third  remaining  in  the  defendant,  William  H.  Bull,  because  ^ 
not  demanded  by  action,  no  damages-  can  be  recovered,  except 
rents  actually  received  and  not  rental  value,  and  then  only  if  W. 
H.  Bull  occupied  all  the  land,"  he  refused  so  to  charge,  and,  on 
the  contrary,  charged  the  jury  that  the  measure  of  damages  is 
the  rental  value  of  the  land  in  all  cases. 

8.  Because,  being  in  like  manner  requested  to  charge  "that 
there  is  no  testimony  as  to  the  rent  actually  received,"  he  declined 
so  to  charge. 

9.  Because,  being  in  like  manner  requested  to  charge  "that  if 
the  jury  believe  from  the  evidence  that  the  defendant,  William 
H.  Bull,  has  never  occupied  the  part  of  the  land  in  dispute, 
assigned  and  admeasured  to  the  widow  of  Bennet  Shuler  as  her 
dower,  verdict  cannot  be  found  for  the  plaintiflfe  for  that  portion, 
as  no  trespass  was  proven,"  he  declined  so  to  charge. 

10.  Because,  being  requested  in  like  manner  to  charge  "that 
if  the  court  holds  that  the  estate  of  Martha  Jane  Bannister,  as  a 
child  of  Jennet  Reese,  vested  at  the  death  of  Adam  Shuler, 
then  Bousaih  Bannister,  her  husband,  has  an  estate  in  the  land 
and  is  a  necessary  party  and  entitled  to  the  rents  and  profits  in 
her  share  for  at  least  her  coveture  with  him  as  tenant  by  the 
courtesy,"  he  declined  so  to  charge,  and,  on  the  contrary,  charged 
that  Section  137  of  the  code  settled  this  question ;  she  died  six 
years  ago,  which  was  after  the  adoption  of  the  constitution,  and 
under  Section  8,  Article  XIV.,  thereof,  she  has  the  right  iib 
bring  an  action  and  be  sued  as  a  married  woman. 

11.  Because,  being  requested  in  like  manner  to  charge  "that 
if  the  court  holds  that  the  estate  of  Martha  Jane  Bannister  was 
devised  directly  under  the  will  of  Adam  Shuler,  then  Rousam 
Bannister  has  an  estate  in  the  land,  and  is  a  necessary  party, 
during  coveture  being  entitled  to  her  share  of  rents  and  profits," 
he  declined  so  to  charge,  and,  on  the  contrary,  charged  "that 
Martha  Jane  Bannister  could  bring  this  action  without  joining 
with  her  husband." 

12.  Because  he  instructed  the  jury  that  Jennet  Reese  took  a 
life-estate  under  the  residuary  clause  of  Adam  Shuler's  will,  and 
not  a  fee-conditional. 
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13.  Because  he  declined  to  instruct  the  jury  that  the  plaintifls, 
as  heirs  of  John  U.  Reese,  receiving  assets  by  descent,  were 
estopped  from  disputing  the  title  of  Bennet  Shuler  and  his 
assigns  by  their  ancestor's  deed  to  said  Bennet  Shuler. 

14.  Because  he  instructed  the  jury  that  they  could  find  for 
the  plaintiflFs  the  whole  of  the  land  in  dispute. 

15.  Because  he  instructed  the  jury  that  Jennet  Reese  could 
not  divest  the  plaintiffs,  her  children,  of  their  rights  under  the 
will  of  Adam  Shuler. 

16.  Because  he  instructed  the  jury  that  if  the  will  of  Adam 
Shuler  was  recorded,  such  recording  is  ample  notice  to  every 
party  who  proposes  to  deal  with  any  portion  of  the  estate  to 
which  the  will  relates. 

17.  Because  his  Honor  refused  the  motion  made  by  the 
defendant,  William  H.  Bull,  for  a  new  trial  of  the  said  action. 

Messrs.  W.  J.  DeTreviUe,  J.  F.  Izlar  and  S.  Dibble,  for  appel- 
lants. 

Under  the  residuary  clause  of  Adam  Shuler's  will,  his 
daughter.  Jennet,  took  an  estate  in  fee-conditional  in  his  real 
estate.  3  Mod.  45  ;  6  Id.  109  ;  2  P.  Wrns.  524 ;  2  McCord  67 ; 
3  Eich.  Eq.  78.  The  particular  intent  must  yield  to  the  gen- 
eral. 1  Burr.  50;  5  T.  R.  303;  7  Id.  531;  I  East  229;  2 
Wilis.  Ex.  978 ;  1  Bam.  &  Aid.  137 ;  12  East  515 ;  9  Ves.  566 ; 
%1  Rich.  509.  The  r^ile  in  Shelley's  Case  applies.  2  Jarm.  Willsy 
ch.  37,  39,  40 ;  2  Bam.  iScAd.l;  1  Bam.  &  Aid.  720 ;  6  Coke 
17;  9  Rich.  Eq.  67 ;  1  Id.  404;  4  S.  C.  18.  This  would 
make  it  an  estate  tail,  or,  in  this  State,  a  fee-conditional.  2  Bay 
397  ;  9  Rich.  Eq.  549.  W.  H.  Bull  is  entitled  to  the  benefit  of 
the  title  by  adverse  possession  acquired  from  Bennet  Shuler. 
Cheves  204;  I  N.  &  McC.  307;  2  Brev.  155.  No  recover)' 
can  be  had  against  W.  H.  Bull  of  the  part  of  the  land  in  dis- 
pute embraced  in  the  dower  tract  admeasured  to  the  widow  of 
Bennet  Shuler,  for  he  has  never  been  in  possession  of  it  1 
McCord  466 ;  2  Bailey  81.  The  plaintiff  cannot,  in  any  event, 
recover  more  than  two-thirds.  2  Bay  457  ;  1  McCord  161 ;  4 
Id.  144.     The  plainti£&  are  estopped,  as  they  received  firom 
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their  father  an  estate  greater  in  value  than  the  land  here  in  dis- 
pute. Big.  Estop.  269-294.  M.  J.  Bannister,  being  a  married 
woman,  has  no  capacity  to  sue.  P(ym.  Rem.  §§  200-209;  12 
K  Y.  211 ;  101  Mans.  339;  11  S.  C.  71. 

Messrs.  Glover  &  Olover  and  M.  L  Brovrtihig^  contra. 

The  demurrer  was  properly  overruled.  10  Rich.  369 ;  Rules 
of  arcuU  Court,  No.  18;  Code  Pro.  §§  141,  142,  168,  199;  2 
mingh.  &  S.  Pr.  &  PL  148,  1077 ;  Waies  An.  Code  239a. 
As  to  second,  third,  twelfth,  thirteenth  and  fifteenth  excep- 
tions—2  MoCord  75 ;  Bailey  Eq.  351 ;  3  Rioh.  Eq.  569 ;  2 
Jarm.  Wills  315,  344,  401,  406;  2  Blacks.  Cbm.  110.  Fifth 
exception— Cbcfe  §§  285,  298 ;  25  N.  Y.  266 ;  2  TUiingh.  &  8. 
Pr.  &  PL  689  etseq.;  19  N.  Y.  440 ;  Pom.  Rein.  §  757.  Sixth 
and  seventh  exceptions— 2  McCord  Ch.  440 ;  1  HiU  Ch.  322 
2  mUngh.  &  S.  Pr.  &  PL  915 ;  11  8.  C.  349 ;  6  Paige  273 
2  Bailey  215.  Ninth  exception— 2  Bay  421;  11  Rich.  24 
Wai£s  An.  Code  794.  Tenth  and  eleventh  exceptions — Code 
§  137;  12  8.  a  592;  Wad^s  An.  Code  128;  1  TUiingh.  &  8. 
Pr.  <fc  PL  479 ;  7  8.C.8S;  Wells  Mar.  W.  §§  42,  43,  71,  72. 
Sixteenth  exception— see  9  Rich.  Eq.l9;  6  8.  C.  23. 

November  17th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  This  was  an  action  to  recover  a  tract  of 
land.  Adam  Shuler  died  in  1848,  leaving  a  will,  which  con- 
tained the  following  residuary  clause:  "The  balance  of  my 
estate,  both  real  and  personal,  I  will  and  desire  after  my  death 
to  be  equally  divided  among  my  ten  children,  viz. :  To  my  son, 
Charles  P.,  one  equal  share"  [naming  them  all  in  the  same 
way.  And  as  to  his  daughter.  Jennet,  the  words  are] :  "  My 
daughter,  Jennet,  one  equal  part  dwriTig  her  natural  life  ;  after  her 
death  to  be  equally  divided  among  her  children/^  &c.  After  the 
death  of  the  testator  his  residuary  estate  was  divided  and  the 
land  in  dispute  was  allotted  to  Jennet,  who  was  then  the  wife  of 
John  Reese,  and  she  and  her  husband  duly  conveyed  it  (1849) 
to  her  brother,  Bennet  Shuler,  and  Reese,  the  husband,  in  addi- 
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tion,  gave  Shuler  a  bond  of  indemnity  to  secure  him  as  to  title. 
Shuler  held  possession  until  he  died,  during  the  late  war  (about 
1863).  The  assets  of  his  estate  were  marshalled,  and  in  1870 
the  land  was  sold  subject  to  the  claim  of  his  widow,  Mary  £., 
in  a  part  of  it  for  her  dower.  At  that  sale  the  land  was  pur- 
chased by  the  defendant,  W.  H.  Bull,  who  claims  the  same. 
The  defendant,  Fogle,  is  his  tenant. 

Jennet  Reese  died  about  six  years  ago,  leaving  surviving  her 
two  children,  Martha  Jane  Bannister,  wife  of  Kousam  Bannister, 
and  Edward  F.  Reese,  the  plainti%,  and  two  grandchildren, 
Altamont  Z.  Bannister  and  Charles  U.  Bannister,  children  of  a 
deceased  daughter,  Margaret,  who  died  after  the  death  of  tiie 
testator  but  before  the  death  of  Jennet,  leaving  also  a  husband, 
Stephen  Bannister.  These  heirs  of  Margaret  refused  to  join  in 
the  action  as  plaintifis,  and  were  made  defendants.  Stephen 
Bannister  answered,  echoing  the  prayer  of  the  plaintiff  for 
relief,  but  the  sons,  Altamont  and  Charles,  did  not  answer  at 
all. 

The  defendant.  Bull,  demurred  for  want  of  necessary  parties 
plaintiff:  Mrd,  because  Stephen,  Altamont  and  Charles  Ban- 
nister were  not  made  plainti%,  and,  seoond,  because  Rousam 
Bannister,  the  husband  of  Martha  Jane,  should  have  been 
joined  with  her  as  plaintiff,  and  without  him  she  had  not 
capacity  to  sue.  The  demurrers  were  overruled,  and  Bull 
answered,  claiming  title  to  the  land,  and  that  he  had  made 
improvements  upon  it.  The  case  was  heard  on  the  merits,  and, 
under  the  rulings  of  the  judge,  the  jury  found  for  the  plain ti£& 
the  whole  land  in  dispute.  The  defendant.  Bull,  appeals  to 
this  court.  The  exceptions  are  long  and  numerous,  being  seven- 
teen in  number,  and  we  will  not  attempt  to  follow  them  seriatim, 
but  to  consider  all  the  points  which  should  properly  be  decided 
at  this  time. 

The  leading  question  in  the  case,  made  by  exceptions  2,  3,  12, 
13  and  15,  is  as  to  the  rights  of  the  parties  under  the  will  of 
Adam  Shuler.  The  plaintiff  claim  that  the  will  gave  a  fee- 
simple  to  "the  children''  of  Jennet,  who  were  in  esse  at  the  time 
the  will  took  effect,  subject  to  a  life-estate  which  was  carved  out 
for  Jennet.     That  at  the  time  of  testator's  death  she  had  three 
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children,  viz.,  Martha  Jane  Bannister,  Edward  F.  Reese  and 
Margaret  Bannister,  (the  latter  of  whom  died  before  the  life- 
estate  fell  in  six  years  ago,  leaving  surviving  her  a  husband, 
Stephen,  and  two  children,  Altamont  and  Charles,)  in  whom  the 
remainder  vested,  and  upon  the  death  of  the  life-tenant,  each  of 
the  living  children  was  entitled  to  one-third  of  the  land,  and  the 
heirs  of  Margaret  together  were  entitled  to  the  other  third. 
The  defendant,  Bull,  insists  that  the  terms  of  the  will  gave  a  fee- 
conditional  to  Jennet ;  that  upon  the  performance  of  the  condi- 
tion in  having  children,  the  title  of  the  land  became  absolute  in 
her  so  far  as  to  authorize  her  to  alienate,  which  she  did  to  him, 
and  he  has  good  title. 

In  the  construction  of  wills,  the  first  and  great  object  of 
inquiry  should  be.  What  was  the  intention  of  the  testator? 
That  intention  must  be  gathered  from  the  paper  itself,  and  some=" 
times,  from  the  inaccurate  use  of  words  which  have  a  technical 
as  distinguished  from  the  ordinary  meaning,  there  is  difficulty 
in  ascertaining  the  intention;  but  no  such  difficulty  exists  in 
this  case.  The  word  "estate"  in  the  phitise  "balance  of  my 
estate,  both  real  and  personal,"  manifestly  referred  to  what  still 
remained  of  his  own  property  which  he  was  about  to  give,  and 
not  to  any  of  the  parts  to  be  given  out  of  that  residuum.  So, 
too,  in  regard  to  the  words  "to  be  equally  divided,"  reference 
was  had  to  the  size  of  the  shares,  and  not  to  the  terms  or  condi- 
tions which  he  might  attach  to  any  one  of  them.  The  word 
**  equally,"  in  its  context,  does  not  mean  that  the  shares  of  the 
ten  children  were  to  be  given  and  held  in  the  same  manner,  but 
to  be  equal  in  quantity. 

There  is  as  little  difficulty  in  regard  to  the  word  "children," 
the  l^al  construction  of  which  accords' with  its  signification, 
namely,  as  designating  the  immediate  ofispring ;  for  in  all  the 
cases  in  which  it  has  been  extended  to  a  wider  range  of  objects 
it  was  used  synonymously  with  a  word  of  larger  import,  as 
issue.  2  Jarm,  690,  6th  Am.  ed.  The  word  indicates  a  class 
of  persons,  and  not  a  line  of  indefinite  descent,  like  "issue" 
or  "heirs  of  the  body."  This  is  not  a  fee-conditional,  for  the 
reason  that  the  land  is  not  given  to  Jennet  and  the  heirs  of  her 
body,  but  to  her  expressly /or  life.     It  is  true  that  the  rule  in 
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Shelley's  Case  does  apply  in  cases  where  the  first  taker  has  only 
an  estate  for  life,  but  this  is  not  a  ease  for  its  application,  for  the 
reason  that  the  land  is  given  over  to  the  "children,"  and  not  to 
her  issue  or  heirs  of  her  body.  We  understand  that  the  rule  in 
Shelley's  Case  applies  only  where  the  limitation  over  is  to  issue 
or  heirs  of  the  body.  Chancellor  Harper  expressed  it  very 
clearly  in  the  case  of  Williams  v.  Foster,  3  Hill  194,  as  follows: 
"By  the  rule  in  Shelley's  Case,  which  has  been  an  admitted  and 
established  rule  of  law  for  centuries,  and  the  wisdom  of  which 
is  more  approved  as  it  is  better  understood,  it  was  determined 
that  if  an  estate  of  freehold  be  given  to  the  ancestor,  and  a 
remainder  be  therein  limited* to  his  heirs  or  to  the  heirs  of  his 
body,  such  remainder  is  immediately  executed  in  possession  in 
the  ancestor  so  taking  the  freehold,  and  he  takes  an  estate  in  fee 
or  in  tail,  according  to  the  terms  of  the  limitation,"  &c.  In 
this  case  an  estate  of  freehold  was  given  to  the  ancestor,  but  the 
remainder  was  not  limited  over  to  her  issue  or  heirs  of  her  body, 
but  to  "her  children."  There  is  nothing  in  the  will  which 
requires  us  to  construe  "children"  as  being  equivalent  to  issue 
or  "heirs  of  the  body."  It  is  a  word  of  purchase,  and  they  take 
per  formam  doni,  and  not  by  descent.  Shearman  v.  Angel, 
Bailey  Eq.  351 ;  McLure  v.  Young,  3  Rich,  Eq,  559. 

It  is  true  Jennet  conveyed  the  land  to  Bennet  Shuler,  but  she 
could  convey  no  more  than  her  life-estate,  and  her  donee  could 
not  hold  adversely  to  the  remaindermen  until  their  right  to  pos- 
session accrued  at  the  death  of  the  life-tenant.  The  children 
are  not  estopped  by  having  received  shares  of  the  estate  of  their 
father,  John  Reese,  whose  bond  of  indemnity  may,  by  possibility, 
make  his  estate  liable  over,  but  cannot  affect  their  rights  in  the 
land.  It  was  not  error  in  the  Circuit  judge  to  hold  that  the 
plaintiff  are  entitled  to  recover. 

It  is  insisted,  however,  that  the  judge  erred  in  overruling  the 
demurrers  for  lack  of  necessary  parties  as  plaintiflfe  The  heirs 
of  Margaret,  to  whom  her  vested  third  had  descended,  refused 
to  join  in  the  action  as  plainti%,  and  were  thereupon  made 
defendants.  The  demurrers  made  the  point  that  such  omission 
was  fatal.  That  is  to  say,  the  proposition  is  that  one  tenant  in 
common  cannot  sue  for  his  interest  in  land  without  joining  witli 
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him  in  the  action,  as  plaintiff  or  defendant,  all  who  have  a 
similar  interest,  and  Section  142  of  the  Code  of  Procedure  is 
relied  upon  to  sustain  it.  That  section  is  as  follows :  "Of  the 
parties  to  the  action,  those  who  are  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants ;  but  if  the  consent  of  any  who 
should  have  been  joined  as  plaintiff  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  tliereof  being  stated  in  the  com- 
plaint ;  and  where  the  question  is  one  of  a  common  or  general 
interest  of  many  persons,  or  where  the  parties  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  whole." 

The  case  before  us  does  not  fall  within  the  operation  of  this 
section.  This  is  not  a  suit  to  partition  land  among  tenants  in 
common,  in  which  it  might  be  necessary  to  have  all  the  co- 
tenants  before  the  court  as  plaintiffs  or  defendants  in  order  to 
have  a  complete  determination  of  the  questions  involved.  But 
this  is  purely  a  legal  action  for  the  recovery  of  land — an  action 
of  trespass  to  try  titles  against  a  stranger.  The  last  paragraph 
of  the  section  cited,  allowing  "one  or  more  to  sue  for  the  benefit 
of  others,"  does  not  apply  to  such  a  case,  but  was  manifestly 
intended  for  creditors  of  an  insolvent  estate  and  cases  of  that 
character  where  the  interest  is  in  common.  So,  also,  as  to  the 
first  paragraph  in  regard  to  making  all  pw^ies  who  are  unUed 
in  interest.  That  does  not  control  this  case,  for  the  reason  that 
the  interests  of  co-tenants  are  not  united.  They  may  be  said,  in 
one  sense,  to  have  a  common  interest,  but  according  to  our 
decided  cases  they  ai'e  not,  as  against  a  stranger,  united  in  interest 
in  the  sense  of  this  section  of  the  code.  They  have  interests  in 
the  same  property  while  it  remains  undivided,  but  such  interests 
are  distinct.  Each  has  a  right  to  the  extent  of  his  share.  In- 
dulgence is  extended  in  allowing  tenants-in-common  to  join  in 
an  action  against  a  stranger,  but  they  are  not  required  to  do  so. 
"Tenants-in-common  may  sever,  and  any  one  of  them  may 
bring  ejectment  for  his  share,  and,  upon  proof,  recover  it,  or  may 
bring  ejectment  for  the  whole,  and,  upon  proof,  recover  his 
share."  Dom  v.  Beasley,  6  Rich.  Eq.  420,  in  the  late  Court  of 
Errors,  where  the  authorities  are  cited. 

The  heirs  of  Margaret  refused  to  join  in  the  action,  and  we 
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know  of  no  rule  of  law  which  authorizes  the  court  to  make 
parties  sue  for  what  may  be  supposed  to  be  their  rights,  or  to 
withhold  their  rights  from  those  who  do  sue,  only  for  the  reason 
that  others  having  similar  interests  in  the  same  property  do  not 
join.  They  had  the  right  to  refuse  to  sue.  They  may  wish  to 
have  a  separate  suit  for  their  interest  or  they  may  not  intend  to 
set  up  their  rights  at  all.  It  was  not  necessary  that  they  should 
be  joined  either  as  plainti£&  or  defendants  to  enable  Martha 
Jane  Bannister  and  Edward  F.  Reese,  who  did  sue,  to  recover 
to  the  extent  of  their  shares. 

But  we  think  Rousam  Bannister  should  have  joined  his  wife, 
Martha  Jane,  in  bringing  the  action.  At  the  time  the  consti- 
tution was  adopted  the  interest  of  Martha  Jane,  under  the  will 
of  Adam.Shuler,  had  vested,  and  her  husband's  rights  had 
attached,  although  she  was  not  entitled  to  the  possession  until 
the  death  of  the  life-tenant,  which  occurred  after  the  adoption 
of  the  constitution.  That  instrument  did  not  operate  retrospect- 
ively so  as  to  divest  the  interest  of  the  husband,  which  still 
remains  and  might  be  levied  for  his  debts.  Bouknight  v.  Eptingy. 
11  8.  a  72. 

The  fifth  and  sixth  exceptions  state  that  the  Circuit  judge,, 
upon  being  requested,  refused  to  charge  the  following  proposi- 
tion, viz. :  "  That  a  verdict  cannot  be  found  in  favor  of  the 
defendants,  Stephen  Bannister,  Charles  U.  Bannister  and  Alta- 
mont  Z.  Bannister,  and,  if  a  verdict  be  found^  in  favor  of  the 
plaintiffs,  it  can  only  be  for  their  oMqaot  parts  of  the  land,  not 
exceeding  two-thirds  thereof." 

We  think  the  refusal  of  the  judge  so  to  charge  was  error^ 
We  have  already  seen  that  the  parties  named  as  defendants  were 
not  necessary  parties  in  order  to  determine  the  rights  of  those 
who  were  plaintiffs,  and  those  rights  were  in  no  way  enlarged 
by  the  fact  that  these  parties  were  named  as  defendants. 

This  was  an  action  at  law  tried  by  a  jury,  and  the  plaintiflfe 
could  not  recover  more  than  they,  in  their  own  right,  were 
entitled  to,  only  because  those  who  owned  the  remaining  share 
were  before  the  court  as  defendants.  Nor,  could  these  defend- 
ants, whose  position  was  antagonistic,  have  an  interest  in  the 
verdict  recovered  against  the  defendants,  including  themselves. 


Digitized  by 


Google 


Tabrant  v.  G1TTEL8ON.  231 

April  Term,  1881. 

Sometimes  a  judge^  sitting  as  a  chancellor,  under  the  flexible 
rules  of  equity,  may  decide  the  rights  of  all  parties,  plaintifis 
and  defendants,  but,  under  the  rigid  rules  of  law,  no  such  course 
is  possible  in  reference  to  the  verdict  of  a  jury.  The  general 
verdict  of  a  jury  for  the  plaintiif  must  be  taken  to  be  what  it 
purports  to  be,  and  not  partly  for  some  of  the  defendants.  So 
far  as  it  regards  rights  of  property,  the  verdict  is  a  waityy  and 
the  court  cannot  declare  that  it  is  in  part  for  the  plaintifife  and 
in  part  for  the  defendants.  If  the  verdict  were  in  money,  in 
favor  of  the  right  party  and  against  the  proper  defendants,  the 
court  might  indirectly  reduce  the  amoimt  by  granting  a  new  trial 
niw.  But  we  do  not  see  how  anything  of  that  kind  can  be  done 
in  this  case.  This  is  not  a  special  verdict  under  Section  285  of 
the  code,  but  a  general  verdict  in  behalf  of  the  plaintifis  for  the 
land  in  dispute,  and,  as  it  stands,  is  an  entirety,  either  right  or 
wrong.  We  cannot  change  its  terms  by  ordering  it  to  read  two- 
thirds  or  one-third,  instead  of  the  whole  land  in  dispute;  nor, 
have  we  tiie  right  to  declare  that  one-third  of  it  is  for  those  who 
were  called  in  as  defendants  and  do  not  ask  it.  Such  practice, 
if  followed,  would  make  the  record  speak  falsely  and  introduce 
confusion  as  to  the  rights  of  parties. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed  and  the  case  remanded  for  a  new  trial, 
with  leave  to  apply  to  the  Circuit  Court  for  an  order  to  amend 
by  making  Kousam  Bannister  a  co-plaintiff*  with  his  wife, 
Martha  Jane  Bannister. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1114. 

TARRANT  v.  GITTELSON. 

1.  Where,  in  action  on  a  special  contract  for  services  rendered,  the  parties 
differ  as  to  the  compensation  agreed  upon,  there  is  no  material  error  in 
admitting  testimony  of  the  value  of  like  services  as  bearing  upon  the 
reasonableness  of  the  conflicting  evidence,  the  jury  being  properly  in- 
structed to  confine  themselves  to  the  issue  involved. 
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2.  The  complaint  alleged  that  the  defendant  was  ^'  indebted  to  plaintiff  in  the 
sum  of  $100  for  work,  labor  and  services  done,"  &c.  Upon  objection  made 
by  defendant  to  the  introduction  of  evidence  to  prove  a  special  contract, 
the  trial  judge  permitted  the  plaintiff  to  amend  hb  complaint  so  as  to 
allege  a  special  contract,  and  then  received  the  evidence.  Held,  that  the 
amendment  was  permissible  under  Section  196  of  the  code. 

3.  The  amendment  was  opposed  by  defendant,  but  time  to  answer  was  not 
asked  for.  It  was  within  the  discretion  of  the  Circuit  judge  to  allow  the 
trial  to  proceed  on  the  amended  complaint. 


Before  Thomson,  J.,  Abbeville,  February,  1880. 

The  reporter  has  not  been  furnished  with  a  brief  in  this  case, 
but  the  opinion  seems  to  state  the  ease  fully.  The  title  of  the 
case  is  M.  M.  Tarrant  against  I.  Gittelson. 

Mr.  M.  P.  DeBruhl,  for  appellant. 

Mr.  T.  P.  Cothran,  contra. 

November  19th,  1881.  The  opinion  of  the  court  was  deliv- 
ered bv 

McGowAN,  A.  J.  This  was  an  action  by  the  plaintiff,  ally- 
ing that  ''the  defendant  is  indebted  to  him  in  the  sum  of  $100 
for  work,  labor  and  services  done  and  performed  by  the  plaintiff 
for  the  defendant,  at  the  request  of  the  said  defendant,  at  Abbe- 
ville Court  House,  8.  C."  The  services  were  rendered  by  plain- 
tiff as  a  clerk  in  defendant's  store.  The  defense  was  a  denial  of 
each  and  every  all^ation  of  the  complaint.  The  plaintiff  offered 
to  prove  that  the  defendant  was  to  pay  him  %2bforihefird 
month,  and,  if  he  was  pleased  with  his  services,  $50  per  month 
after  the  first.  Exception  was  taken  that  this  proof  could  not  be 
received,  as  no  special  contract  was  allied  in  the  complaint. 
The  judge  allowed  the  plaintiff  to  amend  his  complaint  allying 
a  special  contract  and  received  the  evidence. 

Both  parties  alleged  and  relied  on  a  special  contract.  The 
dispute  was  as  to  the  sum  to  be  paid  the  plaintiff,  who  gave 
testimony  in  reply ;  and  a  merchant  swore  that  a  clerk's  services 
were  more  valuable  in  the  latter  months  of  the  year,  and  gener- 
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ally  worth  more  than  $25  per  month ;  that  plaintiff  worked  for 
defendant  at  the  close  of  the  year  and  until  January.  The  judge 
refused  a  non-suit,  and,  under  his  charge,  the  jury  found  for  the 
plaintiff  $48.75.     The  defendant  appealed. 

Upon  motion  of  the  defendant,  the  hearing  in  this  court  was 
suspended  at  November  Term,  1880,  to  enable  defendant,  appel- 
lant, to  make  application  to  the  Circuit  Court  (notwithstanding 
the  pendency  of  the  appeal)  for  a  rehearing  of  the  case  on  the 
ground  of  after-discovered  evidence.  14  S.  C.  620.  Whether 
such  application  was  ever  made,  this  court  is  not  informed.  The 
parties  now  move  for  judgment  on  the  original  record. 

The  defendant  filed  the  following  exceptions  : 

1.  "Because  his  Honor  erred  in  allowing  the  plaintiff  to 
amend  his  complaint  without  giving  the  defendant  time  to 
answer  such  amended  complaint. 

2.  "Because  the  action  was  brought  for  a  qucmtvm  meruit  for 
services  rendered  by  the  plaintiff,  and  the  amendment  was  in 
effect  to  allow  the  plaintiff  to  abandon  the  suit  which  he  had 
brought,  and  to  have  an  action  upon  the  contract  without  the 
issuing  of  and  service  of  a  summons  and  complaint. 

3.  "Because  it  was  an  error  in  his  Honor  to  refuse  the  motion 
for  a  non-suit,  when  the  plaintiff,  in  his  testimony,  admitted 
there  was  a  contract. 

4.  "Because  it  was  an  error  in  his  Honor  to  admit  testimony 
to  show  the  value  of  plaintiff's  services  after  a  contract  had  been 
proved. 

5.  "Because  it  was  an  error  in  his  Honor  to  forbid  the 
defendant's  attorney  to  comment  upon  such  testimony  in  arguing 
the  case  to  the  jury,  and  afterwards  to  allow  the  plaintiff's 
attorney  to  comment  fully  upon  such  testimony,  and  then  charge 
the  jury  to  take  such  testimony  into  consideration  in  making  up 
their  verdict. 

6.  "Because  it  was  error  in  his  Honor  to  charge  the  jury  that 
the  certificate  of  character  which  the  defendant  had  given  the 
plaintiff  was  the  best  evidence  of  plaintiff's  services,  when  said 
certificate  fixed  no  value  upon  plaintiff's  services  at  all,  thus 
determining  the  quantity  and  sufficiency  of  the  evidence,  w^hich 
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was  solely  the  province  of  the  jury/'     The  sixth  exception  has 
not  been  pressed  in  this  court. 

Th^  fourth  and  fifth  complain  of  the  admission  of  testimony 
as  to  the  value  of  plaintiff's  services.  Upon  an  issue  as  to  the 
existence  or  non-existence  of  a  special  contract  to  pay  for  services 
at  a  specified  price,  testimony  generally  as  to  the  value  of  such 
services  was  not  directly  pertinent,  but  we  can  see  that  it  might 
have  some  small  bearing  upon  the  credibility  of  witnesses  as 
tending  to  prove  or  disprove  the  reasonableness  of  their  testi- 
mony. The  report  of  the  judge  makes  a  different  case  from 
that  indicated  by  the  exceptions.  He  says :  "  Inasmuch  as  both 
parties  relied  upon  a  special  contract,  the  court  endeavored  to 
narrow  the  argument  of  counsel  to  the  issue.  What  contract  was 
made  by  the  parties  ?  This  effort  may  not  have  been  wholly 
successful ;  but  if  the  jury  listened  to  the  instructions  of  the 
court,  any  argument  not  strictly  upon  the  issue  could  have  had 
no  weight  with  them.  The  jury  toere  instructed  to  exclude  from 
their  cormderation  the  question  of  the  value  of  plaintiff' a  services 
as  the  ground  for  a  recovery.  *  *  *  That  all  the  testimony 
was  before  them,  and,  in  coming  to  a  conclusion,  such  parts  of 
the  testimony  as  would  support  the  statements  of  the  one  or  the 
other  of  the  parties  as  to  the  contract  made  should  be  weighed, 
and  in  this  connection  the  wages  of  clerks  generally,  or  the  value 
of  their  services,  might  be  considered.'' 

Thus  explained,  and  the  jury  carefully  guarded  as  to  the  issue, 
and  how  the  testimony  should  be  considered,  we  cannot  say  that 
there  was  a  material  error  in  admitting  it. 

As  to  the  first,  second  and  third  exceptions :  Upon  the  proof 
of  a  special  contract  being  offered,  the  court  allowed  the  plaintiff 
to  amend  his  complaint  so  as  to  cover  the  case  made.  Was  that 
error  ?  The  Code  of  Procedure  favors  amendments.  Its  great 
object,  as  declared,  was  to  prevent  a  failure  of  justice  arising  out 
of  mere  technicalities  in  the  forms  of  pleading.  All  that  it 
requires  is  that  the  complaint  shall  contain  "a  plain  and  concise 
statement  of  facts  constituting  a  cause  of  action  without  unneces- 
sary repetition."  The  complaint  in  this  case  alleged  that  the 
defendant  was  indebted  to  the  plaintiff  for  "work,  labor  and 
services,"  but  did  not  state  that  these  services  were  rendered 
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under  a  special  contract  per  month.  The  complaint  certainly 
iDformed  the  defendant  of  the  general  nature  of  the  claim,  so 
that  he  was  not  taken  by  surprise.  If  it  was  necessary  to 
amend  the  complaint  so  as  to  make  it  conform  to  the  exact  state 
of  facts,  {Pom.  Rem.,  §  542,)  the  Circuit  judge  had  the  right, 
"in  furtherance  of  justice,"  to  order  it  made  under  Section  196 
of  the  code,  which  provides  that  "the  court  may,  before  or  after 
judgment,  in  furtherance  of  justice,  and  on  such  terms  as  may 
be  proper,  amend  any  pleading,  process  or  proceeding  by  adding 
or  striking  out  the  name  of  any  party,  or  by  correcting  the  name 
of  a  party  or  a  mistake  in  any  other  respect,  or  by  inserting  other 
oBegaHona  material  to  the  ccw6,  or,  when  the  amendment  does  not 
change,  substantially,  the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved."  Gen.  StcU.  611-12 ; 
8.  a  RaUroad  Cb.  v.  Barrett,  12  S.  C.  174. 

The  defendant  objected  to  the  order  allowing  the  amendment 
on  the  ground  that  "he  would  be  surprised  and  was  not  ready  to 
meet  the  new  complaint  by  proof;"  but  it  does  not  appear  in 
"the  case,"  that  when  the  amendment  was  made,  he  moved  for 
further  time  to  answer,  as  was  done  in  the  case  of  Coleman  v. 
Heller,  13  8.  C.  491.  The  judge  says :  "The  amendment,  how- 
ever, did  not  seem  so  great  as  to  be  a  surprise,  and  plaintiff  was 
allowed  to  proceed."  We  cannot  say  that  this  was  error.  The 
Circuit  judge  in  such  matters  must  have  large  discretion.  The 
amendment  was  germane  to  the  matter.  It  was  really  more 
formal  than  substantial.  It  made  no  new  case  between  new 
parties,  but  only  put  in  particular  form  the  claim  for  compensa- 
tion already  made  in  the  original  complaint.  Under  the  old 
pystem  of  pleading  it  would  have  been  styled  the  addition  of  a 
special  to  the  common  counts  of  the  declaration. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Si3£P80N,  C.  J.,  and  McIver,  A.  J.,  concurred. 
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CASE  No.  1115. 
COUNTY  OF  RICHLAND  v.  MILLER,  CLERK  OF  COMMISSIONERS. 

1.  For  moneys  alleged  to  be  due  to  Richland  county,  an  action  may  properly  be 
brought  in  the  name  of  "  The  Coimty  of  Richland." 

2.  The  clerk  of  the  board  of  county  commissioners  from  1872  to  1876  was 
entitled  to  charge  for  the  number  of  days  he  was  actually  and  neoessarlly 
employed  in  disehaiging  the  duties  of  his  office,  and  was  not  limited  to 
the  days  his  board  was  in  session. 

S.  The  accounts  of  such  officer  for  his  services  as  derk  having  been  duly 
audited  by  the  board  of  county  commissioners  and  ordered  to  be  paid,  their 
action,  in  the  absence  of  mistake  or  fraudulent  collusion,  cannot  be  disre- 
garded by  a  succeeding  board,  nor  suit  maintained  by  the  county  to  recover 
back  moneys  received  on  the  accounts  so  audited. 


Before  Mackey,  J.,  Richland,  November,  1880. 

Action  commenced  in  May,  1878,  by  the  county  of  Richlaod 
against  Daniel  B.  Miller,  as  clerk  of  the  board  of  county  com- 
missioners for  Richland  county. 

The  facts  are  suflBciently  stated  in  the  opinion  of  this  court. 
The  case  seems  to  have  been  referred  to  the  master,  upon  whose 
report  the  case  was  heard  by  the  Circuit  judge,  without  a  jury. 
His  findings  of  fact  and  conclusions  of  law  were  as  follows : 

Findings  of  Fact.  1.  That  the  defendant  was  clerk  of  the 
board  of  county  commissioners  for  Richland  county  from  Jan- 
uary 1st,  1874,  to  January  1st,  1877. 

2.  That  during  that  period  he  rendered  accounts  against  the 
county  which  contained  illegal  charges,  as  allied  in  the  com- 
plaint, amounting  to  the  sum  of  $2,091. 

3.  That  the  said  charges  were  audited,  and  the  sum  of 
$796.62  paid  thereon  to  said  defendant  out  of  the  county  funds, 
at  the  times  alleged  in  the  complaint  and  exhibit. 

4.  That  $57  of  said  sum  so  illegally  charged  and  paid  were 
for  certain  days'  services  which  the  defendant  had  previously 
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been  paid  for,  and  the  remaining  $739.62  were  for  days  on  which 
he  did  not  render  any  service  required  of  him  by  law  as  clerk 
of  the  board,  and  it  is  proved  by  the  minute  books  of  the  board 
that  the  board  did  not  meet  on  those  days. 

5.  That  the  accounts  of  defendant  themselves  do  not  state 
what  were  the  services  charged  for. 

Conclusions  of  Law.  1.  The  words,  "The  County  of 
Richland,"  used  in  the  complaint,  are  a  proper  designation  of 
the  plaintiff. 

2.  The  board  of  county  commissioners  were  not  acting  as  a 
court,  but  merely  as  an  auditing  board  in  passing  upon  the 
accounts  in  question,  and  their  proceedings  were  ex  parte  as 
regards  the  county ;  therefore,  the  county  is  not  concluded  by 
their  decision. 

3.  The  defendant  should  have  stated  in  his  accounts  what 
were  the  services  he  charged  for  on  each  particular  day. 

4.  It  having  been  proved  that  the  board  of  county  commis- 
sioners was  not  in  session  on  the  days  for  which  the  illegal 
charges  sued  on  were  made,  the  burden  of  proof  was  on  the 
defendant  to  prove  that  those  days  were  actually  and  necessarily 
employed  by  him,  as  clerk  of  the  board,  in  the  discharge  of  his 
duties  under  the  statute.  On  the  contrary,  he  does  not  prove 
that  he  rendered  any  particular  service  upon  any  particular  day 
of  any  week  in  the  year ;  and  the  services  he  testified  to  as  having 
been  rendered  by  him,  such  as  superintending  the  building  of 
the  court  house,  examining,  approving  and  reporting  on  claims, 
Ac.,  were  not  such  services  as  devolved  upon  the  clerk  under 
the  statute.  But,  in  fact,  in  so  doing  he  was  assuming  to  him- 
self the  functions  of  the  entire  board.  Still  less  should  he 
receive  pay  for  the  entire  day,  when  he  examined,  as  he  states, 
only  one  account. 

It  is,  therefore,  ordered  and  adjudged,  that  the  plaintiff  have 
judgment  against  the  defendant  for  the  sum  of  $796.62,  with 
interest  thereon  from  the  dates  when  the  several  payments  aggre- 
gating that  sum  were  made  to  said  clerk. 

And  it  is  further  ordered  and  adjudged,  that  the  said  illegal 
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charges  named  in  the  above  findings  of  fact  be  canceled,  and 
that  the  said  accoants  of  the  defendant  be  corrected  accordingly. 
And  the  defendant  is  hereby  enjoined  from  collectings  and  the 
county  treasurer  of  Richland  county  is  enjoined  from  paying  the 
unpaid  pro  rata  portion  of  said  ill^al  charges.  And  the  county 
commissioners  are  enjoined  from  drawing  any  order  or  orders 
therefor. 

It  is  further  ordered^  that  all  moneys  now  in  the  hands  of  the 
county  commissioners  or  the  county  treasure  for  Richland 
county,  to  the  credit  of  said  D.  B.  Miller,  or  which  may  here- 
after be  in  their  hands  or  in  the  hands  of  either  of  them  to  his 
credit,  be  applied  to  the  payment  of  this  judgment,  and  that 
said  county  commissioners  and  said  county  treasurer  are  enjoined 
from  paying  any  of  the  accounts  of  said  D.  B.  Miller  against 
said  county,  which  he  holds  either  as  the  original  payee,  or  as 
assignee,  or  otherwise,  until  this  judgment  is  satisfied. 

The  defendant  appealed  upon  the  following  exceptions : 

First.  The  defendant,  Daniel  B.  Miller,  excepts  to  the  find- 
ings of  fact  numbered  2,  4^  5. 

Second,  The  defendant  excepts  to  the  conclusions  of  law 
numbered  1,  2,  3  and  4. 

Third.  The  defendant  further  excepts  to  the  said  judgment, 
and  submits  the  following  grounds  therefor : 

1.  Because  the  court  erred  in  ordering  and  adjudging,  "That 
the  plaintiff  have  judgment  against  the  defendant  for  the  sum 
of  $796.62,  with  interest  thereon  from  the  dates  when  the  sev- 
eral payments  aggregating  that  sum  were  made  to  said  clerk." 

2.  Because  the  court  erred  in  ordering  and  adjudging,  "  That 
the  said  ill^al  charges  named  in  the  above  findings  of  fact  be 
canceled,  and  that  the  said  accounts  of  the  defendant  be  cor- 
rected accordingly.  And  the  defendant  is  hereby  enjoined  from 
collecting,  and  the  county  treasurer  of  Richland  county  is 
enjoined  from  paying  the  unpaid  pro  rata  portion  of  said 
illegal  charges.  And  the  county  commissioners  are  enjoined 
from  drawing  any  order  or  orders  therefor.'' 

3.  Because  the  court  erred  in  ordering  and  adjudging  further, 
"  That  all  moneys  now  in  the  hands  of  the  county  commissioners 
or  the  county  treasurer  for  Richland  county,  to  the  credit  of 
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flakl  D.  B.  Miller,  or  which  may  hereafter  be  in  their  hands  or 
in  the  hands  of  either  of  them  to  his  credit,  be  applied  to  the 
payment  of  this  judgment,  and  that  the  said  coanty  commis- 
sioners and  the  said  county  treasurer  are  enjoined  from  paying 
any  of  the  accounts  of  the  said  D.  B.  Miller,  which  he  holds 
either  as  the  original  payee,  or  as  assignee,  or  otherwise,  until 
this  judgment  is  satisfied." 

Messrs.  Melton  &  Clark  and  YowmanSy  attorney-general,  for 
appellant. 

Messrs.  Bacon  &  Moore,  contra. 

November  19th,  1881.  .The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  Daniel  B.  Miller,  the  defendant,  was  clerk 
of  the  board  of  county  commissioners  for  Richland  county  from 
January  1st,  1872,  until  1876.  During  that  period,  from  time 
to  time,  he  rendered  his  account  for  services  as  clerk  of  the 
board,  which  were  audited,  approved  and  ordered  to  be  paid 
by  the  board.  Some  of  the  accounts  have  been  paid  in  full, 
others  in  part,  and  the  remainder  are  still  outstanding  as  unpaid 
county  claims. 

In  the  year  1877,  a  commission  was  appointed  by  the  Governor 
to  investigate  the  indebtedness  of  the  county  of  Richland  under 
the  ''Act  to  investigate  and  ascertain  the  actual  bona  fide  in- 
debtedness of  the  various  counties  in  the  State,  and  to  r^ulate 
the  manner  of  paying  the  same."  16  Stat.  312.  The  duty  of 
the  commission  was  to  report,  in  writing,  a  statement  of  said 
bona  fide  indebtedness  to  the  board  of  county  commissioners  and 
to  the  general  assembly  at  its  next  session  thereafter.  This 
commission,  after  laborious  and  careful  inquiry,  rejected  the 
claims  of  the  defendant  as  clerk  of  the  board  of  county  commis- 
sioners, in  so  far  as  the  same  contained  charges  for  services 
rendered  upon  days  on  which  the  board  did  not  meet  for  the 
transoAsHon  of  hasmess.  They  ascertained  that  for  the  whole 
period  the  defendant  was  clerk,  he  charged  for  six  hundred  and 
seventy-eight  days  on  which  the  board  did  not  meet,  amounting, 
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at  $3  per  day,  to  the  sum  of  $2,034,  of  which  the  defendant 
had  received,  at  various  times,  in  part,  $739.62.  Besides  it  was 
admitted  that  there  was  a  mistake  of  nineteen  days,  which 
amounted  to  $57,  wrongfully  charged. 

This  report  was  placed  in  the  hands  of  the  grand  jury  of  the 
county,  which  recommended  *'that  the  solicitor  be  ordered  to 
take  such  legal  steps  as  may  be  necessary  for  the  protection  and 
good  of  the  county  as  suggested  by  the  said  report  of  the  said 


commission." 


Accordingly,  this  action  was  brought  in  the  name  of  "The 
County  of  Richland,"  under  the  recommendation  of  the  grand 
jury,  for  the  purpose  of  recovering  back  from  the  defendant  so 
much  of  said  accounts  alleged  to  be  ill^al  as  had  been  paid  to 
him,  and  also  for  the  purpose  of  enjoining  the  payment  of  the 
remainder.  The  defendant  made  defense  that  the  county  could 
not  sue  by  the  designation  "The  County  of  Richland,"  denied 
that  the  claims  were  ill^al,  and  insisted  that,  the  county  com- 
missioners having  audited  and  allowed  the  claims,  the  county 
was  concluded  by  that  action  until  reversed  or  set  aside. 

The  cause  came  on  to  be  heard  before  Judge  Mackey  without 
a  jury,  who  held:  1.  That  "The  County  of  Richland"  was 
the  proper  designation  of  plaintiff.  2.  That  the  county  was  not 
concluded  by  the  action  of  the  board  of  county  commissioners 
upon  the  claims  of  the  defendant.  3.  That  certain  of  the 
charges  contained  in  defendant's  accounts  were  ill^al,  as  they 
were  for  services  rendered  tipon  days  on  which  the  board  did  not 
meet.  The  judge  gave  judgment  for  said  allied  ill^al  charges^ 
which  had  been  paid  by  the  county,  viz.,  $79f).62,  and  for  the 
cancellation  of  the  remainder,  and  enjoined  Miller  from  collect- 
ing, and  the  county  commissioners  and  county  treasurer  from 
paying  any  accounts  held  by  the  defendant  against  the  county. 
From  this  judgment  the  defendant  appeals  to  this  court 

This  case  was  heard  in  connection  with  that  of  "  The  Oouniy 
of  Richland  v.  Daniel  B.  MUler,  as  Clerk  of  the  Court  of  Oomr- 
mon  Pleaa/'"^  which  is  to  be  re-argued,  but,  as  this  case  does  not 
involve  the  difficulties  which  made  a  re-argument  of  the  other 
necessary,  we  will  now  deliver  the  judgment  in  the  case. 

*  See  next  case,  post. 
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We  will  consider  the  exceptions  of  defendant : 

FinL  As  to  the  capacity  of  plaintiff  to  sue.  Section  28  of 
Chapter  XVIII.,  Gen.  Stat.,  under  the  head  of  "  Counties  and 
their  Corporate  Powers,"  declares  that  ^^  Richland  eov/niy  is 
bounded  as  follows,"  &c.,  and  in  Section  34  declares  that  "  Each 
ooanty  shall  be  a  body  politic  and  corporate  for  the  following 
purposes :  To  sue  and  be  sued,"  &c.,  but  neither  this  act  nor 
the  constitution  anywhere  declares  in  express  terms  what  shall 
be  the  title  of  Richland  county  as  a  corporation.  The  meaning 
of  the  phrase,  "  The  County  of  Richland,"  seems  to  us  to  be 
precisely  equivalent  to  that  of  "  Richland  County."  It  appears 
that  the  two  forms  of  expression  are  used  indifferently  in  the 
constitution  and  laws,  and  we  cannot  say  that  the  expression, 
"The  County  of  Richland,"  is  not  a  proper  designation  of  the 
plaintiff.  The  question  is  really  one  only  of  words.  A  cor- 
porate body  is  merely  ideal  and  does  not  move  until  put  in 
motion.  In  some  of  the  States  where  counties  have  such  bodies 
as  our  board,  the  practice  is  to  sue  in  the  name  of  such  board. 
In  New  York,  the  county  is  required  by  law  to  sue  in  the  name 
of  its  board  of  supervisors.  ■  There  is  no  such  provision  in  this 
State,  but  this  is  substantially  an  action  by  the  present  board  of 
county  commissioners  of  Richland  county;  for,  if  a  recovery 
should  be  had,  the  money  could  only  be  received  by  the  treas- 
urer, the  financial  agent  of  the  county,  under  the  direction  and 
control  of  the  county  commissioners. 

Second.  The  defendant  further  insists  that  the  complaint  to 
recover  back  money  paid  does  not  state  facts  suiBcient  to  consti- 
tute a  cause  of  action.  He  denies  that  any  of  the  items  were 
illegal,  but,  if  so,  as  they  were  r^ularly  audited  and  ordered  to 
be  paid  by  the  board  of  county  commissioners  for  Richland 
county  for  the  time  being,  he  insists  that  the  plaintiff  is  estopped 
from  recovering  back  money  which  has  been  paid  upon  claims 
so  audited,  and  that  it  was  error  in  the  Circuit  judge  to  rule  that 
"The. board  of  county  commissioners  were  not  acting  as  a  court 
in  passing  upon  the  accounts  in  question,  but  merely  as  an  audit- 
ing boardy  and  their  proceedings  were  ex  parte  as  regards  the 
county,  and,  therefore,  the  plaintiff  is  not  concluded  by  their 
decision."     We  believe  the  point  is  new  in  this  State,  and  cer- 
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tainlj  it  is  one  of  importaDoe.  We  will  not  now  enter  into  the 
inquiry  whether  the  particular  items  of  the  accounts  indicated 
in  the  complaint  were,  as  alleged,  illegal,  or  overcharges,  but  con- 
fine ourselves  to  the  question  whether  the  board  of  county  com- 
missioners, who  were  in  oflSce  at  the  time,  and  audited  and  paid 
the  claims,  had  the  power  to  consider  and  decide  that  question, 
so  as  to  preclude  the  county  of  Richland  from  now  disr^arding 
that  audit  and  recovering  back  the  money  paid  thereon. 

The  question  is  purely  legal,  and  cannot,  in  any  way,  be 
affected  by  the  report  of  the  commissioners  appointed  by  Grov- 
ernor  Hampton  to  investigate  the  indebtedness,  or  the  present- 
ment of  the  grand  jury  of  the  county.  This  is  not  a  suit  to  set 
aside  the  action  of  the  board  of  county  commissioners  for  fraud 
in  officials,  or  for  other  cause,  nor  is  it  an  effi>rt  by  the  present 
board  of  county  commissioners  to  revise  the  audit  of  their  prede- 
cessors, but,  ignoring  that  action  as  if  it  had  never  taken  place, 
it  is  an  action  at  law  in  the  nature  of  an  action  of  assumpsit  for 
money  had  and  received  by  the  defendant,  which  he  ought  not 
to  retain,  but  which  ex  eqao  el  bono  belongs  to  the  plaintiff. 

This  case  rests  upon  peculiar  grounds,  and  it  will  not  be  nec^- 
sary  here  to  consider  the  character  of  the  organization  and  the 
jurisdiction  of  the  board  of  county  commissioners  in  auditing 
accounts  generally. 

In  reference  to  the  compensation  of  the  clerk  of  the  board, 
the  law  provided  as  follows :  "  Each  board  of  county  commis- 
sioners shall  appoint  some  proper  person  to  be  their  clerk  when- 
ever necessary,  and  may  remove  him  at  pleasure,  whose  gen- 
eral duties  it  shall  be,  &c.  *  *  *  Said  clerk  shall  take  the 
oath  prescribed  by  the  constitution.  He  shall  receive  a  reason- 
able compensation  for  his  services,  to  be  fixed  by  the  board,  not 
to  exceed  three  dollars  per  day  for  the  time  actually  and  neces- 
sarily employed,"  &c. 

This  was  the  law  during  the  whole  time  in  which  these  ser- 
vices were  rendered.  By  the  act  of  1877,  "to  reduce  the  pay 
of  county  commissioners  and  their  clerks,"  (16  SlaJt,  235,)  the 
pay  of  county  commissioners  was  reduced  from  three  to  two 
dollars  per  day  for  each  day  actually  consumed  in  the  service  of 
their  respective  counties,  and  the  pay  of  clerks  was  reduced  to 
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two  dollars  per  day  "for  each  day  employed  and  allowed  by 
their  respective  boards^  but  not  in  excess  thereof;  providedy  that 
not  more  than  one  hundred  days  shall  be  allowed  to  any  clerk 
for  any  one  year/'  &c.  In  1880  (17  Stat.  509)  the  law  was 
again  amended  so  as  to  allow  the  county  commissioners  for  Rich- 
land county  pay  for  one  hundred  daySy  and  their  clerk  "  not  in 
excess  of  two  hundred  days  in  any  one  year."  But,  at  the  time 
the  accounts  of  the  defendant  were  rendered  and  allowed,  there 
was  no  limit  to  the  number  of  days  in  any  one  year  in  which  the 
clerk  might  be  employed  and  be  paid  for.  We  are  unable  to 
see  anything  which  made  it  unlawful  for  the  clerk  to  charge  for 
more  days  than  the  board  was  in  session^  provided  he  was  actually 
and  necessarily  employed.  The  law  fixed  no  limit,  and  it  is  not 
perceived  that  the  nature  of  the  clerk's  duties  were  confined  to 
days  when  the  board  was  in  session.  The  last  act  upon  the  sub- 
ject (1880)  provides  pay  for  the  county  commissioners  for  one 
hundred,  and  for  their  clerk  two  hundred  days  in  the  year,  which 
would  seem  to  indicate  that,  in  the  view  of  the  legislature,  the 
duties  of  the  clerk  could  not  be  performed  in  the  same  time  in 
which  the  commissioners  could  discharge  theirs.  It  may  be  that 
the  defendant  was  required  to  perform  services  for  an  ignorant 
and  inexperienced  board  which  were  beyond  the  range  of  his 
appropriate  duties  as  clerk.  It  may  be  possible,  although  the 
proof  seems  to  be  to  the  contrary,  that  the  county  commissioners 
for  the  time  being,  allowed  their  clerk,  who  did  most  of  their 
business  for  them,  pay  for  more  days  than  he  was  "  actually  and 
necessarily  employed,"  but  the  law  made  them  the  exclusive 
judges  of  the  matter.  The  clerk  was  entitled  to  reasonable 
compensation,  "  to  be  fixed  by  the  board,"  and  the  action  of  the 
board  in  auditing  and  ordering  paid  the  accounts  of  defendant 
cannot  now  be  dlsr^arded  by  the  present  authorities  of  the 
county,  and  the  money  paid  recovered  back,  except  in  case  of 
mistake  or  fraudulent  collusion.  "  So,  when  it  is  necessary  for 
county  supervisors,  in  passing  upon  an  account  presented  against 
the  county  for  services  rendered,  to  determine  the  number  of  days 
of  a/siual  sermce,  their  decision  as  to  this  matter  will  be  regarded 
as  a  judical  decision,  and  not  subject  to  revision  by  proceedings 
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in  mandamus J^  High  Extr.  Rem.  §  345;  People  v.  Superviaon 
of  Livingston  Cowniy^  26  Barb.  118. 

The  clerk  of  the  board  of  county  commissioners  is  not  one  of 
the  officers  upon  whom  the  law  imposes  a  penalty  for  charging 
excessive  fees,  and  the  complaint  in  this  case  contains  no  cause  of 
action  for  a  penalty. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  for  a  new 
trial,  unless  the  plaintiff  shall,  within  ten  days  after  written 
notice  of  this  judgment,  remit  upon  the  record  of  the  Circuit 
Court  all  of  the  amount  recovered  in  excess  of  the  sum  of  $57, 
admitted  by  the  defendant  in  his  answer  to  have  been  overpaid 
him  by  mistake. 

Simpson,  C.  J.,  and  McIvbr,  A.  J.,  concurred. 


CASE  No.  1266. 
(X)UNTY  OF  RICHLAND  v.  MILLER,  CLERK  OF  COURT. 

1.  ''The  County  of  Richland"  and  ''Richland  County"  are  equiTaleni 
phrases,  and  in  an  action  by  that  county,  either  designation  may  be  used. 

2.  The  board  of  county  commissioners  b  not  a  court  in  such  sense  that  its 
record  may  be  pleaded  in  bar  as  evidence  of  a  former  recovery,  or  as  ru 
judicoUa  in  respect  to  a  claim  against  the  county  allowed  by  the  board. 

3.  While  not  a  court,  it  is  the  agent  of  the  county  in  regard  to  all  matters 
within  the  scope  of  its  agency.  As  to  all  such  matters  requiring  discretion 
and  determination,  their  acts  are  ^ucwt-judicial  and  binding  upon  the  county 
until  set  aside  for  fraud  or  collusion  in  a  direct  proceeding  brought  for  that 
purpose ;  but  those  involving  the  exercise  of  no  judgment,  are  ministerial, 
and,  if  erroneous,  are  void. 

4.  Where  the  board  acts  upon  claims  fixed  in  character  and  amount  by  law, 
as  salaries,  tax  costs,  Ac,  their  action  involves  no  discretion,  but  is  purely 
ministerial. 

6.  The  county  may  recover,  from  a  clerk  of  court,  moneys  illegally  or  exces- 
sively charged  by  him  for  fees  in  State  cases,  even  where  his  accounts  have 
been  audited  by  the  board  of  county  commissioners,  approved  by  the  Cir- 
cuit judge,  and  warrants  issued  for  their  payment,  and  payment  received 
fr^m  the  county  treasurer. 
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6.  An  action  to  reoover  the  penalty  for  fees  illegally  charged,  may  be  in- 
stituted by  any  party  injured  by  the  charge,  and  is  not  confined  to  parties 
to  the  cause  in  which  the  fees  were  taxed.  Therefore,  for  illegal  and  ex- 
cessive fees  chaiged  against  a  county,  or  collected  from  it,  by  a  clerk  of 
court,  the  county  may  bring  action  for  the  penalty  prescribed  by  law,  and 
their  right  to  recover  cannot  be  affected  either  by  the  action  of  the  board 
of  county  commissioners  in  approving  the  account,  or  by  the  payment  of 
the  money  by  the  county  treasurer. 

7.  In  action  to  recover,  on  a  first  cause  of  action,  a  sum  of  money,  for  fees 
illegally  collected,  made  up  of  several  items,  and  on  a  second  cause  of 
action  for  a  penalty  for  such  illegal  charges,  the  answer  interposed  a  plea 
"  that  in  respect  to  many  of  the  items  constituting  the  said  all^^  cause  of 
action,  they  are  barred  by  the  Statute  of  Limitations  in  such  case  made  and 
provided.''  Held,  that  this  plea  was  not  separately  stated  so  as  to  make  it 
intelligibly  distinguished  as  a  defense  to  the  second  cause  of  action,  and 
was,  therefore,  insufiidently  pleaded. 

MgIyer^  a.  J.,  dissentiiig. 


Before  Mackey,  J.,  Richland,  October,  1879. 

The  opinion  fully  states  the  case. 

Messrs.  John  E.  BaooUy  A.  C.  Moore  and  John  R.  Abney,  for 
plaintiff. 

Messrs.  Mellon  &  Qarky  and  Youmans,  attorney-general, 
contra. 

August  19th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  This  cause  was  heard  at  April  Term, 
1881,  and  as  it  involved  questions  of  imfportance  and  difficulty, 
the  court  ex  mero  motu  ordered  it  re-argued  at  November  Term, 
1881.  The  court  has  now  reached  a  conclusion,  which  I  am 
directed  to  pronounce. 

Daniel  B.  Miller  was  clerk  of  the  court  of  Richland  county 
from  January  Ist,  1870,  to  January  1st,  1877.  During  that 
period,  from  time  to  time,  he  rendered  his  accounts  against  the 
county  for  costs  allied  to  be  due  him  in  certain  cases  prosecuted 
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in  the  sessions,  in  which  the  defendants  had  been  discharged 
from  inability  to  pay  costs,  &c.  These  accounts,  as  to  form, 
were  regular,  approved  by  the  presiding  judge  of  the  Circuit, 
and  audited  for  payment  by  the  board  of  county  commissioners 
then  in  office.  Some  of  these  accounts  were  paid  in  full,  and 
others  in  part,  leaving  balances  which  are  still  held  as  outstand- 
ing claims  against  the  county  of  Richland. 

In  the  year  1877,  a  commission  was  appointed  by  the 
governor  to  investigate  the  indebtedness  of  the  county  under 
the  "Act  to  investigate  and  ascertain  the  actual  bona  fde 
indebtedness  of  the  various  counties  in  the  State,  and  to  r^u- 
late  the  manner  of  paying  the  same.''  16  Stat.  312.  This 
commission  reported  that  in  the  accounts  of  the  defendant,  as 
clerk  of  the  court,  before  referred  to  as  allowed,  he  had  made 
overcharges  to  the  amount  of  $2,127.55,  and  recommended  that 
the  penalty  of  ten  times  the  amount  overcharged  provided  by 
law  be  enforced.  The  legislature  adopted  no  plan  for  settling  the 
indebtedness  of  the  county  of  Richland  as  they  did  in  regard  to 
the  indebtedness  of  the  county  of  Charleston  in  the  "Act  to 
provide  for  the  funding  the  debt  of  Charleston  county''  (16 
Stat.  695 ;  see  Holmes  &  Colder  v.  Charleston,  14  8.  C  146) ; 
but  the  grand  jury  of  the  county  of  Richland  recommended  that 
the  solicitor  be  ordered  to  take  such  legal  steps  as  might  be 
necessary  for  the  protection  of  the  county  as  suggested  by  the 
said  report. 

This  action  was  brought,  setting  forth  two  causes  of  action — 
the  first,  to  recover  back  $1,309.82,  allied  to  have  been  paid  on 
the  illegal  charges,  and  to  cancel  those  claims  so  far  as  they  had 
not  been  paid ;  and  the  second,  to  recover  $21,275.50,  being  the 
penalty  of  ten  times  the  amount  of  the  alleged  overcharges.  The 
defendant  put  in  several  defenses:  That  the  plaintiff,  as  styled 
"The  County  of  Richland,"  had  not  capacity  to  sue;  denied  that 
he  had  made  any  charges  not  authorized  by  law,  and  averred 
"that  in  respect  to  many  of  the  items  constituting  the  sidd 
allied  cavse  of  action,  they  are  barred  by  the  Statute  of  Limit- 
ations in  such  case  made  and  provided."  The  case  was  heard  by 
Judge  Mackey,  without  a  jury,  who  held  that  the  county  could 
sue  in  the  style  of  "The  County  of  Richland,"  overruled  the 
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demurrers  in  the  answer,  and  gave  judgment  for  the  defendant 
on  the  second  cause  of  action,  but  for  the  plaintiff  on  the  first, 
for  the  money  paid  on  the  audited  accounts  held  by  him  to  be 
ill^l,  $1,309.82,  and  the  judgment  went  on  to  order  the 
audited  accounts,  held  to  be  illegal,  and  not  yet  paid,  to  be 
canceled;  and  to  enjoin  the  county  commissioners  and  the 
county  treasurer  from  paying  the  same,  or  any  accounts  held  by 
the  defendant  in  his  own  right,  or  as  assignee,  until  the  judg- 
ment was  paid.     Both  parties  appealed — 

The  defendant  upon  the  foUowing  exoeptUms ; 

Third.  "The  defendant  further  excepts  to  said  judgment,  and 
submits  the  following  grounds  therefor: 

1.  "Because  the  court  erred  in  deciding  that  'from  these  find- 
ings of  fact,  and  conclusions  of  law,  it  appears  that  the  charges 
as  set  forth  in  the  complaint  and  exhibits  are  illegal.' 

2.  "Because  the  court  erred  in  ordering  and  adjudging  'that 
the  plaintiff  have  judgment  against  the  defendant  for  the  sum 
of  thirteen  hundred  and  nine  dollars  and  eighty-two  centSf  with 
interest  thereon  from  the  dates  when  the  several  payments 
aggregating  the  sum  were  made  to  t\\e  said  clerk.' 

3.  "  Because  the  court  erred  in  ordering  and  adjudging  '  that 
the  said  illegal  charges  named  in  the  above  finding  of  facts  be 
canceled,  and  that  the  said  account  of  the  defendant  be  canceled 
accordingly ;  and  the  defendant  is  hereby  enjoined  from  collect- 
ing, and  the  county  treasurer  of  Richland  county  is  enjoined 
from  paying  the  unpaid  pro  rata  portion  of  the  said  illegal 
chaises,  and  the  county  commissioners  are  enjoined  from  draw- 
ing any  order  or  orders  therefor.' 

4.  "Because  the  court  erred  in  ordering  and  adjudging  further 
'that  all  moneys  now  in  the  hands  of  the  county  commissioners 
or  the  county  treasurer  for  Bichland  county,  to  the  credit  of  said 
Daniel  B.  Miller,  or  which  may  hereafter  be  in  the  hands  of 
either  of  them,  to  his  credit,  be  applied  to  this  judgment ;  and 
that  the  said  county  commissioners  and  said  county  treasurer 
are  enjoined  from  paying  any  of  the  accounts  of  the  said  Daniel 
B.  Miller  against  said  county,  which  he  holds,  either  as  original 
payee,  or  as  assignee  or  otherwise,  until  this  judgment  is  satis- 
fied.'" 
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First  as  to  the  capacity  of  the  plaint'^  to  me.  This  court  has 
held  in  a  case  lately  decided,  ante  page  236,  in  which  the  defend- 
ant, Miller,  was  a  party,  that  the  plaintiff  could  sue  by  the 
designation  of  "The  County  of  Richland,*'  which  is  equivalent 
to  the  phrase  "Richland  County." 

The  defendant  further  insists  that  the  first  count  does  not 
state  facts  sufiScient  to  constitute  a  cause  of  action.  He  denies 
that  any  of  the  items  were  ill^al,  but  if  so,  as  they  were  r^ularly 
audited  by  the  bo^d  of  county  commissioners,  the  county  cannot 
necover  back  money  paid  upon  claims  so  audited,  and  that  it  was 
error  in  the  Circuit  judge  to  rule  that  the  "board  of  county 
commissioners  were  not  acting  as  a  court  in  passing  upon  the 
accounts  in  question,  but  merely  as  an  auditing  board,  and  their 
proceedings  were  ex  parte  as  regards  the  county." 

We  will  not  now  enter  into  the  inquiry  whether  the  particular 
items  of  the  accounts  were,  as  alleged,  ill^al,  or  overcharges,  but 
confine  ourselves  to  the  question  whether  the  board  of  county 
commissioners  who  were  in  office  at  the  time  and  audited  the 
claims,*  had  the  power  to  consider  and  decide  the  different  items 
so  as  to  preclude  the  county  of  Richland  from  disr^arding  that 
audit.  This  is  not  an  action  to  set  aside  the  audit  of  the  board 
for  fraud  or  collusion  with  the  defendant,  nor  to  revise  it ;  but 
ignoring  that,  it  is  in  the  nature  of  an  action  of  assumpsit  to 
recover  money  which  ex  eqao  et  bono  belongs  to  the  county;  and, 
therefore,  the  solution  of  the  question  depends,  to  a  large  extent, 
upon  the  jurisdiction  of  the  board  of  county  commissioners. 

The  constitution  in  Section  19,  Article  IV.,  provides  that 
"the  qualified  electors  of  each  county  shall  elect  three  persons 
for  the  term  of  two  years,  who  shall  constitute  a  board  of  county 
commissioners,  which  shall  have  jurisdiction  over  roads,  high- 
ways, ferries,  bridges,  and  in  all  matters  relating  to  taxes,  dis- 
bursements of  money  for  county  purposes,  and  in  every  other 
case  that  may  be  necessary  to  the  internal  improvement  and 
local  concerns  of  the  respective  counties ;  provided,  that  in  all 
cases  there  shall  be  the  right  of  appeal  to  the  State  courts." 

The  legislature  has  passed  acts  defining  the  powers  and  duties 
of  county  commissioners,  which  acts  provide  that  county  com- 
missioners elected  under  the  constitution  shall  have  jurisdiction 
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in  all  matters  relating  to  taxes  and  disbursements  of  money  for 
county  purposes.  "To  examine,  settle  and  allow  all  accounts 
chargeable  against  such  county^  and  draw  orders  on  the  county 
treasurer  for  the  same,  but  no  allowance  beyond  legal  claims 
i^hall  ever  be  allowed,''  &c.     15  Stat,  985. 

The  board  of  county  commissioners  is  an  important  body.  As 
was  said  in  the  case  of  Ostendorff  v.  Charleston,  14  8.  C.  308, 
"  It  is  the  local  administrative  body  of  the  county.  The  powers 
and  duties  of  all  the  county  boards  (previously  existing)  were 
united  in  the  board  of  county  commissioners,  and  others,  no  less 
important,  were  added,  including  the  payment  of  contingent 
accounts  formerly  paid  by  the  StaieJ'  The  Circuit  judge  held 
that  the  board,  in  passing  upon  the  accounts,  was  not  acting  "  as 
a  court,"  but  merely  as  an  auditing  board,  and,  therefore,  its 
action  might  be  disregarded,  and  money  paid  under  its  order 
recovered  back. 

It  is  not  easy  to  give  an  exact  definition  of  a  court,  or  to  state 
what  is  indispensably  necessary  to  constitute  one.  There  are 
various  kinds  of  courts,  classified  from  the  nature  and  extent 
of  their  jurisdiction,  as  courts  martial,  superior  and  inferior 
courts,  and  courts  of  general  jurisdiction  and  local  courts.  The 
term  seems  to  be  general,  without  any  well  defined  signification. 
In  the  case  of  Ex  parte  Childs,  12  S.  C.  118,  it  was  held  that 
"  The  Court  of  Claims,"  established  by  the  act  of  March  22d, 
1878,  (16  Stai.  555,)  was  not  a  court  in  the  sense  of  the  term  as 
used  in  the  constitution,  so  that  the  Supreme  Court  could  issue 
to  it  a  writ  of  certiorari.  It  is  there  said  that  the  question  must 
be  tested,  not  by  the  nature  of  the  instrumentalities  employed, 
"  but  rather  from  the  objects  which  the  legislature  had  in  view 
in  creating  it,  and  the  scope  and  extent  of  its  powers." 

Some  of  the  powers  incident  to  a  court  have  undoubtedly 
been  conferred  on  the  county  commissioners,  but  they  are  styled 
a  board  and  not  a  court;  its  members  are  called  commissioners, 
not  judges;  it  was  not  created  by  the  legislature  under  the 
judicial  section  (Article  IV.,  §  1,)  of  the  constitution,  giving  the 
power  "  to  establish  such  municipal  and  other  inferior  courts  as 
may  be  deemed  necessary,"  but  by  the  constitution  itself.  It 
does  not   proceed  according   to  the  forms  generally  deemed 
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essential  to  a  court  with  parties  before  it  as  plaintiff  and 
defendant,  but  in  a  summary  way,  without  formal  pleadings, 
evidence  or  record.  It  has  no  process  to  enforce  its  judgment, 
except  the  very  efficient  one  of  giving  orders  on  the  county 
treasurer  for  their  payment.  The  right  of  appeal  generally  indi- 
cates judgment  pronounced  between  paHieSy  but  the  right  of 
appeal  here  given  could  not  have  been  intended  for  the  benefit 
of  the  county,  as  one  of  the  parties  before  a  court,  but  for 
the  persons  presenting  county  claims.  The  commissioners  for 
the  time,  being  the  only  medium  through  which  the  county  acts, 
it  could  not  have  been  foreseen  that  an  occasion  would  arise 
when  the  county  or  the  people  of  the  county,  as  distinguished 
from  the  commissioners,  would  be  under  the  necessity  of  appeal- 
ing as  a  suitor.     Chicot  County  v.  TUghmaUj  26  Ark,  462. 

In  that  case  the  party  presented  against  the  county  a  note. 
The  commissioners  ordered  it  paid  by  the  county.  The  county 
attorney  and  other  citizens  made  an  effort  to  appeal  in  behalf  of 
the  county,  and  the  court  dismissed  the  appeal,  saying :  "As  we 
have  seen,  the  county  court  was  vested  by  law  with  the  power 
*  to  audit,  settle  and  direct  the  payment  of  all  demands  against 
the  county.'  From  the  judgment  of  the  county  court,  in  audit- 
ing, settling  and  directing  the  payment  of  demands  against  the 
county,  an  appeal  is  given,  but  this  appeal  only  extends  to  such 
persona  as  may  have  an  interest  in  the  claim,  and  who  feel 
aggrieved  by  the  allowance  or  rejection  of  their  demand ;  it  has 
no  reference  to  the  citizens  of  a  county,  who  are  not  inter- 
ested in  the  allowance  of  the  claim.  The  idea  of  a  county 
appealing  from  the  allowance  of  a  claim  made  by  its  own  county 
court  is  simply  ridiculous.  The  county  courts  represent  the 
county,"  &c. 

We  do  not  think  that  the  board  of  county  commissioners  is  a 
court  in  such  sense  that  its  record  may  be  pleaded  in  bar  as 
evidence  of  a  former  recovery,  or  res  adjudicata  in  respect  to  a 
claim  against  the  county  allowed  by  the  commissioners. 

It  does  not,  however,  follow  that  the  action  of  the  board  in 
auditing  accounts  is,  in  all  respects,  a  mere  nullity  and  may  be 
entirely  disr^arded  by  the  successors.  The  board  is  not  a  courts 
but  it  is  the  (zgent  of  the  county  in  regard  to  all  matters  embraced 
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within  the  scope  of  its  agency.  "While  there  may  be  successive 
boards  composed  of  different  individuals,  the  county  remains 
the  same,  and  the  action  of  each  board,  upon  matters  fairly 
within  its  jurisdiction  and  submitted  for  the  exercise  of  its  jiLdg- 
meat,  is  so  far  binding  upon  the  county  that  it  cannot,  in  a  col- 
lateral manner,  without  the  charge  of  fraud,  ignore  or  disregard 
that  action. 

The  commissioners  are  elected  to  decide  between  the  county 
and  those  having  claims  against  it,  and  it  is  not  reasonable  to 
regard  their  action  as  entirely  without  force,  but,  at  the  same 
time,  there  is  some  difiSculty  in  determining  the  precise  extent 
of  that  force.  Several  of  the  States  have  county  boards  similar 
to  ours,  called  indifferently,  "  county  courts,"  "  boards  of  super- 
visors'*  and  "county  commissioners;"  notably.  New  York, 
Illinois,  Missouri  and  Arkansas ;  and  in  these  States  the  extent 
of  the  powers  and  the  precise  effect  of  the  action  of  such  boai;^ 
have  been  much  discussed.  Different  views  have  been  taken, 
and  the  cases  are  far  from  being  in  accord.  The  better  opinion 
seems  to  be  that,  as  to  matters  which  require  discretion,  judg- 
ment, their  acts  within  their  jurisdiction  are  ^ticm-judicial,  and 
binding  upon  the  county  something  like  the  award  of  a  board  of 
arbitrators,  unless  they  are  assailed  for  fraud  or  collusion  in  a 
direct  proceeding  for  that  purpose  ]  but  their  acts,  which  involve 
the  exercise  of  no  discretion  or  judgment,  but  are  purely  min- 
isterial, if  erroneous  or  against  law,  are  void. 

The  case  recently  decided  by  this  court  against  the  defendant. 
Miller,  as  clerk  of  the  board  of  county  commissioners,  is  an 
example  of  the  former  class.  In  that  case  the  law  then  of 
force  did  not  fix  the  value  of  the  clerk's  services,  but  declared 
that  he  was  entitled  to  reasonable  compensation,  to  be  fixed  by 
the  board,  and  in  doing  so  it  was  necessary  for  them  to  determine 
the  number  of  days  he  was  actually  and  necessarily  employed. 
High  Exbr,  Rem.  §  345;  People  v.  Supervisors  of  Livingston 
County y  26  Barb.  118;  Big.  Estop.  173. 

But  in  respect  to  the  effect  of  the  action  of  the  board,  there 
is  a  difference  between  acts  guo^i-judicial  and  those  which  are 
purely  ministerial.  In  regard  to  the  latter,  nothing  is  submitted 
for  the  exercise  of  their  judgment,  and  they  are  not  the  agents 
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of  the  county  to  hear  and  determine,  but  simply  its  ministerial 
officers.  As  to  all  claims  against  the  county  which  are  liquidated 
by  law,  determined  in  character  and  fixed  in  amount,  such  as 
salaries,  tax  costs,  Ac,  the  commissioners  are  entrusted  with  no 
duty  but  to  put  them  in  proper  form  and  have  them  paid  as  the 
law  directs — the  amount  fixed  by  law — nothing  more  and  noth- 
ing less.  If  they  refuse  they  may  be  compelled  to  do  so  by 
mandamus.  The  State  ex  rel.  Marshall  v.  Starling,  13  8.  C. 
266.  In  that  case  it  is  said :  "  The  county  commissioners  have 
no  discretion  to  allow  or  reject  this  claim.  It  is  for  alfeaZary, 
and  need  not  be  audited.  It  is  fixed  by  law  and  ordered  to  be 
paid.  It  is  the  duty  of  the  county  commissioners  to  check  for 
a  salary  fixed  in  amount  and  ordered  to  be  paid  by  the  county, 
as  a  ministerial  act  positively  required  by  law.'' 

Suppose,  in  that  case,  the  commissioners  had  undertaken  to 
^uble  the  salary,  and  had  issued  their  check  for  $1,200  instead 
of  $600,  can  there  be  any  doubt  that  the  action,  as  against  the 
county,  would  have  been  beyond  the  scope  of  their  agency,  and 
void?  "Counties  are  political  corporations,  and,  as  such,  their 
powers  are  strictly  construed.  The  power  to  audit  and  settle 
claims  against  the  county  must  be  confined  to  such  claims  as  the 
county  had  authority  to  contract.''  English  v.  Chicot  Ootmh/, 
26  Ark.  454. 

In  the  State  of  Missouri,  it  seems  that  the  County  Court  per- 
forms the  duties  usually  performed  by  courts  of  Probate,  and 
also  that  of  auditing  county  claims.  In  that  State,  the  distinc- 
tion we  are  considering  was  very  clearly  made  in  the  case  of 
Carroll  County  v.  Roberts,  60  Mo.  404.  The  court  says :  "A 
distinction  was,  however,  made  in  the  cases  of  Marion  County  v. 
Philips,  45  Mo.  79,  and  Owens  v.  Andrew  County,  49  Mo.  372, 
which,  we  think,  a  sound  one.  Settlements  made  with  the 
County  Court  in  regard  to  administrators,  guardians,  Ac.,  may 
properly  be  considered  as  judicial  acts,  since  they  are  judgments 
of  a  court  on  proceedings  inter  partes  in  which  there  is  notice 
required,  and  in  which  the  county  and  the  court  are  riot  intei^ 
ested.  In  settlements  with  collectors,  it  is  a  m>ere  accounting 
between  principal  and  agent,  or  between  a  supervisory  agent  cmd 
the  subordinate.     1  refer  to  the  opinion  of  Judge  Bliss,  in  45 
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Jtfb.  171,  where  the  learned  judge  has  fully  discussed^  the  point 
and  established  this  discrimination  with  the  sanction  of  all  the 
court" 

In  this  State  the  county  commissioners  are  authorized  ''to 
examine,  approve  and  order  paid  all  county  claims,  and  to  draw 
orders  upon  the  county  treasurer  for  the  payment  of  the  same ; 
but  no  allowance  or  payment  beyond  legal  claims  shall  ever  be 
allowed."  The  costs  allowed  the  clerk  of  the  court  are  fixed  by 
law,  and  as  to  these  items  of  tax  costs,  the  duty  of  the  commis- 
sioners was  purely  ministerial.  In  respect  to  them,  neither  their 
allowance  nor  their  amount  is  left  or  committed  to  the  commis- 
sioners, whose  duty  is  to  put  them  in  form,  vouch  them,  and  draw 
checks  for  them  upon  the  treasurer.  Whenever  the  county  com- 
missioners undertake  to  approve  such  accounts  for  sums  larger 
than  those  fixed  by  law,  they  act  beyond  the  scope  of  their 
agency,  and  such  acts  are  not  binding  upon  the  county. 

Our  conclusion  is  as  to  plaintiflP's  first  cause  of  action,  that  it 
does  not  matter  whether  the  commissioners,  in  passing  upon  the 
accounts,  were  acting  as  a  court,  or  merely  as  an  auditing 
boardy  such  action,  until  set  aside,  should  have  been  respected, 
in  so  far  as  it  was  judicial,  or  ^txo^-judicial,  in  its  character,  the 
result  of  hearing  and  determining  matters  submitted  to  their 
judgment,  but  that  it  could  not  stand  in  the  way  of  recovering 
back  the  erroneous  excess,  in  so  far  as  it  related  to  tax  costs 
fixed  by  law,  as  to  which  their  duty  was  purely  ministerial. 

The  plaintiff  also  excepts  upon  the  ground  thai  it  was  error  to 
hold — "That  the  penalty  of  ten  times  the  amount  of  fees  sued 
for  in  the  second  cause  of  action  is  intended  by  the  acts  to  be 
given  to  a  party  to  a  cause  who  has  been  charged  an  excessive 
fee ;  and  the  county,  not  having  been  a  party  to  any  of  the 
causes  in  which  these  illegal  charges  and  overcharges  were  made, 
is  not  entitled  to  recover  the  said  penalt^.'^ 

We  think  this  was  error.  The  acts  which  prescribe  the 
penalty  are  as  follows:  "If  any  officer  herein  named  shall 
charge  any  other  fees,  or  for  any  other  services  than  those 
herein  recited,  such  officer  shall  be  liable  to  forfeit  to  the  party 
injwed  ten  times  the  amount  of  excess  of  fees  so  improperly 
chained,  to  be  recovered  by  suit  in  the  Court  of  Common  Pleas, 
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in  which  no  imparlance  shall  be  allowed/'  &c     Act  1839, 11 
Stat.  14, 

In  1872,  this  was  re-enacted  substantially,  {Oen.  Stat  186,) 
and  also  in  1874  (15  Stat.  608).  The  right  to  sue  for  the 
penalty  is  "to  the  party  injured,"  which  means  the  real  or 
artificial  person  injured  by  the  excessive  fees,  and  not  neces- 
sarily a  party  to  a  cause.  The  services,  for  which  the  clerk  is 
allowed  to  charge  fees  are  often  required  to  be  done  when  no 
regular  cause  has  been  instituted,  such  as  taking  renunciation 
of  dower,  recording  deeds,  &c.,  &c.  The  county,  as  we  have 
seen,  practically,  has  no  appeal  from  the  action  of  its  own 
officers,  the  county  commissioners,  which  may  result  in  depriv- 
ing it  of  redress  as  to  the  allowance  of  excessive  claims  by  those 
who  are  merely  citizens,  but  as  to  certain  officerSy  the  law  has 
prescribed  a  penalty  for  making  excessive  charges,  and  as  to 
these,  it  is  particularly  important  that  the  county,  as  a  corporate 
body,  should  not  be  deprived  of  the  right  which  all  other 
injured  parties  have  to  sue  for  such  penalty.  It  was  held  in  the 
case  of  Greenville  County  v.  Runion^  9  S.  C.  1,  that  "the  county 
of  Greenville  was  a  'person  aggrieved'"  by  the  defalcation  of 
the  county  treasurer,  and,  as  such,  could  maintain  an  action  on 
his  official  bond. 

This  action,  for  the  penalty,  is  a  distinct  and  separate  remedy, 
independent  of  all  agency  of  the  board  of  county  commissionerB. 
As  to  this  action,  the  audit  of  the  accounts  by  the  board  with  a 
view  to  payment,  and  even  their  actual  payment,  works  no 
estoppel  to  the  county,  the  party  injured.  The  wrong  intended 
to  be  punished  was  the  charging  of  excessive  feeSy  an  act  alone  of 
the  officer  who  makes  such  charges.  The  claim,  so  far  as  tax 
costs  were  concerned,  needed  no  audit,  the  amount  was  fixed  by 
law,  and  for  charging  excessive  fees  the  penalty  was  also  fixed 
by  law,  to  be  recovered  in  the  Court  of  Common  Pleas.  If 
ill^al  charges  have  been  made,  the  fact  that  they  were  allowed 
by  the  county  commissioners  cannot  sanctify  them  or  make  legal 
that  which  was  illegal,  for  the  board  of  audit  may  have  acted 
ignorantly  or  corruptly,  and  by  allowing  ill^al  claims  only 
aggravated  the  wrong. 

Upon  the  issue  as  to  charging  excessive  fees,  the  fact  that  such 
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fees  had  been  allowed  by  the  board,  would  not  be  conclusive  as 
matter  adjudged,  but,  as  we  suppose,  like  any  other  pertinent 
fact,  would  be  admissible  only  for  what  it  was  worth.  Nor 
should  the  fact  that  such  accounts  have  been  partly  paid,  affect 
the  action  for  the  penalty,  which  is  given  to  the  party  injured 
as  miisfdction  for  the  wrong  done,  which  wrong  was  certainly 
not  diminished  but  rather  aggravated  by  enforced  payment. 
Pdmer  v.  Conlyy  4  Denio  374;  Tinsley  v.  Kirby,  8  S,  C. 
113.    . 

The  fifth  defense  is  in  these  words:  "This  defendant  avers 
that  in  respect  to  many  of  the  items  constituting  the  said  alleged 
cause  of  action,  they  are  barred  by  the  Statute  of  Limitations  in 
sudi  case  made  and  provided."  As  a  plea  of  the  Statute  of 
Limitations,  this  is  certainly  very  indefinite  and  informal.  The 
objection  that  the  action  was  not  commenced  within  the  time 
prescribed  can  only  be  taken  by  answer.  Jones  v.  Massey^  9  8. 
C.  391.  The  defendant  has  the  right  to  set  forth  in  his  answer 
as  many  defenses  as  he  may  have,  "but  each  must  be  separately 
stated  and  refer  to  the  cause  of  actidn  which  it  is  intended  to 
answer,  in  such  manner  that  they  may  be  intelligibly  distin- 
guished."   a>d6,  §173. 

This  defense  does  not  purport  to  refer  to  any  but  one  cause  of 
action.  If  it  were  entirely  regular  in  form,  both  by  its  terms  and 
as  explained  in  argument,  it  only  refers  to  some  of  the  items — those 
of  1870  and  1871 — sued  for  in  the  first  cause  of  action.  We 
think,  as  a  plea,  it  is  not  "separately  stated  so  as  to  make  it  in- 
telligibly distinguished  "  as  a  plea  to  the  plaintiff's  second  cause 
of  action  for  the  penalty.  It  was  error  in  the  Circuit  Court  to 
overrule  the  second  cause  of  action  for  the  penalty. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  cause  be  remanded  to  the 
Circuit  Court  for  a  new  trial,  according  to  the  principles  herein 
indicated. 

Simpson,  C.  J.,  concurred. 

McIvER,  A.  J.,  dissenting. 

As  I  cannot  concur  in  the  conclusions  reached  by  a  majority  of 
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the  court,  I  propose  to  state,  as  briefly  as  possible,  the  groands 
of  my  dissent. 

The  board  of  county  commissioners  are  the  representatives  or 
agents  of  the  county  for  certain  specified  purposes,  one  of  which 
is  to  examine  and  allow  or  disallow  all  claims  against  the  county, 
and,  therefore,  their  action,  within  the  scope  of  their  powers,  is 
the  action  of  the  county  itself,  and,  in  the  absence  of  any  charge 
of  mistake  or  fraud,  absolutely  conclusive  against  it.  For, 
while  the  constitution  does  provide  for  the  right  of  appeal,  yet 
this  must  be  regarded  as  a  right  secured  to  those  presenting 
•claims  against  the  county,  as  it  would  be  anomalous — ^not  to  use 
any  stronger  term — ^to  say  that  the  county  could  appeal  from 
the  act  of  its  own  agent.  Hence,  when  the  board  has  acted 
upon  any  matter  within  its  jurisdiction,  such  action,  even  though 
erroneous,  is  final  so  far  as  the  county  is  concerned,  and  the  only 
remedy  is  that  to  which  all  other  persons,  natural  as  well  as 
artificial,  must  resort,  who  are  so  unfortunate  as  to  employ  faith- 
less or  incompetent  agents,  viz. :  To  discharge  those  who  have 
proved  themselves  to  be  inefficient  or  unworthy  of  trust,  and 
employ  others  who  are  more  honest  and  efficient. 

It  seems  to  me,  therefore,  that  when  the  accounts  of  the 
appellant  against  the  county  of  Richland  were  audited  and 
approved  by  the  board  of  county  commissioners,  such  action  of 
its  own  agents  was  conclusive  against  the  county,  and  could  only 
be  assailed  for  fraud  or  mistake  in  a  direct  proceeding  for  that 
purpose. 

New  trial  granted. 


CASE  No.  1116. 
WITTE  V.  WOLFE. 


A  married  woman  may  contract  as  surety  for  her  hueband,  and  therebT 
make  herself  and  her  separate  estate  liable  for  the  payment  of  the  debt 
A  married  woman  has  express  authority,  under  the  act  of  1871,  (14  StoL 
325 ;  Gen.  StaLj  Ch.  C,  ?  2,)  to  mortgage  a  tract  of  land  conveyed  to  her 
sole  and  separate  use  after  the  passage  of  that  act. 
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3.  A  married  woman,  independently  of  the  constitution  of  1868  and  the  act 
of  1871,  may  execute  a  valid  mortgage  of  a  tract  of  land  conveyed  to  a 
trustee  in  trust  for  the  sole  and  separate  use  of  such  married  woman,  and 
"subject  in  all  respects  to  her  use,  disposition,  charge  and  control  by  deed 
or  will,  by  her  made,  in  all  respects  and  to  the  same  extent  as  though  she 
were  discovert  and  sole." 

4.  Where  lands  are  purchased  by  A.,  upon  his  individual  credit,  for  the 
benefit  of  B.,  to  be  conveyed  to  B.  when  the  purchase-money  has  been 
fully  paid,  there  is  a  resulting  trust  in  favor  of  B.,  and  a  mortgage  of  such 
lands  executed  by  B.  is  valid  and  binding,  subject  to  tlie  right  of  A.  to  have 
the  balance  due  on  the  purchase-money  paid  out  of  the  proceeds  of  sale. 

5.  In  February,  1874,  a  bond  was  given  by  A.  and  B.  to  C,  in  the  penal  sum 
of  $12,000,  conditioned  that  A.  and  B.  would  pay  to  C.  the  ''  sum  of  $6,000  on 
the  first  day  of  January  next,  with  interest  *  *  *  and  ship  to  C.  for  sale, 
on  commissions  of  two  and  one-half  per  cent.,  375  bales  of  cotton  before  said 
January  Ist  next,  and  pay,  also,  any  balance  that  may  then  be  due  C.  on  any 
transactions  in  buying  and  selling  cotton  or  otherwise  on  said  January  Ist 
next"  This  bond  was  secured  by  mortgage  of  lands  of  A.  and  of  B.  On  the 
day  before  the  maturity  of  this  bond  A.  and  B.  gave  their  second  bond  to 
C,  in  the  penal  sum  of  $16,000,  conditioned  that  A.  would  pay  the  siim  of 
$8,000  *  *  *  and  ship  500  bales  of  cotton  *  *  *  and  also  pay  to  the 
said  C.  on  the  first  day  of  January,  1876,  any  balance  that  may  be  due  C.  by 
A.  on  any  transactions  in  buying  or  selling  cotton  or  otherwise  prior  to  said 
date  last  given,"  and  this  bond  was  in  like  manner  secured  by  a  mortgage 
of  the  same  property,  ffcld^  that  the  first  bond  and  mortgage  were  not 
satisfied  upon  the  shipment  of  375  bales  of  cotton,  but  that  they  also 
secured  a  balance  of  $5,567.62,  due  on  the  operations  of  1874,  although 
there  were  over  1,500  bales  of  cotton  shipped,  and  this  balance  resulted 
from  transactions  in  buying  and  selling  cotton  to  an  amount  largely  in 
excess  of  the  penalty  of  the  bond. 

6.  If  B.  was  a  surety  she  was  not  discharged  from  her  liability  on  the  first 
bond  by  an  allowance  of  one  per  cent,  return  commissions,  credited  to  A. 
on  all  the  cotton  shipped  after  the  receipt  of  the  first  375  bales,  in  com- 
pliance with  a  promise  made  by  C.  to  A.  at  the  time  this  covenanted  num- 
ber were  delivered,  such  return  commissions  being  according  to  the  custom 
of  a)tton  factors. 

7.  Nor,  is  she  released  from  her  liability  on  the  second  l)ond  by  a  mortgage 
accepted  by  C.  from  B.,  calling  for  the  delivery,  at  a  future  day,  of  thirty 
bales  of  cotton  of  a  growing  crop,  as  further  security  for  a  balance  then  due 
on  such  bond,  there  being  no  agreement  for  further  indulgence  on  such 
indebtedness. 

S,  Where  a  debtor  ships  cotton  to  his  creditor  to  be  credited  on  a  security 
which  proves  to  have  been  already  satisfied,  the  court,  at  the  request  of 
the  creditor,  may  make  application  of  the  proceeds  to  any  other  indebted- 
ness of  such  debtor  to  this  same  creditor. 

9.  A  cause  of  action  for  an  imsecured  demand  arising  on  contract  may  be 
united  with  a  cause  of  action  for  foreclosure  of  mortgage  in  one  complaint. 
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Before  Hudson,  J.,  Fairfield,  September,  1880. 

Action  by  George  W.  Witte  and  Amim  F.  Witte,  doing  busi- 
ness as  partners  in  a  cotton  factorage  business  under  the  firm 
name  of  Witte  Brothers,  against  Saling  Wolfe,  Sarah  S.  Wolfe, 
Simon  Baruch  and  other  defendants,  who  were  lien  creditors  of 
the  two  defendants  first  named.  The  several  securities  and 
demands,  upon  which  this  action  was  founded,  and  the  balances 
due  thereon,  together  with  other  facts  explaining  the  case,  are 
stated  in  the  opinion  of  this  court. 

The  Circuit  decree,  omitting  its  statement  of  the  pleadings 
and  order  of  sale,  was  as  follows : 

After  hearing  the  elaborate  arguments  of  the  counsel  upon 
these  points,  I  am  of  the  opinion  that  the  mortgages  are  valid 
liens  upon  the  separate  estate  of  Mrs.  Wolfe.  The  first  bond  is 
dated  February  23d,  1874.  This  bond  is  secured  by  a  mort- 
gage of  the  lands  of  husband  and  wife,  or  of  other  persons  held 
for  her.  The  second  bond  is  dated  December  31st,  1874.  Thi» 
bond  matured  on  January  Ist,  1876,  and  is  secured  by  a  mort- 
gage upon  the  same  real  estate  as  secures  the  first-mentioned 
bond.  Both  these  bonds  and  mortgages  are  signed  by  the 
defendants,  Saling  Wolfe  and. Sarah  S.  Wolfe.  Now,  these 
cotton  transactions  were  very  extensive ;  large  balances  are  due' 
thereon,  and  the  language  of  the  conditions  of  the  bonds  is  very 
broad,  and  certainly  covers  whatever  balances  might  be  due 
thereon  up  to  January  Ist,  1876. 

Subsequent  to  January  1st,  1876,  a  lien  for  advances  during 
the  year  was  given  plaintiffs  by  the  defendants,  Saling  Wolfe 
and  Sarah  S.  Wolfe.  It  appears  that  in  1876,  fifty-two  bales  of 
cotton  were  shipped  by  Saling  Wolfe  to  the  plaintiflfe.  The  pro- 
ceeds of  this  cotton  must  be  applied  as  a  credit  on  the  indebted- 
ness secured  by  this  lien.     The  fifty -two  bales  netted  $2,099.86. 

There  is  no  conflict  as  to  the  balance  due  by  Mr.  Wolfe ;  and 
for  these  balances,  as  reported  by  the  referee,  both  he  and  his 
property,  mortgaged  to  secure  the  same,  are  liable.  But  the 
principal  contest  is  as  to  the  liability  under  the  mortgage  of  Mrs. 
Wolfe's  separate  property. 

It  was  the  well-established  rule  in  South  Carolina,  prior  to 
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the  adoption  of  the  constitution  of  1868,  that  a  married  woman 
had  no  power  to  bind  or  charge  her  separate  estate  unless  such 
power  was  expressly  given  her  in  the  instrument  by  which  such 
separate  estate  was  created.  Swing  v.  Smithy  3  Deaaus,  417. 
But  in  1868,  under  the  constitution,  all  this  was  exploded,  and 
fall  power  has  been  given  her  by  the  constitution  and  the  act  of 
January  27th,  1870,  (14  Stai.  325,)  to  devise,  bequeath  and  con- 
vey her  separate  estate;  and  she  has  also  been  authorized,  in 
express  terms,  to  make  deeds,  mortgages  and  other  l^al  instru- 
ments. The  act  goes  a  bow-shot  beyond  the  statutes  of  other 
States.  In  New  York,  under  the  New  York  statutes,  the  courts 
uphold  the  doctrine  that  a  married  woman  cannot  bind  her  sep- 
arate estate  by  contract,  unless  her  intention  so  to  do  be  expressed 
in  the  instrument  creating  the  charge,  or  may  be  presumed  from 
the  nature  of  the  contract  itself.  But  in  South  Carolina,  a 
married  woman  has  been  almost  if  not  completely  emancipated. 
But  even  in  other  States  this  contract  would  bind  her,  for  her 
intention  to  bind  her  separate  estate  is  therein  stated  in  express 
terms,  and  cannot  be  disputed.  What  separate  estate,  then,  has 
she?  Certainly  the  tract  conveyed  by  F.  Copes  to  her  directly 
is  her  separate  estate  and  in  fee. 

The  deed  from  Manus  Baum  to  Simon  Baruch,  trustee,  con- 
tains the  following  clause :  "  But  subject,  in  all  respects,  to  the 
use,  disposition,  charges  and  control  of  the  said  Sarah  S.  Wolfe, 
by  deed  or  will  by  hjer  made,  in  all  respects  and  to  the  same 
extent  as  though  she  were  discovert  and  sole."  Under  this 
clause  she  has  the  right  to  mortgage  the  property  named  in  this 
deed.  She  can  make  a  valid  deed  thereof  and  a  valid  mortgage, 
and  it  is  bound  by  the  mortgage. 

Now,  as  to  the  deed  from  Shaw  and  McCants  to  Dr.  Baruch, 
individually.  Dr.  Baruch  has  testified :  "  I  do  not  know  from 
what  source  the  money  [for  the  cash  portion  of  the  purchase- 
money  and  the  credit  portion  of  the  purchase-money  of  the 
Shaw  place]  was  derived.  Mr.  Wolfe  induced  me  to  enter 
into  the  purchase  as  a  good  thing,  and  I  left  him  to  attend  to  it 
for  me.  I  always  felt  myself  bound  for  the  money  until  the 
bond  was  paid.  Witness  did  not  furnish  the  money  himself. 
So  far  as  his  information  goes,  it  was  derived  by  Mr.  Wolfe 
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from  working  the  places.  The  plax^e  purchased  from  James  B. 
McCants  has  been  paid  for  in  the  same  way,  but  I  hold  my 
titles  to  the  Shaw  place  and  the  McCants  place,  thon^ 
not  by  any  agreement  with  anybody,  still,  as  security,  to  protect 
myself  against  the  balance  due  on  the  bond  of  James  B. 
McCants."  Dr.  Baruch  also  testified  that  ^'It  is  witness' 
intention,  after  the  money  is  paid,  to  convey  these  lands  to  Mrs. 
Wolfe  and  her  children." 

This  testimony  conclusively  shows  that,  although  the  titles  to 
these  lands  were  taken  by  Dr.  Baruch  in  his  own  name,  the 
property  was  not  paid  for  by  him ;  but  that,  as  he  was  and  is 
liable  for  the  credit  portion  of  the  purchase-money,  he  retained 
the  titles  in  his  own  name  as  an  indemnity  against  this  liability. 
This  creates  in  Baruch  a  resulting  trust  in  favor  of  either  Mr. 
Wolfe  or  Mrs.  Wolfe  (for  which  we  need  not  consider ;  these 
latter  have  shown  the  light  in  which  they  r^arded  these  lands^ 
by  including  the  tracts  in  the  mortgages,  and  they  cannot  now  say 
that  they  had  no  right  to  do  so).  These  mortgages  by  husband 
and  wife  create  valid  liens  on  these  premises.  They  had  a  right 
and  a  power  to  mortgage  them,  and  the  plaintiffs  have  a  right 
to  have  the  interest  of  Mr.  and  Mrs.  Wolfe  sold,  and  when  sold 
the  purchaser  will  take  an  absolute  fee-simple  estate.  But  Dr. 
Baruch  must  be  indemnified,  and  whatever  amount  he  may  be 
liable  for,  on  account  of  the  purchase-money  of  these  lands, 
must  be  first  provided  for  out  of  the  proceeds  of  their  sale,  that 
the  lands  may  be  resold  free  from  all  encumbrance. 

The  report  of  the  referee  as  to  the  accounting  is  approved, 
except  in  so  far  as  the  same  is  modified  by  this  opinion,  from 
which  the  following  will  result  : 

The  $4,000  bond,  dated  Febniary  15th,  1875,  has  been 
adjudged  satisfied  in  the  case  of  Sarah  8.  Wolfe  v.  George  W. 
Witte  and  Amim  F.  Witte.  The  proceeds  of  twenty  bales  of 
cotton,  sold  in  1879,  and  directed  to  be  applied  to  said  bond  in 
the  mortgage  of  crop  of  1878,  and  which  were  applied  thereto 
by  the  referee  in  the  account  by  him,  are  no  longer  applicable, 
the  said  bond  having  been  satisfied  before  said  cotton  was  raised 
and  sold.  The  proceeds  of  this  cotton  should,  therefore,  be 
applied  as  a  credit  to  the  account  contracted  in  1877,  between 
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the  plaintifls  and  Saling  Wolfe  alone.  Applying  them,  there- 
fore, as  credits  of  proper  dates,  this  account  becomes  extinguished 
on  October  29th,  1879.  The  credits  subsequently  applied  to 
this  account  by  the  referee  (being  $79.14  overplus  of  payment 
of  October  29th,  1879,  and  $540.27  paid  on  November  26th, 
1879,)  should  be  applied  to  the  mortgage  debts.  So,  applying 
them  as  credits  of  proper  dates,  the  balance  due  on  September 
15th,  1880,  upon  the  bonds  secured  by  the  mortgages  of  real 
estate,  is  $12,091.73,  of  which  $7,743,82  is  secured  by  the  bond 
and  mortgage  dated  February  23d,  1874,  and  $4,347.91  is 
secured  by  the  bond  and  mortgage  dated  December  31st,  1874, 
alone. 

On  the  account  secured  by  the  lien  of  Saling  Wolfe  and  Sarah 
S.  Wolfe,  dated  January  7th,  1876,  after  applying  the  proceeds 
of  the  fifty-two  bales  of  cotton  hereinbefore  directed  to  be 
applied  thereto,  there  remains  a  balance  of  $1,232.85,  and  for 
this  sum  a  judgment  must  go  against  Mr.  Wolfe  and  Mrs.  Wolfe. 

I  have  thus  disposed  of  the  various  points  made  before  me  in 
this  case,  and  will  now  sum  up  my  conclusions  of  law  and  fact 
in  the  manner  directed  by  the  Code  of  Procedure. 

I  find  as  matters  of  fact : 

1.  That  the  bonds  and  mortgages  sought  to  be  foreclosed  in 
this  action  were  duly  executed  and  delivered  to  the  plaintiffs  by 
the  defendants,  Saling  Wolfe  and  Sarah  S.  Wolfe,  at  the  times 
and  upon  the  considerations  mentioned  in  the  complaint. 

2.  That  said  mortgages  have  been  duly  recorded. 

3.  That  the  bond,  chattel  mortgage  and  agricultural  lien 
dated  February  15th,  1875,  and  sued  on  herein,  are  satisfied  and 
discharged. 

4.  That  the  balance  of  $7,743.82,  reported  by  the  referee  as 
due  under  the  security  of  the  bond  and  mortgage  of  date  Feb- 
ruary 23d,  1874,  is  correct. 

5.  That  the  balance  due  on  September  15th,  1880,  under  the 
security  of  the  bond  and  mortgage  of  date  December  31st,  1874, 
is  $4,347.90,  and  that  said  balance  is  secured  by  said  bond  alone. 

6.  That  the  balance  due  on  the  account  secured  by  the  lien 
given  by  Saling  Wolfe  and  Sarah  S.  Wolf,  dated  January  7th, 
1876,  and  now  unsecured,  is  $1,232.85. 
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7.  That  there  is  nothing  due  upon  the  account  between 
plaintifis  and  Sating  Wolfe  alone. 

8.  That  the  deed  from  Manus  Baum  to  Simon  Baruch,  trustee, 
contains  a  clause  in  words  following:  "But  subject,  in  all 
respects,  to  the  use,  disposition,  charge  and  control  of  the  said 
Sarah  S.  Wolfe,  by  deed  or  will  by  her  made,  in  all  respects  and 
to  the  same  extent  as  though  she  were  discovert  and  sole.^' 

9.  That  the  Shaw  place  has  been  fully,  and  the  Vann 
place  partially  paid  for  with  moneys  derived  from  Saling 
Wolfe,  or  from  the  income  and  profits  of  land  cultivated  by 
him,  either  individually  or  as  agent  for  Mrs.  Sarah  S.  Wolfe. 

10.  That  Dr.  Simon  Barueh  is  individually  liable  for  the 
unpaid  balance  of  the  purchase-money  of  the  Vann  place. 

11.  That  Dr.  Simon  Barueh  holds  in  his  own  name  the  titles 
to  the  Shaw  place  and  the  Vann  place,  to  indemnify  him 
against  loss  by  reason  of  his  liability  on  either  place. 

Upon  the  forgoing  facts  I  hold  as  matter  of  law  as  follows: 

1.  That  under  the  constitution  and  laws  of  South  Carolina, 
the  bonds  and  mortgages  and  lien  given  by  Mrs.  Sarah  S.  Wolfe 
bind  her  and  her  separate  estate  as  amply  and  to  the  same 
extent  and  in  like  manner  as  if  she  were  sole. 

2.  That  the  trust  deed  from  Manus  Baum  to  Simon  Barueh, 
trustee,  gave  Mrs.  Sarah  S.  Wolfe  a  l^al  and  valid  power  to 
pledge,  by  way  of  mortgage,  the  property  therein  mentioned. 

3.  That  the  transactions  of  Dr.  Barueh,  in  the  purchase  of 
the  Shaw  and  Vann  places,  create  a  resulting  trust  as  to 
those  places  in  favor  of  Saling  Wolfe  or  Sarah  S.  Wolfe,  as  the 
case  may  be,  which  it  is  unnecessary  and  immaterial  now  to 
inquire. 

4.  That  the  interest  and  estate  of  Saling  Wolfe  and  Sarah  S. 
Wolfe  in  the  Shaw  place  and  the  Vann  place  were  legally 
mortgaged  by  them. 

5.  That  such  mortgage  is  that  of  the  fee,  subject  to  Dr. 
Baruch's  right  to  be  indemnified  out  of  the  proceeds  of  the  sale 
of  said  places,  against  his  liability  for  the  purchase-money 
thereof. 

6.  That  the  mortgages  mentioned  in  the  pleadings  are  valid 
and  subsisting  liens  on  all  the  premises  therein  mentioned  and 
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described,  except  that  of  February  15th,  1875,  upon  the  per- 
sonal property  of  Mrs.  Sarah  S.  Wolfe. 

7.  That  as  between  Mrs.  Sarah  S.  Wolfe  and  her  husband, 
she  may  be  regarded  as  his  surety,  and  she  is  entitled  to  have 
his  property  first  sold  in  exoneration  of  her  separate  estate. 

8.  That  the  mortgages  given  in  1878  and  1879  by  Saling 
Wolfe  were  merely  additional  securities  to  the  bonds  referred  to 
by  said  mortgages,  and,  as  they  did  not  extend  the  time  of  pay- 
ment, Mrs.  Sarah  S.  Wolfe,  even  had  she  been,  as  to  Witte 
Brothers,  a  surety,  was  not  released  from  her  liability  upon  the 
bonds  and  mortgages  by  her  given  jointly  with  her  husband. 

9.  That  the  plaintiffs  allowing  Saling  Wolfe  a  return  com- 
mission on  the  cotton  shipped  in  excess  of  that  stipulated  in  the 
bonds  and  mortgages  constituted  in  no  respect  a  new  contract 
quoad  those  bonds  and  mortgages,  and,  hence,  could  not  have 
the  effect  of  releasing  Mrs.  Sarah  S.  Wolfe,  even  if  regarded  as 
the  surety  of  Saling  Wolfe. 

I  am,  therefore,  of  opinion  that  the  plaintiff)  are  entitled  to  a 
judgment  of  foreclosure  of  said  mortgages,  and  a  sale  of  the 
tracts  of  land  embraced  in  the  same,  and  a  judgment  against  the 
defendants,  Saling  Wolfe  and  Sarah  S.  Wolfe,  for  the  unpaid 
balance  of  the  lien  account  of  1876. 

The  exceptions  of  Sarah  S.  Wolfe  are  copied  into  the  opinion. 
The  exceptions  of  Saling  Wolfe  are  substantially  the  same  as 
those  of  his  wife.  The  defendant,  Baruch,  filed  three  excep- 
tions. The  third  is  the  same  as  the  eighth  of  Mrs.  Wolfe.  The 
others  were  as  follows : 

1.  Because  his  Honor  erred  in  finding  as  matter  of  law  that 
the  defendant  holds  the  Shaw  place  and  the  Vann  place 
under  a  resulting  trust  in  favor  of  Mr.  or  Mrs.  Wolfe,  and  that 
said  property,  standing  in  his  own  name,  and  held  by  him  as 
his  individual  property,  could  be  mortgaged  by  Saling  Wolfe 
and  Sarah  S.  Wolfe  for  the  debt  of  the  former. 

2.  Because  his  Honor  erred  in  permitting  any  such  question  to 
be  made  in  this  action. 

Mr.  S.  P.  Hamilton,  for  appellant. 

Mr.  J.  H.  Rion,  contra. 
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November  19th,  1881.     The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  On  February  23d,  1874,  Saling  Wolfe 
and  Sarah  S.  Wolfe,  his  wife,  of  Winnsboro,  Fairfield  county, 
executed  to  the  plaintiffs  their  joint  and  several  bond  in  the  . 
penalty  of  $12,000,  conditioned  for  the  performance  of  covenants, 
viz. :  To  pay  $6,000  on  the  first  of  January  then  next,  with 
interest  thereon  from  date  of  advancement  at  the  rate  of  one  per 
cent,  per  month,  "  and  ship  to  them  for  sale,  on  commissions  of 
two  and  one-half  per  cent.,  375  bales  of  cotton  before  said  first 
day  of  January  next,  and  pay  a|so  to  said  Witte  Brothers  any 
balance  that  may  be  due  to  them  on  any  transaction  in  buying 
and  selling  cotton  or  otherwise  on  said  first  day  of  January  next, 
without  fraud  or  further  delay,"  &c.  This  bond,  which,  in  the 
case,  is  called  Exhibit  A.,  was  secured  by  a  mortgage  of  real 
estate  belonging  to  both  Saling  Wolfe  and  Sarah  S.  Wolfe,  as 
follows :  The  Avick  place,  containing  100  acres ;  the  Shurley 
place,  containing  317  acres ;  the  Weston  place,  containing  860 
acres,  and  the  Delleney  place,  containing  940  acres,  belonging 
to  Saling  Wolfe;  and  the  following  four  parcels,  viz.:  The 
Shaw  place,  containing  237  acres ;  the  Vann  place,  containing 
140  acres ;  the  Leitner  place,  containing  100  acres,  and  the  town 
lots  in  Winnsboro,  belonging  to  the  separate  estate  of  Sarah  S. 
Wolfe.  The  business  did  not  stop  at  the  amount  secured  by  the 
bond,  but  during  the  year  1874  the  plaintiff  advanced  the  sum 
$97,342.97,  and  they  sold  cotton  for  defendants  which  amounted 
to  $87,097.37 ;  this  left  a  balance  due  at  the  maturity  of  the 
bond  of  $10,245.60.  But  reducing  this  by  the  sales  of  cotton, 
up  to  February  15th,  1875,  there  was  then  due  $5,567.62,  which 
was  admitted  by  Saling  Wolfe. 

On  December  Slst,  1874,  the  business  of  that  year  had  not 
been  closed  up,  but  it  was  known  there  would  be  a  balance 
against  Saling  Wolfe  and  Sarah  S.  Wolfe,  and  on  that  day  they 
executed  to  plaintiffs  another  joint  and  several  bond  in  the 
penalty  of  $16,000,  with  the  following  conditions:  "That  if 
the  above-bound  Saling  Wolfe,  his  heirs,  executors  and  admin- 
istrators, shall  and  do  well  and  truly  pay  or  cause  to  be  paid 
unto  the  above-named  Witte  Brothers     *      *      *     the  full  and 
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just  sum  of  $8,000  on  the  first  day  of  January  a.  d.  1876,  with 
interest  thereon,  as  the  same  may  be  advanced  by  the  said  Witte 
Brothers  to  the  said  Saling  Wolfe,  from  the  dates  of  the  advance- 
ments respectively,  at  the  rate  of  one  per  cent,  per  month, 
computed  by  way  of  discount ;  and  shall  ship  during  the  year 
1875  to  the  said  Witte  Brothers  500  bales  of  cotton,  to  be  sold 
by  them  on  commission  of  two  and  one-half  per  cent. ;  and  shall 
also  pay  to  the  said  Witte  Brothers,  on  the  said  first  day  of 
January,  1876,  any  balance  that  may  be  due  by  him  on  any 
transactions  in  buying  or  selling  cotton  prior  to  said  date  last 
given,  without  fraud  or  further  delay,"  &c.  To  secure  this  bond, 
which  is  known  as  Exhibit  B.,  a  mortgage  was  executed  by  them 
upon  the  same  real  estate  as  secured  the  first  bond. 

On  February  15th,  1875,  Saling  and  Sarah  S.  Wolfe  executed 
to  plaintiflfe  another  joint  and  several  bond  conditioned  for  the 
payment  of  $4,000  and  interest,  and  the  shipment  of  200  bales  of 
cotton  on  or  before  January  1st,  1876.  This  bond  was  secured 
by  a  mortgage  of  certain  chattels,  horses,  mules,  wagons,  &c., 
purporting  to  belong  to  both  Saling  and  Sarah  S.  Wolfe,  but 
which  belonged  alone  to  Sarah  S.  This  bond,  which  is  known 
as  Exhibit  C,  was  also  secured  by  an  agricultural  lien  of  even 
date  given  by  both  Wolfe  and  his  wife.  Under  the  security  of 
these  two  bonds  and  mortgages  last  named,  and  the  agricultural 
lien  of  1875,  the  plaintiflfe  advanced  during  that  year  to  the 
amount  of  $21,635.35,  and  cotton  was  delivered  which  paid  the 
amount,  except  the  sum  of  $3,853.88.  These  sums,  with  interest, 
were  claimed  by  the  plaintiffs  in  their  first  cause  of  action  to  be 
covered  by  the  mortgage  of  which  they  prayed  foreclosure  and 
sale  of  the  property. 

On  Januaiy  7th,  1876,  Saling  Wolfe  and  Sarah  S.  Wolfe 
executed  an  agricultural  lien  to  secure  further  advances,"  and  on 
February  21st,  1877,  Saling  Wolfe  alone  executed  another  agri- 
cultural lien  to  secure  further  advances,  and  on  May  13th,  1878, 
he  executed  a  mortgage  on  his  crops  of  that  year,  and  April 
30th,  1879,  another  mortgage  on  the  crops  of  that  year,  the  last 
expressly  for  the  purpose  of  further  securing  the  past  indebted- 
ness.    The  balance  due  on  these  securities  was  claimed  in  the 
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second  cause  of  action  as  a  debt  against  Baling  Wolfe  and  wife, 
but  not  secured  by  mortgage. 

An  action  was  brought  by  Sarah  S.  Wolfe  against  Witte 
Brothers  to  cancel  the  bond  and  chattel  mortgage  C,  upon  the 
ground  that  cotton,  to  wit,  134  bales,  shipped  under  lien  of 
February  15th,  which  provided  that  cotton  shipped  under  that 
lien  was  to  be  applied  to  the  payment  of  the  bond  secured  by  the 
chattel  mortgage,  should  be  so  applied  to  the  extinguishment  of 
said  bond  and  mortgage. 

The  defendants,  Saling  Wolfe,  Sarah  S.  Wolfe  and  Simon 
Baruch,  trustee,  resisted  the  recovery,  and  insisted  that  Mrs. 
Wolfe  signed  the  several  bonds  and  mortgages  only  as  security  for 
her  husband,  and  that  being  a  married  woman  she  had  not  legal 
capacity  to  bind  herself  by  such  a  contract,  and,  consequently, 
the  bonds  and  mortgages,  so  far  as  she  was  concerned,  were  void 
and  her  separate  property  not  liable.  And  even  if  she  was 
originally  bound  as  surety,  that  the  course  of  dealing  between 
the  plaintifis  and  her  principal,  especially  in  so  largely  exceeding 
the  business  indicated  by  the  amounts  of  the  bonds  and  mort- 
g^es,  not  only  released  her  as  surety,  but,  in  effect,  paid  and 
discharged  entirely  the  bonds  and  mortgages  as  securities.  If 
not  that,  she  was  discharged  by  new  agreements  between  her 
principal  and  plaintiffs,  and,  in  any  view,  that  the  defendants 
were  entitled  to  a  credit  for  the  $4,000  bond  secured  by^the 
chattel  mortgage,  to  which  the  cotton  shipped  should  be  first 
applied,  and,  if  so  applied,  said  bond  was  paid  in  full  and  should 
be  eliminated  from  the  account. 

It  was  referred  to  a  referee  to  take  the  testimony  and  state 
the  accounts.  He  took  much  evidence,  and  stated  the  accounts 
substantially  as  related  in  the  foregoing  meagre  outlines.  He 
reported  as  due  upon  the  several  bonds  secured  by  mortgage  of 
Saling  Wolfe  and  wife,  the  aggregate  amount  of  $11,929.90; 
that  there  was  due  by  them  also  upon  the  lien  of  1876, 
$1,232.90,  and  by  Saling  Wolfe  alone,  on  lien  executed  by  him 
February  21st,  1877,  the  sum  of  $206.27. 

The  case  came  up  before  Judge  Hudson  on  exceptions.  At 
the  same  term  of  the  court  the  case  of  Sarah  S.  Wolfe  against 
Witte  Brothers,  to  cancel  the  bond  and  chattel  mortgage,  was 
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tried.  The  judge  decreed  that  the  bond  C.  and  chattel  mort- 
gage were,  in  effect,  paid  by  the  cotton  which  had  been  delivered 
by  Baling  Wolfe.  In  this  case  he  confirmed  the  report  of  the 
referee  in  every  respect,  except  as  to  the  application  of  the  pro- 
ceeds of  certain  cotton,  and  as  to  that  he  made  a  small  change, 
which  he  thought  was  made  proper  by  the  aforesaid  decision  in 
the  matter  of  the  bond  and  chattel  mortgage,  to  which  item 
more  particular  reference  will  be  made  hereafter.  He  held  that 
the  bonds  and  mortgages  were  not  discharged ;  that  Mrs.  Wolfe, 
as  well  as  her  husband,  was  liable  for  the  amount  of  $12,091.13, 
covered  by  the  mortgages,  for  which  he  gave  judgment,  and 
ordered  foreclosure  by  sale  of  all  the  lands  embraced  in  them, 
and  he  also  decreed  against  them  both  the  sum  of  $1,232.85, 
due  under  lien  of  January  7th,  1876,  but  not  secured.  The 
defendants,  Saling  Wolfe,  Sarah  S.  Wolfe  and  Simon  Baruch, 
all  appealed  and  filed  exceptions,  but  the  questions  made  can  be 
considered  under  those  of  Mrs.  Wolfe,  which  are  as  follows : 

1.  "That  his  Honor  erred  in  finding  that  the  bond  and  mort- 
gage of  February  23d,  1874,  were  not  paid  by  the  shipment  of 
375  bales  of  cotton,  and  the  contract  terminated  on  November 
27th,  1874,  as  stated  in  the  letter  of  Witte  Brothers  to  Saling 
Wolfe. 

2.  "  That  his  Honor  erred  in  finding  that  this  defendant  is 
liable,  under  the  bond  and  moiigage  of  February  23d,  1874, 
for  balances  against  her  husband,  Saling  Wolfe,  incurred  by  the 
shipment  to  Witte  Brothers  of  1,209  bales  of  cotton  after  the 
termination  of  the  contract  stated  in  said  bond. 

3.  "  That  his  Honor  having  found  that  this  defendant  was 
surety  for  her  husband,  Saling  Wolfe,  on  the  bond  for  $6,000, 
dated  February  23d,  1874,  he  erred  in  not  finding  that  this 
defendant,  as  such  surety,  was  discharged  by  the  making  of  a 
new  contract  and  agreement,  without  her  consent,  between  Saling 
Wolfe,  her  principal,  and  Witte  Brothers,  the  creditor,  by  the 
letter  of  the  latter,  dated  November  27th,  1874,  whereby  the 
rate  of  commission  allowed  Saling  Wolfe,  of  one  per  cent, 
return  commission,  was  changed  from  that  named  in  the  bond. 

4.  '^  That  his  Honor  having  found  that  this  defendant  was 
the  surety  of  her  husband,  Saling  Wolfe,  on  the  bond  dated 
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December  31st,  1874^  he  erred  in  not  finding  as  matter  of  law 
that  the  mortgage  on  the  crop  made  by  Saling  Wolfe  to  Witte 
Brothers,  dated  April  30th,  1879,  was  a  new  agreement  between 
the  creditor  and  principal,  without  her  knowledge  or  conseDt, 
by  which  an  extension  of  time  was  granted  to  Saling  Wolfe  for 
the  payment  of  said  bond,  and  thereby  this  defendant,  his  surety, 
was  discharged. 

5.  Not  urged. 

6.  "  Because  his  Honor  erred  in  finding  the  balances  against 
Saling  Wolfe,  as  reported  by  the  referee,  as  correct,  when  his 
decree  in  the  case  of  Sarah  S,  Wolfe  v.  Witle  Brothers  has 
decided  the  bond  for  $4,000  and  chattel  mortgage  to  be  paid 
and  satisfied,  and  that  amount  is  eliminated  from  the  account  of 
the  plaintiff,  and  the  report  of  the  referee  should  have  been 
recommitted  to  him  to  be  recast  in  conformity  with  the  decree  in 
this  case. 

7.  "  Because  his  Honor  found,  as  matter  of  law,  that  the  de- 
fendant could  bind  her  separate  estate  as  surety  for  her  husband, 
and  this  was  error. 

8.  "Because  he  found  that  she  could  bind  the  property  in 
Winnsboro,  held  under  the  trust  deed  of  August  8th,  1868, 
from  Manus  Baum  to  Simon  Baruch,  without  consent  of  her 
trustee. 

9.  "  Because  his  Honor  granted  to  the  plaintiffs  a  money  judg- 
ment against  Saling  Wolfe  and  this  defendant  on  a  joint  contract 
made  on  agricultural  lien  dated  January  7th,  1876,  and  decreed 
that  it  was  a  lien  on  her  separate  estate/' 

For  the  sake  of  clearness  we  will  not  attempt  to  consider  the 
exceptions  in  their  order,  but  under  general  heads  according  to 
their  subject-matter. 

First.  The  seventh  and  eighth  exceptions  deny  that  Sarah  S. 
Wolfe,  being  a  married  woman,  had  the  l^al  capacity  to  make 
a  contract  as  surety  for  her  husband,  so  as  to  make  herself,  or 
her  separate  estate,  liable  for  the  different  bonds,  mortgages  and 
agricultural  lien^  signed  by  her  with  her  husband.  In  the  case 
of  Pelzer,  Rodgers  &  Cb.  v.  OampbeU  &  Co.,  15  8.  C.  581,  just 
decided,  this  court  held  that  under  our  present  constitution  and 
laws,  a  married  woman  may  make  a  contract  "as  if  she  were 
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onmarried,"  and  that  the  contract  of  suretyship  is  no  exception. 
It  is  not  necessaiy  to  repeat  here  the  reasoning  of  that  judgment, 
to  which  reference  is  made.  In  that  case  the  married  woman 
did  not  sign  as  surety  for  Iter  husband,  but  for  a  mercantile  firm, 
of  which  her  son  was  a  member,  but  the  law  applies  equally  in 
the  case  of  surety  for  her  husband.  In  some  of  the  States, 
limitations  on  this  point  have  been  imposed  upon  the  wife's 
power  to  contract,  but  none  have  been  imposed  in  our  State. 
Here  a  wife  can  contract  as  surety  for  her  husband  as  well  as  for 
any  one  else,  only  provided  that  the  contract  is  upon  sufficient 
consideration,  and  not  made  under  circumstances  which  would 
avoid  any  contract  for  duress.  Wright  v.  Bemingtan,  12  Vroom 
(41  N.  J.)  48.  In  that  case  it  was  held  that  "a  threat  by  a 
husband,  conveyed  through  a  payee,  that  he  will  poison  himself 
unless  his  wife  signs  a  note  as  surety  for  him,  does  not  amount 
to  duress,  such  as  will  avoid  her  contract."  In  the  case  before 
us  there  is  no  evidence  that  improper  means,  undue  influence  or 
ill^al  persuasions,  threats  or  solicitations  were  made  use  of  for 
the  purpose  of  inducing  Mrs.  Wolfe  to  sign  the  papers ;  certainly 
there  is  none  intimating  participation  in  or  consent  to  such  con- 
duct on  the  part  of  the  plaintifife. 

This  question  does  not  touch  the  tracts  of  land  which  belong 
to  Baling  Wolfe,  viz.,  the  Avick  place,  the  Shurley  place,  the 
Weston  place,  and  the  Delleney  place.  As  to  the  other  tracts 
it  will  be  necessary  to  consider  further.  The  act  of  1870  (14 
Stat.  325)  gives  the  power  to  a  married  woman  to  contract  and 
be  contracted  with  as  if  she  were  unmarried,  and  expressly 
declares  that  ''all  deeds,  mortgages  and  legal  instruments  of 
whatever  kind  shall  be  executed  by  her  (married  woman)  in  the 
same  manner  and  have  the  same  l^al  force  and  effect  as  if  she 
were  unmarried.''  Under  this  act,  Mrs.  Wolfe  had  the  right  to 
mortgage  the  Leitner  place,  which,  after  the  passage  of  the 
above  act,  March  9th,  1871,  was  conveyed  by  Frederick  Copes 
"to  Sarah  S.  Wolfe  for  her  sole  and  separate  use,"  &c. 

Mrs.  Wolfe  had  the  right  to  mortgage  the  "town  lots  in 
Winnsboro,"  and  all  the  land  conveyed  by  the  deed  of  Manus 
Baum  to  Simon  Baruch,  trustee,  bearing  date  August  6th,  1868, 
after  the  adoption  of  the  constitution  but  before  the  passage  of 


Digitized  by 


Google 


270  WiTTB  «.  Wolfe. 


Opinion  of  the  Coort. 


the  act  above  cited.  The  trustB  of  that  deed  are :  that  die 
trustee  should  hold  ^^  suloyect  in  all  respects  to  the  use,  disposition, 
charge  and  control  of  the  said  Sarah  S.  Wolfe  bj  deed  or  will 
bj  her  made,  in  all  respects  and  to  the  same  extent  as  though  she 
was  discovert  and  sole."  Without  reference  to  the  effect  of  the 
constitution,  under  this  power  she  could  charge  the  propertg 
gpedJiccUly  by  mortgage,  even  according  to  the  principles  which 
were  applied  in  this  State  before  the  constitution.  ^'What 
constituted  a  charge  upon  the  estate  was  simply  a  rule  of  evi- 
dence. All  agree  that  when  the  wife  had  expressly  charged  the 
payment  of  a  debt  upon  her  separate  estate,  whether  it  be  her 
own  debt  or  the  debt  of  another,  such  charge  was  valid  and 
would  be  enforced,  provided  the  power  to  do  so  was  given  by 
the  deed."  1  Bishop,  §  812 ;  YaU  v.  Dederer  and  Wife,  18  N. 
Y.  266;  Reid  v.  Lamar,  1  Strobh.  Eq.  27  ;  Ewing  v.  Smith,  3 
Desaus.  418. 

As  to  the  Shaw  and  Vann  places,  the  facts  are  as  follows : 
Simon  Baruch,  at  the  instance  of  Saling  Wolfe,  purchased  them 
and  gave  his  bonds  for  the  purchase-money,  but  Wolfe  and  wife 
took  possession  and  have  had  the  rents  and  profits.  Baruch  testi- 
fied that  he  did  not  hold  this  property  by  any  secret  trust,  but  in 
his  own  name ;  that  he  took  title  in  his  own  name ;  did  not  pay  the 
cash  or  any  other  part  of  the  purchase-money,  but,  as  Mr.  Wolfe 
had  induced  him  to  enter  into  the  purchase  as  a  good  thing,  he 
left  him  to  attend  to  that ;  did  not  know  from  what  source  the 
money  was  derived,  but,  so  far  as  his  information  goes,  it  was 
derived  by  Mr.  Wolfe  from  working  the  place ;  that  he  holds 
the  title  to  both  places  to  secure  his  liability  for  the  balance  of 
the  bond  still  due  to  McCants  for  the  Vann  place,  and  that  as 
soon  as  all  the  money  was  paid  it  was  his  intention  '^  to  convey 
these  lands  to  Mrs.  Wolfe  and  children."  Under  these  circum- 
stances the  Circuit  Judge  decided  that  the  purchase-money  was 
paid  by  Saling  Wolfe  from  the  proceeds  of  the  crops,  and  tiiat 
there  was  a  resulting  trust  in  favor  of  Mr.  Wolfe  or  Mrs.  Wolfe, 
depending  upon  the  fact  whether  the  money  came  from  his  or 
her  plantations,  and  in  either  case  this  interest  was  bound  by  the 
mortgage  which  was  executed  by  both,  subject  to  the  right  of 
Baruch  to  have  l^e  remainder  of  the  purchase  money  now  doe 
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paid  out  of  the  prooeeds  of  sale.  We  cannot  say  that  this  was 
error  either  in  law  or  fact. 

Second.  The  first  and  second  exceptions  make  the  point  that 
tbe  first  bond  and  mortgage  of  February  23d,  1874,  were  paid 
by  the  shipment  of  375  bales  of  cotton,  i^id  the  contract  termi- 
nated on  November  27th,  1874,  and  it  was  therefore  error  to 
decree  any  balance  arising  out  of  the  operations  of  the  year  1874. 

The  second  bond  and  mortgage  were  executed  on  December 
Slst,  1874,  the  last  day  of  the  calendar  year,  but  the  cotton 
season  was  not  then  closed,  and  it  could  not  be  known  precisely 
what  would  be  the  result.  It  was  known,  however,  that  there 
would  be  a  balance  against  Wolfe  and  his  wife.  The  referee 
reports  as  matter  of  fact  that  there  was  a  balance  due  on  the 
transactions  of  that  year,  and  so  far  as  Saling  Wolfe  is  con- 
cerned he  never  denied  that  there  was  such  a  balance  which  was 
covered  by  the  bond,  but  year  after  year,  on  various  occasions 
and  in  different  forms,  acknowledged  it. 

But  it  is  insisted  that  the  business  of  1874  went  largely  beyond 
the  amount  of  the  bond,  and  that  as  soon  as  it  overflowed  the 
bond  and  mortgage  they  were,  in  effect  and  by  operation  of  law, 
pddy  and  should  be  canceled.  This  must  depend  upon  the 
contract.  Was  it  the  intention  of  the  parties  that  the  advances 
should  all  be  within  $6,000,  and  the  shipment  of  cotton  stop  at 
375  bales  ?  If  so,  the  view  that  the  bond  and  mortgage  must  be 
considered  paid  as  soon  as  the  business  went  beyond  them  in 
amount  would  be  very  strong.  In  that  case,  the  debt,  as  a 
balance  of  account,  might  remain,  bvi  the  security  would  be  gone. 
That,  however,  does  not  seem  to  be  the  true  constructioir  of  the 
bond.  It  was  not  a  money  bond,  but  a  bond  with  a  penalty  to 
secure  the  performance  of  covenants.  It  was  not  given  for  so 
much  money  received  at  the  time,  but  to  cover  advances  to  be 
made  at  future  times.  That  is  manifest,  both  from  the  nature 
of  the  transaction  and  the  terms  of  the  bond  itself.  There  are 
no  words  expressly  fixing  a  limit  to  the  business,  and  there  is 
none  unless  the  mention  of  a  particular  amount  in  the  bond 
amounted,  by  implication,  to  such  limit,  which  is  n^atived  by 
the  terms  of  the  covenant :  "  to  pay^  also,  to  said  Witte  Brothers 
any  balance  that  may  be  due  them  on  any  transacHona  in  buying 
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and  selling  cotton  or  otherwise/'  &c.  Manifestly  the  business  of 
buying  and  selling  cotton  was  in  contemplation,  and  the  penalty 
of  the  bond  seems  to  have  been  given,  not  to  limit  business  to  the 
amount  therein  stated,  but  to  ensure  it  to  that  extent  and  to 
cover  any  bcUanoe  which  might  be  struck,  without  r^ard  to  the 
amount  of  business  that  produced  that  balance.  That  the  bond, 
to  the  extent  of  its  penalty,  was  intended  as  a  general  guaranty 
to  Saling  Wolfe  in  the  business  of  buying  and  selling  cotton. 

This  was  certainly  the  understanding  of  Saling  Wolfe  himself, 
when,  December  9th,  1874,  he  wrote  to  the  plaintifis,  saying: 
"Now,  gentlemen,  if  I  remember  correctly,  when  I  gave  the 
mortgage  of  our  property  to  you  it  read  in  that  way ;  if  I  draw 
more  than  $6,000,  our  property  is  responsible  for  it."  Witte 
also  testified  that  "  all  transactions  were  considered  by  plaintifis 
as  covered  by  the  bonds  in  existence."  This  view  is  confirmed 
by  the  subsequent  conduct  of  the  parties.  On  December  29th, 
1874,  a  new  arrangement  was  entered  into,  and  the  idea  that  the 
first  bond  and  mortgage  were  paid  and  discharged  was  not  even 
su^estecl.  On  the  contrary  the  new  arrangement  embraced  the 
identical  proi>erty  covered  by  the  first,  and  the  covenant  in  the 
bond  then  executed  was  in  the  following  words :  "  Also  to  pay  the 
said  Witte  Brothers  any  balance  that  may  be  due  them  by  him 
on  any  transactions  in  buying  and  selling  cotton  or  otherwise 
prior  to  the  date  last  ffiven/'  Ac.  This  covenant,  by  its  terms, 
covere  a  balance  then  due,  as  well  as  one  which  might  arise  after 
its  date  and  prior  to  maturity. 

In  respect  to  this  very  matter  of  the  absence  of  limitation  in 
the  contract,  this  case  is  not  analogous  to  that  of  Ryan  v. 
Shaicneetown,  14  ///.  20,  cited  and  relied  upon  by  the  defendants. 
In  that  case  certain  persons,  as  sureties,  gave  a  mortgage  to 
secure  a  loan  to  the  trustees  of  Shawneetown,  "  not  to  exceed 
$20,000."  The  loan  was  to  run  ten  years,  and  the  money  to  be 
used  for  walling  the  banks  of  a  river  adjacent  to  the  lots.  The 
bank  loaned  $40,000  for  that  purpose  and  took  their  note  for  it, 
and  brought  a  bill  to  foreclose  the  mortgage :  jETcH,  That  the 
loan  was  not  made  in  pursuance  of  the  mortgagey  and  that  the 
sureties  were  not  liable  even  for  $20,000.  That  case  did  not  go 
on  the  ground  oi  payment  by  exceeding  the  limits  but  of  depart- 
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%i,re  from  the  eontraet.  "  For  it  may  be  that  they  would  not 
have  become  responsible  for  any  amount  but  for  the  assurance 
that  the  loan  would  be  limited  to  the  amount  stipulated.'' 

In  this  case,  as  we  understand  the  contract,  there  was  no 
<i89urance  that  the  business  should  not  go  beyond  $6,000,  but, 
on  the  contrary,  the  covenant  was  to  pay  "  any  balance'^  that 
may  then  be  due  on  ''any  transactional^  in  buying  or  selling 
cotton  or  otherwise.  Conway  v.  Cunningham,  6  8.  C  351 ; 
Oreer  v.  Bush,  57  Miss.  575 ;  8,  C,  9  Reporter  473. 

Third.  The  third  and  fourth  exceptions  insist  that  if  Mrs. 
Wolfe  was  liable,  she  was  merely  surety  for  her  husband,  and,  as 
such  surety,  she  was  discharged  by  certain  transactions  of  the 
plaintiflfs  with  her  principal,  Saling  Wolfe.  It  is  not  perfectly 
«lear  that  Mrs.  Wolfe  was  merely  a  surety  and  not  a  joint  con- 
tractor. The  bonds  in  form  are  joint  and  several.  In  the  first 
the  covenants  were  to  be  performed  by  both  of  them,  and  in  the 
second  by  Saling  Wolfe  alone.  At  least  part  of  the  money 
advanced  was  to  support  the  family  and  make  crops  on  the 
different  plantations,  some  of  which,  as  well  as  some  of  the  stock, 
belonged  to  Mr.  and  some  to  Mrs.  Wolfe,  and  the  crops  followed 
the  ownership  of  the  property.  But  assume  that  she  was  only 
surety.  We  have  already  seen  that  a  married  woman  may  be 
surety  for  her  husband,  and  how  does  it  appear  that  she  was 
discharged? 

I.  It  is  insisted  that  Mrs.  Wolfe  was  released  from  liability 
on  the  first  bond  by  a  new  agreement,  without  her  consent, 
between  Saling  Wolfe,  her  principal,  and  the  plaintifis,  "  by  the 
lefter  of  November  27th,  1874,  whereby  the  rate  of  commissions 
allowed  Saling  Wolfe,  of  one  per  cent,  return  commissions,  was 
changed  from  that  nafned  in  the  bond."  The  letter  referred  to 
is  in  these  words :  "  We  would  here  mention  that  we  have 
divided  the  lot  I  M  I  so  as  to  render  your  account  sales  exactly 
for  376  bales  cotton,  on  which  full  commissions  are  to  be  charged, 
after  which  a  return  commission  will  be  credited  to  you."  It  is 
true  that  "any  agreement  between  the  creditor  and  principal 
which  varies  essentially  the  terms  of  the  contract  by  which  the 
surety  is  bound,  without  the  consent  of  the  surety,  will  relieve 
him  from  responsibility."     But  assuming  that  the  letter  as  to 
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return  TX)inmissions  was  an  agreement,  we  fail  to  see  that  it 
touched  the  terms  of  the  contract.  The  express  contract  only 
related  to  375  bales,  "  and  ship  to  them  for  sales,  on  commissions  of 
two  and  one-half  per  cent.,  375  bales  of  cotton."  This  contract 
was  complied  with  to  the  very  letter.  Beyond  that  there  was  no 
express  stipulation  as  to  commissions,  and  it  was  no  violation  of 
the  contract  to  make  a  reduction  of  commissions  in  accordance 
with  what  was  proved  to  be  the  usual  custom  and  practice  in  such 
cases. 

II.  It  is  also  insisted  that  Mrs.  Wolfe  was  relieved  from 
liability  on  the  second  bond  by  the  crop  mortgage  executed  by 
Saling  Wolfe  to  plaintiffi,  April  30th,  1879,  which  it  is  allied 
was  *'  a  new  agreement,  without  her  knowledge  or  consent,  by 
which  an  extension  of  time  was  granted  for  the  payment  of  aaid 
bondJ^  Saling  Wolfe  and  his  wife  had  given  to  the  plaintifib  a 
lien  on  their  crop  for  the  year  1876,  and  Saling  Wolfe  alone  had 
executed  a  lien  for  the  year  1877,  and  he  also  executed  a  crop 
mortgage  for  the  year  1878,  and  on  April  30th,  1879,  executed 
the  crop  mortgage,  which,  it  is  alleged,  extended  the  time  of 
payment  of  the  money  dlle  and  covered  by  bond  B.  This  paper 
was  signed  only  by  Saling  Wolfe.  It  was  given  expressly  as 
further  security  for  the  debt.  It  mentioned  nothing  about 
indulgence,  but  it  is  insisted  that  such  was  the  necessary  effect  of 
the  following  provision  in  it,  viz. :  "  And  it  is  the  true  intent 
and  meaning  of  the  parties  to  these  presents  that  if  the  said  Saling 
Wolfe  do  and  shall  well  and  truly  deliver  or  cause  to  be  delivered 
unto  the  said  Witte  Brothers  thirty  bales  of  cotton,  or  pay  the 
said  debts  or  sum  of  money  aforesaid,  with  the  interest  thereon,  if 
any  shall  be  due,  according  to  the  true  intent  and  meaning  of  said 
bond  and  these  presents,  then  this  deed  of^  bargain  and  sale  shall 
cease,  determine,  and  be  utterly  void,"  &c.  The  defendant  con- 
tends that  the  plaintiffs,  by  accepting  this  lien  to  deliver  thirty 
bales  of  cotton  in  October,  November  and  December,  1879, 
agreed  to  indulge  on  the  debt,  and,  by  implication,  bound  them- 
selves not  to  sue  until  that  time. 

Mere  indulgence  will  not  discharge  a  surety.  In  order  to 
have  that  effect  there  must  be  an  agreement  for  indulgence 
between  the   creditor  and   principal   debtor,  obligatory  on  the 
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credUoTy  and  for  a  certain  or  definite  period.  Pamell  v.  Prioe^ 
3  Hich.  121.  We  see  here  no  evidence  whatever  of  such 
agreement.  It  was  only  an  effort  to  secure  something  on  the 
debt.     The  plaintiffs  could  have  sued  at  any  moment. 

Fourth,  The  sixth  exception  insists  that  the  $4,000  bond, 
which  was  decreed  paid  in  the  case  of  Sarah  S.  Wolfe  v.  WiUe 
BrotherSy  should  have  been  eliminated  from  the  account  of  the 
plaintifis,  and  the  report  of  the  referee  should  have  been  recom- 
mitted and  recast  in  conformity  with  that  decree. 

After  the  referee  had  made  his  report  on  the  accounts,  Judge 
Hudson  decreed  that  the  bond  for  $4,000  and  the  chattel  mort- 
gage to  secure  it  had  been  discharged  by  the  application  to  this 
bond  of  the  proceeds  of  certain  cotton  which  had  been  sent 
forward.  At  first  view  it  would  seem  that  this  would  necessarily 
change  the  account  of  the  referee,  so  that  the  amount  of  the  first 
bond  should  be  set  down  as  a  credit  to  the  defendants,  or,  as  the 
defendants  say,  be  ^^  eliminated  from  the  account ;"  but  when  we 
look  to  the  manner  in  which  the  accounts  are  stated  we  \*ill  see 
that  this  is  not  the  case. 

The  advances  made  on  B,  and  C,  were  stated  in  one  account  in 
the  view  that  the  latter  was  cumulative  security  for  the  former. 
The  bonds  were  not,  as  in  the  case  of  simple  money  bonds,  the 
measure  of  the  amount  due,  but  the  limit  to  the  amount  which 
could  be  recovered.  The  actual  advancements  were  the  debt,  and 
the  bonds  were  only  the  securities  which  covered  it.  The  referee 
had  stated  all  the  advancements  before  bond  C  was  declared 
paid,  and  therefore  the  only  effect  of  striking  out  that  bond  was 
to  discharge  one  of  the  securities  which  covered  the  aggregated 
advances,  leaving  them  as  already  stated. 

That  decree,  however,  did  slightly  affect  the  credits.  The 
proceeds  of  twenty  bales  of  cotton  had  been  placed,  by  direction 
of  defendants,  under  bond  C,  but  that  was  observed  after  it 
appeared  that  said  bond  had  been  discharged  long  before,  and  as 
there  was  then  no  direction  as  to  how  the  proceeds  of  that  cotton 
should  be  applied,  the  plaintiffs  claimed  that  they  had  the  right 
to  have  it  applied  first  to  the  extinguishment  of  the  small  amount 
found  due  by  Saling  Wolfe  individually.  The  Circuit  judge 
allowed  the  claim,  decreed  nothing  against  Saling  Wolfe  indi- 
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vidually^  and  increased  thereby,  to  a  small  extent,  the  decree 
against  Saling  Wolfe  and  wife.  We  cannot  say  this  was  error. 
In  the  absence  of  direction  by  the  debtor  the  creditor  may  direct 
the  application  of  payments. 

The  decree  for  $1,232.85  against  Saling  Wolfe  and  wife  upon 
the  agricultural  lien  of  1876  is  a  simple  judgment  on  money 
demand,  and  not  covered  by  the  mortgages.  We  see  no  reason 
why,  under  the  code,  that  cause  of  action  could  not  be  united 
with  one  for  the  foreclosure  of  the  mortgage  against  the  same 
parties. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Simpson,  C.  J.,  and  McIveb,  A.  J.,  concurred. 


CASE  No.  1117. 
TRAPIER  V.  WALDO. 


1.  It  is  the  policy  of  the  courts  to  sustain  a  judicial  sale  when  it  can  be  done 
without  violating  legal  principles  or  inflicting  ii^jurj,  but  it  will  not  be 
confirmed  against  the  objections  of  a  purchaser,  where  the  title  is  bad  or 
of  doubtful  validity. 

2.  A  purchaser  at  a  judicial  sale  is  not  affected  by  irregularities  in  the  pro- 
ceedings under  which  the  sale  was  made,  if  the  court  had  jurisdiction  of 
the  subject-matter  and  all  proper  parties  were  before  it;  and  this  rule 
applies  as  well  to  cases  in  which  the  purchaser  objects  to  the  title  tendered, 
as  where  he  defends  his  purchase.    BtUow  v.  WittCf  3  S.  C.  323,  approved. 

3.  An  action  for  foreclosure  of  mortgage  of  lands,  lying  in  Gfeorgetown  oounty, 
was  instituted  in  the  Court  of  Common  Pleas  for  Charleston  county,  in 
October,  1879,  and  no  demand  was  made  by  the  defendants  for  a  change  of 
the  place  of  trial.  Hetd,  that  the  court  in  Charleston,  under  the  first 
paragraph  of  Section  149  of  the  Code  of  Procedure,  had  jurisdiction  of 
the  action,  and  such  jurisdiction  having  attached,  it  was  not  affected  by  the 
repeal  of  this  paragraph  in  December,  1879,  before  the  hearing. 

4.  But  as  to  parties  brought  in  by  amendment  after  such  repeal,  one  of  whom 
was  an  infJEUit,  and  the  other — an  adult — did  not  appear,  the  court  in  Charles- 
ton was  without  jurisdiction,  for  at  that  time  the  requirement  of  the  law 
was  that  the  action  must  be  tried  in  the  county  where  the  lands  lay.  As  to 
these  parties,  the  order  of  foreclosure  and  sale  was  void. 
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5.  In  an  action  for  foreclosure  of  mortgage  of  land,  the  personal  representa- 
tive of  the  mortgagor,  who  was  dead,  was  not  made  a  party,  although  the 
complaint  demanded  judgment  for  deficiency,  if  any.  Hdd,  that  this  non- 
joinder could  not  be  urged  by  the  purchaser  at  the  foreclosure  sale,  as  an 
objection  to  the  validity  of  the  sale. 

6.  The  administrator  of  a  deceased  heir-at-law  of  such  mortgagor  was  not 
a  proper  party  to  the  action. 

7.  Under  the  express  authority  conferred  upon  the  Probate  judge  by  Section 
138  of  the  Code  of  Procedure,  he  may  appoint  a  guardian  ad  litem  to 
appear  for  infants  who  are  parties  to  a  cause  in  the  Court  of  Common 
Pleas. 


Before  Mackey,  J.,  Charleston,  April,  1881. 

The  opinion  fully  states  the  case. 

Messrs.  W.  St.  J.  Jervey,  G.  R.  Walker ,  RuUedge  &  Yotrng,  C. 
R.  JfUes  and  T.  W.  Baoot,  for  appellants. 

Me8»rs.  Simonton  &  Barker ,  contra. 

November  19th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McGrOWAN,  A.  J.  Under  proceedings  in  the  case  of  Trapier 
V.  Trapier,  a  rice  plantation  in  Greorgetown  county,  known  as 
Windsor,  was  sold  by  order  of  court  in  1870,  and  purchased  by 
Mrs.  Sarah  C.  H.  Waldo,  of  New  York,  for  $21,500,  for  which 
she  gave  five  bonds,  each  for  the  sum  of  $4,300,  and  to  secure  the 
same,  executed  a  mortgage  of  "that  plantation  or  tract  of  land 
known  as  Windsor,  on  Black  river,  Georgetown  county,"  con- 
sisting of  several  parcels,  particularly  described.  The  said  Sarah 
died  about  1873,  leaving  a  paper  purporting  to  be  her  last  will 
and  testament,  executed  in  the  State  of  New  York,  by  which 
she  undertook  to  devise  Windsor  to  Horace  Waldo  and  Francis 
Waldo,  the  latter  of  whom  soon  after  died  in  New  .York,  leav- 
ing as  his  heirs-at-law,  his  widow,  Grertrude,  and  her  infant  son, 
Rhinelander  Waldo,  and  two  minor  children  by  a  former  mar- 
riage, viz.,  Rosalie  L.  and  Katherine  L.  Waldo.  Horace  Waldo 
was  named  executor  of  the  will  of  the  said  Sarah.  He  qualified 
in  the  State  of  New  York,  and  assumed  to  act  as  sole  executor, 
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but  the  will  was  never  lodged  or  proved  in  South  Carolina,  for 
the  reason,  as  stated,  that  it  was  not  executed  in  the  presence  of 
three  witnesses,  and,  therefore,  was  not  effective  as  a  will  in  this 
State. 

The  bonds,  secured  by  the  mortgage  aforesaid,  were  assigned, 
and  are  owned  by  different  parties — one  by  Mrs.  Charlotte  T. 
Trapier,  one  by  Benjamin  F.  Trapier,  one  by  Richard  S.  Trapier, 
one  by  Hannah  H.  Jervey,  wife  of  Arthur  P.  Jervey,  and  the 
remaining  one  by  the  plaintiff,  Alicia  S.  Trapier,  who  instituted 
these  proceedings  to  foreclose  the  morlgage.  Without  objection, 
the  complaint  was  filed  in  Charleston  courdy,  October  13th, 
1879,  and,  besides  the  owners  of  the  other  bonds  named  above, 
and  the  tenant  in  possession,  the  following  persons  were  made 
defendants,  viz.,  Horace  Waldo,  as  heir,  and  as  executor  of  the 
will  of  Sarah  C.  H.  Waldo,  and  Rosalie  L.Waldo  and  Katherine 
L.  Waldo,  minor  children  of  the  first  wife  of  Frank  Waldo, 
deceased,  being  heirs-at-law  of  Sarah  C.  H.  Waldo  at  the  time  of 
her  death. 

The  complaint  prayed  that  the  mortgage  be  foreclosed  by  sale 
of  the  land,  "and  the  proceeds  applied  to  the  payment  of  the 
debt,  and  execution  awarded  for  the  balance,  if  any."  Notice  of 
lis  pendens  was  filed  in  Charleston  and  Greorgetown  counties, 
which  described  the  land  and  stated  that  the  action  was  for  fore- 
closure of  mortgage,  &c.  To  this  complaint,  Horace  Waldo 
answered,  both  as  executor  and  heir,  November  8th,  1879.  On 
the  same  day,  Laurens  N.  Chisolm  was  appointed  by  the 
Probate  judge  of  Charleston  county,  guardian  ad  litem  of  the 
infant  defendants,  Rosalie  L.  and  Katherine  L.  Waldo,  and,  as 
such  guardian,  answered. 

On  February  2d,  1880,  leave  was  given  to  amend  the  com- 
plaint, and  May  19th,  1880,  an  amended  complaint  was  filed, 
making  Mrs.  Gertrude  Waldo,  the  widow  of  Frank  Waldo,  and 
Rhinelander  Waldo,  her  infant  son,  residents  of  the  State  of  New 
York,  defendants,  which  amended  summons  and  complaint  were 
duly  served  upon  the  said  defendants  on  June  1st,  1880,  under 
an  order  of  publication  of  May  29th,  1880.  No  new  notice  of 
lis  pendens,  after  amendment,  was  filed.  Under  a  general  order 
of  reference,  by  consent  of  all  the  counsel  engaged,  the  master 
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made  a  report  recommending  that  the  plantation  be  sold,  and 
the  proceeds  held  subject  to  the  further  order  of  court,  and  all 
questions  raised  by  the  pleadings  be  reserved.  July  16th,  1880, 
Judge  Thomson  made  an  order  confirming  the  report,  and 
ordering  ihe  land  sold  on  the  third  Tuesday  of  December  (21st), 
1880. 

The  land  was  not  sold  under  this  order  for  the  reason  that 
Khinelander  Waldo  was  not  represented  when  the  order  was 
made.  On  December  30th,  Judge  Wallace  appointed  W.  M. 
Bruns,  guardian  ad  litem  of  the  infant,  Rhinelander.  On  the 
next  day,  December  31st,  1880,  Bruns  filed  his  answer  as 
guardian  ad  litem,  and  the  master  reported  that  the  land  had 
not  been  sold  under  the  order  of  Judge  Thomson  because  the 
infant,  Rhinelander,  was  not  then  represented  in  the  cause,  and 
again  recommended  that  the  mortgaged  premises  be  sold,  &c. 

On  January  Ist,  1881,  Judge  Wallace,  by  consent  of  all  the 
counsel,  confirmed  the  report  and  ordered  sale.  Under  this 
order,  Windsor  was  sold  at  public  auction  in  the  town  of  Greorge- 
town,  on  February  1st,  1881,  and  was  knocked  down  to  the 
respondent,  Benjamin  Allston,  as  the  highest  and  last  bidder,  at 
the  price  of  $17,800.  Judgment  by  default  was  taken  against 
Gertrude  Waldo  on  February  21st,  1881,  being  the  first  day  of 
the  term.  The  case  was  not  put  on  calendar  6,  and  the  judg- 
ment was  not  endorsed  on  the  complaint. 

After  the  sale,  Mr.  Allston  went  upon  the  Windsor  planta- 
tion and  employed  labor  preparatory  to  planting  the  same,  but 
soon  after  he  refused  to  take  the  land,  and  the  matter  was  again 
referred  to  Master  Clancey,  and,  upon  his  report.  Judge  Mackey, 
February  25th,  1881,  issued  a  rule  against  Allston  to  show 
cause  why  he  did  not,  as  purchaser,  comply  with  the  terms  of 
sale.  To  this  rule  he  made  return,  refusing  compliance,  and 
allying  that  for  numerous  irregularities  and  violations  of  law 
m  the  proceedings  under  which  the  sale  was  made,  "it  was  im- 
possible for  the  master  to  make  a  legal  conveyance  of  said 
plantation."  The  question  thus  raised  was  also  referred  to 
Master  Clancey,  who,  after  a  careful  examination,  made  an  able 
report,  stating  that,  in  his  opinion,  good  titles  could  be  made  to 
Mr.  Allston,  and  recommending  that  the  rule  should  be  made 
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absolute.  Judge  Mackey  overruled  this  report  and  discharged 
the  rule.  From  this  order  the  appeal  comes  to  this  court  upon 
the  following  exceptions : 

1.  Because  his  Honor  erred  in  holding  that  the  said  respond- 
ent has  shown  reasonable  grounds  of  objection  to  the  title  which 
it  is  the  purpose  of  these  proceedings  to  compel  him  to  take^  and 
that  the  rule  be  discharged  with  his  costs  allowed  him. 

2.  Because  his  Honor  erred  in  holding  that  the  sale  was  void 
because  the  action  was  for  the  foreclosure  of  a  mortgage  of  a 
plantation  in  Greorgetown  county,  and  that  it  was  tried  in 
Charleston  county,  contrary  to  the  mandate  of  Section  146  of 
the  Code  of  Procedure,  Oen.  Stat.  597. 

3.  Because  his  Honor  erred  in  holding  that  Gertrude  Waldo, 
widow,  and  Rhinelander,  the  infant  child  of  Frank  Waldo, 
were  not  properly  before  the  court  when  the  cause  was  at  issue 
in  July,  1880,  or  at  the  time  when  the  account  should  have  been 
taken  and  proof  had  preparatory  to  a  decree  for  foreclosure  and 
sale,  and  are  not  bound  by  the  decree. 

4.  That  his  Honor  erred  in  holding  that  Katherine  L.  Waldo 
and  Rosalie  L.  Waldo,  the  other  infant  children  of  Frank 
Waldo,  were  not  properly  made  parties  to  the  cause  by  the 
appointment  of  Laurens  N.  Chisolm  as  guardian  ad  litem  by 
the  Probate  judge  of  Charleston  county,  inasmuch  as  no  juris- 
diction has  been  granted  by  the  statute  to  a  Probate  judge  to 
appoint  guardians  ad  litem  to  represent  infants  in  suits  pending 
in  the  Court  of  Common  Pleas. 

5.  Because  his  Honor  erred  in  holding  that  after  order  to 
amend  the  summons  and  complaint  by  making  new  parties,  a 
new  notice  of  lis  pendens  should  have  been  filed  in  the  cause,  there 
being,  it  is  submitted,  no  requirement  of  law  to  that  effect. 

6.  That  his  Honor  erred  in  holding  "  that  this  being  an  action 
against  infants,  ordering  a  sale  of  their  inheritance  in  land,  a 
reference  should  have  been  held  to  inquire  specially  whether  it 
was  for  the  interest  of  the  infants  or  necessary  that  the  land 
should  be  sold,  and  a  report  thereon  should  have  been  made  to 
the  court  before  decree." 

7.  Because  his  Honor  erred  in  holding  "  that  inquiry  should 
have  been  had  as  against  the  defendant  Horace  Waldo,  who 
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represented  the  personal  estate  of  S.  C.  H.  Waldo,  as  to  the 
sufficiency  thereof,  and  of  the  estate  of  Frank  Waldo  for  pay- 
ment of  the  debts  of  S.  C.  H.  Waldo  before  resort  was  had  to 
the  real  estate  of  infant  defendants.  And  that  the  administrators 
of  S.  C.  H.  Waldo  and  of  Frank  Waldo  were  necessary  parties 
to  the  suit  which  sought  a  decree  against  their  heirs  for  payment 
of  the  debts.'' 

8.  Because  his  Honor  erred  in  holding  "  that  the  rule  of  the 
Court  of  Equity  in  enforcing  a  contract  of  sale  against  a  pur- 
chaser requires  that  the  objections  to  the  title  raise  a  rational 
doubt  as  to  its  validity,  and  this  the  respondent  has  done.'' 

9.  That  his  Honor  erred  in  not  ruling  that  the  purchaser,  by 
his  action  in  going  on  the  land  and  exercising  acts  of  ownership, 
waived  his  right  to  make  objections  to  irregularities  in  the  pro- 
ceedings or  defects  which  may  be  cured  by  subsequent  orders  in 
this  cause. 

This  was  what  is  known  as  a  judicial  sale  by  the  court  as 
vendor.  From  the  nature  of  our  institutions  such  sales  are 
necessary  and  common  with  us,  and  it  is  the  policy  to  sustain 
them  when  it  can  be  done  without  violating  principles  or  injur- 
ing any  one.  We  were  gratified  when  it  was  announced  at  the 
bar  that  in  making  this  question  the  respondent  was  animated 
only  by  a  desire  to  test  the  validity  of  the  sale  under  which  he 
holds  and  to  get  good  titles.  It  has  been  said  that  at  such  sales 
the  rule  of  caveat  emptor  applies,  and  it  does  seem  to  have  been 
held  in  this  State,  "  that  by  the  falling  of  the  auctioneer's  ham- 
mer, and  by  the  entry  of  the  sale  by  the  master  in  *is  book,  the 
contract  of  sale  is  complete,"  yet  the  court  confirms  these  sales, 
and  in  doing  so  exercises  large  powers.  In  most  cases  a  refer- 
ence will  be  allowed  to  inquire  into  the  validity  of  the  title.  By 
his  bid  the  purchaser  in  some  sense  connects  himself  with  the 
proceedings,  and  Jhe  rule  is  that  if  he  refuse  to  take  a  conveyance 
and  complete  the  purchase  he  may  be  ordered  to  do  so.  "  But 
he  cannot  be  compelled  to  take  title  if  the  same  is  incurably  bad 
or  of  doubtful  validity.  If  there  is  a  defect  in  the  title,  and  it 
is  a  curable  one,  and  the  purchaser  is  offered  a  confirmatory 
deed,  which  remedies  the  defect,  he  cannot  refuse  to  complete 
the  purchase."     Ror.  Jud.  Sales  §  155  ;  5  WaU  Pr.  234. 
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In  this  ca^  it  is  not  alleged  that  there  were  any  defects  in  the 
title  of  the  mortgagor,  but  exclusively  in  the  legal  proceedings 
under  which  the  land  was  sold.  The  parties  to  that  proceeding, 
whose  title  it  was  the  object  to  transfer,  do  not  suggest  any  doubt 
as  to  the  validity  of  the  title.  Neither  plaintiff  nor  defendants — 
creditors,  personal  representatives  or  heirs  of  the  mortgagor- 
make  any  objections ;  these  are  raised  only  by  the  purchaser. 

It  is  well  settled  that  a  purchaser  at  a  judicial  sale  is  bound  to 
make  inquiry  as  to  the  jurisdiction  of  the  court  which  ordered 
the  sale,  and  whether  all  proper  parties  were  before  it,  but 
beyond  that  he  is  in  no  way  responsible  for  irregularities  in  the 
proceeding.  This  is  certainly  true  when  his  title  is  assailed  by 
others,  and  he  acts  defensively,  and  we  suppose  that  the  rule,  at 
least  to  the  same  extent,  applies  when  he  acts  offensively  and 
makes  the  objection  himself.  Our  view  upon  this  subject  is 
well  expressed  in  the  case  of  Bulow  v.  WUte,  3  S.  C.  323  :  "  If 
we  streteh  the  obligation  of  purchasers  at  public  sales  beyond  the 
mere  duty  of  ascertaining  whether  the  court  had  jurisdiction  in 
the  matter  in  which  it  claimed  to  act,  and  whether  all  the  parties 
to  be  bound  are  before  it,  in  the  language  of  Lord  Redesdale,  in 
Bend  v.  Hamil,  2  Soh.  &  Lef.  677,  '  we  shall  introduce  doubtB 
on  sales  under  the  authority  of  the  court  which  would  be  highly 
mischievous.'  Something  is  certainly  due  to  the  purchasers  at 
these  sales  from  the  confidence  which  the  public  resposes  in  the 
judgments  of  the  courts  of  the  country.  They  must  be  upheld, 
at  least  so  far  as  they  operate  on  the  title  of  parties  to  the  pro- 
ceeding ;  and  if  the  title,  though  of  infants,  is  thus  alienated  by 
the  sale,  the  conveyance  of  the  officer  of  the  court  operates  as  an 
estoppel  to  the  same  extent  and  in  the  same  manner  that  the 
proper  deed  of  an  adult  carrying  his  title  would  bar  him  from 
asserting  it  against  his  grantee,"  &c.  McNiah  v.  Gu^ardy  4 
Strobh.  Eq.  80;    Williman  v.  Holmes,  4  Rich.  Eq.  491. 

As  to  die  alleged  want  of  jurisdiction  in  the  court  of  Charleston 
county  to  foreclose  a  mortgage  on  lands  sUiuite  in  Georgetown 
county.  There  is  no  doubt  that  the  Court  of  Common  Pleas  has 
general  jurisdiction  in  the  matter  of  foreclosing  mortgages.  That 
was  part  of  the  jurisdiction  of  the  old  Court  of  Chancery,  to 
which  the  Court  of  Common  Pleas  succeeded  when  the  jurisdic- 
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tions  were  united  by  the  constitution  of  1868.  It  is  not  enough, 
however,  for  the  court  to  have  a  general  jurisdiction  of  the  sub- 
ject-matter; it  must  also  have  jurisdiction  of  the  particular 
cause,  and  to  have  that,  certain  things  are  required.  Although 
an  action  to  foreclose  a  mortgage  on  real  estate  partakes  some- 
what of  the  nature  of  a  proceeding  in  rem^  the  practice  is  settled 
that  persons  holding  certain  relations  to  the  property  must  be 
made  parties,  and  there  have  always  been  some  rules  of  procedure 
as  to  ^  local  court  in  which  the  proceeding  should  be  had.  In 
the  time  of  our  old  Court  of  Chancery  the  place  of  trial  was 
determined,  not  by  the  locality  of  the  land,  but  by  the  county  in 
which  the  defendants,  or  a  majority  of  them,  resided.  In  Smith 
V.  PdigrUy  2  Strobh.  Eq.  324,  a  bill  to  partition  real  estate  in 
Abbeville  county  was  actually  transferred  to  Charleston  because 
the  defendant  resided  there.  According  to  the  law,  as  it  stood 
then,  the  complaint  in  this  case  wits  properly  filed  in  Charleston, 
where  all  the  defendants  who  were  in  the  State  resided. 

But  in  1870  the  Code  of  Procedure  was  adopted,  which  pre- 
scribed a  new  rule  as  to  the  county  in  which  trials  should  be  had. 
The  provisions  on  the  subject  are  as  follows : 

"  Sec.  146.  Actions  for  the  following  causes  must  be  tried  in 
the  county  in  which  the  subject  of  the  action,  or  some  part  thereof, 
is  situated,  subject  to  the  power  of  the  court  to  change  the  place 
of  trial  in  cases  provided  by  statute.  *  *  *  3,  Yov  the 
foreclosure  of  a  mortgage  of  real  property.'^ 

Section  147  provides  that  certain  actions  must  be  tried  in  the 
county  "  where  the  cause,  or  some  part  thereof,  arose,  subject  to 
the  like  power  of  the  court  to  change  the  place  of  trial  in  cases 
provided  by  statute." 

Section  148  provides  that  in  all  other  cases  the  action  shall  be 
tried  in  the  county  in  which  the  defendant  resides,  &c.,  "subject, 
however,  to  the  power  of  the  court  to  change  the  place  of  trial 
in  the  cases  provided  by  statute." 

"Sec.  149.  If  the  county  designoied  for  that  purpose  in  the 
wmplaini  be  not  the  proper  county,  the  action  may,  notwithstand- 
ing,  be  tried  therein,  unless  the  defendant,  before  the  time  for  an- 
swering expire,  demand,  in  vrriting,  that  the  trial  be  had  in  the 
proper  county,  and  the  plaice  of  trial  be  thereupon  changed  by 
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consent  of  parties  or  by  the  order  of  the  court  as  is  provided  in 
this  section.  The  court  may  change  the  place  of  trial  in  the 
following  cases :  1.  When  the  county  designated  for  that  purpose 
in  the  complaint  is  not  the  proper  county.  2.  When  there  is 
reason  to  believe  that  an  impartial  trial  cannot  be  had/^  Ac. 

It  would  seem  that  these  r^ulations  were  prescribed  exclu- 
sively for  the  benefit  of  parties  to  the  suity  and  that  persons 
outside  of  the  record  have  no  rights  in  the  matter,  as  cases  of  all 
kinds  are  allowed  to  be  tried  in  any  county  by  "consent  of 
parties  or  by  the  order  of  the  court."  In  the  case  before  us,  no 
demand  in  writing  was  made  that  the  trial  should  be  had  in 
Georgetovm  oownty.  Indeed,  all  the  defendants  who  were  in  the 
State,  resided  in  Charleston,  and,  doubtless,  it  was  more  conven- 
ient for  both  clients  and  lawyers  that  the  case  should  be  there 
heard. 

In  opposition  to  this  view,  the  respondent  insists  that  the 
provision^  of  Section  149,  allowing  the  case  to  be  tried  in  a 
county  not  indicated  as  the  proper  one,  if  no  objection  be  made, 
do  not  apply  to  cases  arising  under  Section  146  relating  to  the 
locality  of  lands,  the  requirements  of  which  are  jurisdictional 
and  not  subject  to  waiver.  This  court,  has  decided,  more  than 
once,  that  the  provisions  of  Section  149  applied  to  cases  arising 
under  Section  148  in  relation  to  the  residence  of  defendants^  and 
that  it  was  merely  a  regulation  of  practice.  Lebeschultz  v. 
Magrath,  9  8.  C.  276 ;  Parker  &  Co.  v.  QHmes  &  Cb.,  Ibid.  284. 
We  are  not  aware  that  the  precise  point  here  made  has  ever  been 
decided  in  this  State,  but  we  do  not  see  why  the  provisions  of 
that  section  should  not  apply  as  well  to  cases  under  Section  146 
as  to  the  location  of  lands,  as  to  cases  under  Section  148  as  to 
the  residence  of  defendants.  In  both  sections,  the  power  is  given 
to  change  the  place  of  trial  "in  the  cases  provided  by  statute." 
And  one  of  the  cases  provided  by  statute  is  ^^when  the  county 
designated  for  that  purpose  is  not  the  proper  county." 

The  provisions  of  our  code  are  identical  with  those  of  the 
State  of  New  York,  and  in  that  State  the  exact  question  was 
decided  in  the  case  of  Marsh  v.  Lowry,  26  Barb.  197.  That 
was  an  action  for  the  foreclosure  of  a  mortgage  on  lands  in 
Westchester  county,  and  the  place  of  trial  was  in  the  city  of 
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Uew  York.  After  judgment  and  sale  of  the  mortgaged  premises, 
the  purchaser  raised  the  objection  that  the  action  was  not  tried 
in  the  county  where  the  premises  were  situated.  It  was  held 
that  ''a  demand  to  change  the  place  of  trial,  and  an  order  of 
court  thereon,  are  essential  to  change  the  place  of  trial,  even  in 
local  cavsea  of  action,  when  the  complaint  does  not  state  the 
proper  county.  *  *  *  The  last  section  places  the  application 
to  change  the  place  of  trial  because  the  cause  of  auction  is  local,  on 
the  same  footing,  in  one  respect,  as  when  the  motion  is  founded 
on  the  convenience  of  witnesses.  In  both  cases  there  must  be 
a  demand  or  motion  to  change  it,  and  in  both  there  must  be  a 
consent  to  the  change  or  an  order  of  court.  The  proceedings 
are  regular  in  the  county  first  selected  unless  the  consent  to 
change  be  given  or  an  order  of  court  be  made  to  that  effect,"  &c, 
16  How.  Pr.  42. 

But  it  is  said  that  when  the  order  of  sale  was  made,  the  first 
six  lines  of  Section  149  (indicated  above  in  italics)  had  been 
repealed  by  the  act  of  1879,  17  Stat.  14,  and,  therefore,  at  that 
time,  the  requirement  of  Section  146  that  the  action  ^^must  be 
tried  in  the  county,"  &c.,  was  absolute  and  not  subject  to  waiver. 
The  complaint  was  filed  October  13th,  1879,  and  the  answers  of 
the  parties  originally  made  defendants  were  all  filed  before  the 
repeal  aforesaid,  December  18th,  1879.  The  right  to  change 
the  place  of  trial  existing  at  the  time  the  answers  were  filed 
having  been  waived  by  the  parties,  the  jurisdiction  of  the  court 
in  Charleston  county  then  attached,  and,  having  attached,  it 
was  not,  as  to  the  parties  originally  made  defendants,  divested 
by  the  subsequent  repeal,  which  operated  only  prospectively 
from  its  passage;  and,  as  to  the  parties  who  were  originally 
made  defendants,  the  court  had  rightful  authority  to  proceed  to 
a  final  determination  of  the  cause.  After  the  jurisdiction  of 
the  court  vests,  it  cannot  be  div^ted  by  subsequent  events. 
Morgan^ 8  Heirs  v.  Morgan,  2  Wheat.  290;  MoUan  v.  Torrance, 
9  Wheat.  539 ;  12  Pet.  164 ;  United  States  v.  Dawson,  16  How. 
484. 

As  to  the  alleged  want  of  parties.  The  purchaser  at  a  fore- 
closure sale  of  mortgaged  premises  cannot  be  required  to  com- 
plete his  purchase  if  one  who  was  a  necessary  party  was  not 
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l^ally  before  the  court  when  the  order  of  sale  was  made. 
There  were  two  decrees  of  foreclosure  and  orders  of  sale. 
Where  the  inquiry  is  whether  the  necessary  parties  were  before 
the  court,  it  is  proper  to  consider  the  last  as  the  decree  in  the 
case,  January  1st,  1881.  Were  all  necessary  parties  before  the 
court  on  that  day  ?  The  question  is  made  by  one  who  has  no 
connection  with  the  case  except  through  his  purchase  of  the  land 
sold.  If  the  proceedings  are  sufficient  to  carry  good  titles  to 
the  land  he  should  not  be  heard  to  make  objections  which  readi 
beyond  that. 

Mrat  It  is  claimed  that,  this  being  an  action  to  foreclose  a 
mortgage,  the  personal  representative  of  the  mortg^or  was  a 
necessary  party,  and,  conceding  that  Horace  Waldo  may  have 
been  the  executor  of  Sarah  C.  H.  Waldo  in  the  State  of  New 
York,  he  was  not  her  legal  representative  in  South  Carolina,  and 
no  such  representative  was  before  the  court.  Originally,  the 
mortgagee  had  the  right  to  take  the  land  itself,  and  pay  himself 
out  of  the  rents  and  profits,  or,  as  an  alternative  remedy,  to 
foreclose  by  bill  in  chancery  the  debtor^s  equity  of  redemption. 
This  latter  was  termed  a  strict  foreclosure.  But  courts  of  equity 
delight  to  do  complete  justice,  and  they  adopted  the  system  of 
foredoavre  and  sale,  causing  the  proceeds  of  sale  to  be  brought 
into  court  and  applied  on  the  debt,  the  overplas,  if  any,  to  be 
paid  to  the  mortgage  debtor,  but,  in  case  of  deficiency,  the 
residue  had  to  be  collected  at  law.  To  avoid  this  circuity  of 
action,  another  advance  in  practice  was  made,  which  was  to 
allow  in  the  foreclosure  proceedings  also-  a  judgment  for  the 
remainder  of  the  debt.     Ror.  Jud.  Sales  §  185. 

This  practice  is  useful,  especially  when,  as  in  this  State,  the 
same  court  administers  both  law  and  equity.  There  is  no  doubt 
that  this  is  generally  the  proper  and  safe  practice.  The  plain- 
tiff in  this  case  made  an  effort  to  conform  to  it,  and  supposed 
she  had  done  so  when  she  made  a  party  defendant  "  Horace 
Waldo,  as  executor  of  the  last  will  and  testament  of  Sarah  C. 
H.  Waldo,  deceased,"  who,  as  executor,  submitted  himself  to 
the  judgment  of  the  court.  Under  these  circumstances  the 
order  of  sale  was  made,  but  it  now  appears  that  there  was  a 
misapprehension  in  the  matter — ^that  the  paper  purporting  to  be 
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the  will  of  Mrs.  Waldo  was  not  a  will  in  South  Carolina,  and 
that  Horace  was  not  her  personal  representative  in  this  State. 
Now,  the  question  arises  whether  it  was  so  indispensable  to  have 
before  the  court  the  personal  representative  of  Mrs.  Waldo, 
that  the  lack  of  such  party,  legally  appointed,  must  make  void 
the  sale  of  the  land. 

Whilst  the  practice  in  the  foreclosure  of  mortgages,  above 
indicated,  is  the  proper  one,  and  especially  useful  for  the  mort- 
gagee, as  giving  him  complete  justice,  is  he  obliged  to  conform 
to  it  on  pain  of  invalidating  the  whole  proceeding,  even  as  to 
the  sale  of  the  mortgaged  premises  ?  Would  not  the  proceed- 
ing be  maintainable,  at  least  to  carry  title  to  the  land,  if,  giving 
op  the  remainder  of  his  debt,  he  should  go  for  a  strict  fore- 
closure on  the  land  alone?  In  such  case,  the  personal  repre- 
sentative of  the  mortgagor  would  not  be  a  necessary  party.  We 
can  very  well  see  how  such  a  proceeding  might  fail  to  afford  full 
remedy  to  the  mortgage  creditors,  and  how  the  heirs  of  the 
mortgagor,  having  the  right  to  push  the  debts  over  on  the  per- 
sonalty, might  object  to  it ;  but,  if  neither  creditors  nor  heirs 
made  objection,  we  do  not  see  how  the  purchaser  of  the  land 
could  do  so.  "Although  a  mortgage  is  a  debt  primarily  charged 
on  the  personal  assets,  a  mortgagee  is  not  bound  to  involve  him- 
self in  an  intricate  account  concerning  the  personalty  of  his 
debtor,  and  may,  at  his  option,  pursue,  singly,  his  real  security, 
leaving  the  terre-tenant  to  his  remedies  for  re-imbursement. 
*  *  *  Whatever  may  be  the  form  of  procedure  as  to  fore- 
closure, the  same  propriety  exists  of  exempting  the  mortgagee 
from  the  necessity,  against  his  option,  of  intermeddling  in  the 
administration  of  the  personalty.  One  having  a  ready  remedy 
should  not  be  delayed  until  the  equities  of  all  interested  in  the 
matter  should  be  adjusted."  Bryce  v.  Bowers,  11  Rich.  Eq. 
49;  Wigkbman  v.  Oray,  10  Rich,  Eq.  518;  Wright  v.  Eaves, 
Ibid.  583. 

Does  it  alter  the  case  that  here  the  complaint  contained  a 
prayer  for  judgment  as  to  the  balance  of  the  debt  which  the 
proceeds  of  sale  might  leave  unpaid  ?  We  do  not  consider  this 
a  suit  for  the  enforcement  of  the  debt  of  the  ancestor  against 
land  in  the  possession  of  the  heirs,  but  for  the  foreclosure  of  a 


Digitized  by 


Google 


288  Trapiee  v.  Waldo. 


Opinion  of  the  Court 


mortgage.  In  this  view,  the  prayer  for  judgment  against  the 
heirs,  for  any  balance  of  the  debt,,  was  inappropriate.  Such 
prayer  could  only  be  made  properly  against  the  personal  repre- 
sentative of  the  debtor-mortgagor.  That  prayer  was  made,  but 
as  soon  as  it  appeared  that  Horace  Waldo  was  not,  in  this  State, 
the  representative  of  Mrs.  Waldo,  it  became  ineffectual  and  mere 
surplusage.  But  the  fact  that  such  prayer  was  in  the  complaint 
did  not  vitiate  other  prayers  which  were  good,  or  affect  the 
relief  gi'anted  to  the  extent  which  was  authorized  by  the  plead- 
ings and  the  state  of  the  parties.  The  heirs  of  the  mortgagor 
were  alj  parties,  and  the  proceeding  stood  substantially  as  if  its 
original  scope  had  been  only  for  a  sale  of  the  land  by  a  strict 
foreclosure. 

Mrs.  Waldo  had  no  personal  property  in  the  State,  and 
administration  on  her  estate  would  be  purely  formal.  It  is 
familiar  doctrine  that  the  administrator  has  no  control  over  land, 
or  right  to  control  the  proceeds  thereof.  Bank  v.  Inglesbyj 
Spears  Eq.  399.  We  are  of  opinion  that  the  respondent  oBumot 
refuse  to  complete  his  purchase  of  the  land,  on  the  ground  that 
the  administrator  of  Sarah  C.  H.  Waldo,  appointed  in  South 
.  Carolina,  was  not  a  party  to  the  proceedings  under  which  the 
land  was  sold. 

In  the  view  we  take  of  the  case,  the  personal  representative 
of  Frank  Waldo  was  not  a  proper  party  to  the  proceedings. 
He  was  not  liable  for  the  mortgage  debt,  and,  in  this  proceed- 
ing, no  judgment  could  be  rendered  for  it  or  any  part  of  it 
against  his  administrator.  His  widow  and  children  were  proper 
parties  only  for  the  reason  that,  after  his  death,  they  were  heirs 
of  Mrs.  Sarah  C.  H.  Waldo,  who  were  necessary  parties  for  the 
purpose  of  carrying  to  the  purchaser  her  title  which  had  descended 
to  them. 

Second,  It  is  denied  that  the  judge  of  Probate  had  the  right 
to  appoint  guardians  ad  litem  for  the  infant  heirs-at-law,  Rosalie 
L.  Waldo  and  Katherine  L.  Waldo,  and,  therefore,  they  were 
not  properly  parties  in  the  cause.  Section  138  of  the  code,  in 
the  title  headed  "  Parties  to  Civil  Actions,"  under  which  the 
appointment  was  made,  is  in  these  words :  "  When  an  infant  is 
a  party  he  must  appear  by  guardian,  who  may  be  appointed  by 
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tiie  court  in  which  the  action  is  prosecuted,  or  by  a  judge 
thereof,  or  a  Probate  judge,"  The  corresponding  section  of  the 
New  York  code  is  in  the  precise  words  of  this  section,  except  the 
Jast  phrase,  which  is,  '^  or  a  county  judge," 

We  have  not  been  referred  to  a  case  in  which  the  point  was 
made  either  as  to  the  power  of  a  Probate  judge  in  this  State,  or 
that  of  a  county  judge  in  New  York.  Under  these  circum- 
stances we  can  only  adopt  our  own  construction.  In  our  State 
the  Probate  judge  has  jurisdiction  in  relation  to  the  appoint- 
ment of  guardians  and  the  management  of  the  estates  of  their 
wards,  and  in  all  business  appertaining  to  minors.  We  do  not 
think  that  the  provision  authorizing  said  judge  to  appoint  a 
guardian  ad  litem  for  an  infant  party  to  a  case  in  another  court 
is  so  extraordinary  as  to  require  us  to  disregard  its  express 
terms.  The  Court  of  Equity  treats  infant  parties  as  wards  of 
the  court.  These  infant  defendants  were  represented,  and  their 
rights  fully  considered. 

Third,  But  it  is  insisted  that  Mrs.  Gertrude  Waldo  and  her 
infant  son,  Rhinelander,  residents  of  the  city  of  New  York, 
were  not  legally  made  parties  to  the  cause  in  Charleston  county, 
and  that  Mrs.  Waldo,  when  the  attempt  was  made  to  bring  her 
in  as  a  party  by  publication,  made  default,  and  the  order  pro 
confesso  was  not  entered  until  after  the  last  decree  of  foreclosure 
and  order  of  sale.  Mrs.  Waldo  and  her  son  were  heirs  of  Frank 
Waldo,  and,  through  him,  necessary  parties.  Publication  was 
not  made  against  them  until  after  the  amendment  to  the  com- 
plaint was  filed,  May  19th,  1880,  which  was  subsequent  to  the 
repeal  of  the  six  lines  of  Section  149,  December  18th,  1879, 
before  referred  to.  An  amendment  for  the  purpose  of  making 
new  parties  must,  upon  a  question  of  jurisdiction,  be  considered 
as  to  such  parties  an  original  proceeding.  Campbell  v.  Bovme, 
5  Paige  36 ;  4  Wait  Pr,  691 ;  Jeffries  v.  Cook,  (Cal.)  Rep,  Nov. 
1881,  586. 

At  the  time  the  amendment  was  filed  to  make  Mrs.  Waldo 
and  her  son  parties,  the  law  permitting  the  trial  by  the  court  in 
Charleston,  provided  no  objection  was  made,  had  been  repealed, 
and  that  repeal  had  rendered  nugatory  the  succeeding  provision 
Aat  "  The  court  may  change  the  place  of  trial  in  the  following 
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cJases:  1.  When  the  county  designated  for  that  purpose  in  the 
complaint  is  not  the  proper  county.''  At  that  time,  Section  146 
was  left  of  force,  without  qualification  or  exception,  requiring, 
in  positive  terms,  that  "  The  action  must  be  tried  in  the  county 
in  which  the  subject  of  the  action  or  some  part  thereof  is 
situated." 

It  seems  to  us  that  the  court  in  CharlQgton  never  acquired 
jurisdiction  over  the  persons  of  Gertrude  Waldo  aiid  her  infant 
son,  Rhinelander.  This  was  not  a  mere  irregularity,  but  a  sub- 
stantial defect,  which  rendered  the  decree  of  foreclosure  and 
order  of  sale  void,  so  far  as  these  parties  were  concerned,  and 
we  are,  therefore,  constrained  to  hold  that,  to  this  extent,  the 
title  tendered  the  purchaser  was  defective  and  cannot  be  cured. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Simpson,  C.  J.,  and  McIveb,  A.  J.,  concurred. 


CASE  No.  1118. 
McINTYRE  V.  McINTYRE. 


1.  The  intention  of  the  testator  must  prevail  wjien  not  in  conflict  with  some 
rule  of  law.  ' 

2.  In  this  State,  the  rule  in  Shelley's  Case  does  not  apply,  where  the  word  tww 
after  a  precedent  life-estate  is  so  qualified  by  additional  words  as  to  evince 
an  intention  not  to  use  "issue"  in  the  sense  of  an  indefinite  line  of  descent 

3.  Lands  were  devised  to  A.  for  life  and  after  her  death  to  be  equally  divided 
between  her  children,  to  be  held  by  them  for  life,  and  after  their  death  to 
the  issue  of  them  and  their  heirs  forever.  Held,  that  the  children  of  A.  after 
her  death  took  a  life-estate  with  remainder  in  fee  to  their  immediate  i*ue 
as  purchasers. 


Before  Aldrich,  J.,  Marion,  November,  1880. 

This  was  an  action   by  George  A.  McIntyre  and  othere, 
children  of  Archibald  McIntyre,  deceased,  (the  testator,)  against 


Digitized  by 


Google 


McIntyre  v.  McIntyre.  291 

April  Term,  1881. 

Robert  C.  McIntyre  and  others,  children  of  testator.  All  the 
children  of  testator's  children  were  parties  defendant.  Archibald 
McIntyre  executed  his  will  April  28th,  1850,  and  died  within  a 
month  afterwards.  The  widow  of  testator  died  in  February, 
1880.  Soon  afterwards,  the  plaintiffs  brought  this  their  action 
for  a  partition  of  the  lands  of  testator,  but  doubts  having  been 
entertained  as  to  the  right  of  testator's  children  to  an  absolute 
estate  in  this  property,  the  grandchildren  were  made  parties,  and 
a  construction  of  testator's  will  asked  for. ,  The  entire  will  is 
given  in  the  opinion  of  this  court,  and  other  facts  are  stated 
therein. 

Mr.  W.  W,  HarUee,  for  appellants,  cited  and  commented  on 
the  cases  to  be  found  in  Bailey  Eq.  541 ;  1  ERU  Ch.  268 ;  2 
Id.  198  7  Rich.  Eq.  407 ;  1  Bro.  Ch.  C.  206  ;  2  Strange  1125 ; 
7  T.  R.  531;  2  Spears  793;  1  Sirobh.  Eq.  344;  3  Rich.  Eq. 
559;  1  Id.  407;  2  HUl  Ch.  244;  10  S.  C.  58;  6  Rich.  26. 
Also,  4  Kent  219-230 ;  Feame  Rem.  119,  134.  Mr.  Feame  on 
page  118,  is  not  sustained  by  the  authorities  cited. 

Mr.  C.  D.  Evansy  contra,  cited  some  of  the  same  authorities, 
and,  also,  4  Rich  Eq.  428,  439. 

November  21st,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  Archibald  McIntyre,  having  duly  made  and 
executed  his  last  will  and  testament,  departed  this  life  in  May, 
1850,  leaving  his  widow  and  nine  children  named  in  his  will 
surviving,  another  child  having  been  born  soon  after  his  death. 
All  of  these  children  now  have  issue  living,  one  of  them  having 
had  issue  born  since  the  commencement  of  these  proceedings* 
The  testator  left  a  very  considerable  real  and  personal  estate, 
which  he  disposed  of  as  follows :  *^I  give,  devise  and  bequeath, 
aftier  the  payment  of  my  just  debts,  to  my  well-beloved  wife, 
Sophia  McIntyre,  for  the  term  of  her  natural  life,  all  my 
property,  real  and  personal,  to  wit:  [Here  follows  a  description 
of  liie  property.]  To  have  and  to  hold  all  the  said  property, 
real  and  personal,  and  the  increase  thereof,  for  the  term  of  her 
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natural  life ;  and  from  and  immediately  after  her  decease  to  my 
children  now  living,  Matilda,  Richard,  Robert,  Duncan,  George, 
Rebecca,  Archibald,  Joseph,  Sarah,  and  one  in  process  of  being, 
but  not  yet  born,  should  the  same  live  after  its  birth,  likewise 
for  the  term  of  their  natural  lives,  and  to  be  divided  among 
them  share  and  share  alike,  the  children  of  deceased  parents 
representing  such  deceased  parents  and  taking  his  or  their  share 
only;  and,  finally,  upon  the  decease  of  my  said  children  now 
living,  and  that  now  in  process  of  being,  to  the  issue  of  them 
and  their  heirs  forever.  Item,  And  I  do  hereby  appoint  my 
well-beloved  wife,  the  said  Sophia  McIntyre,  the  executrix  of 
this  my  last  will  and  testament.  I  do  hereby  authorize,  direct 
and  empower  my  said  executrix  to  keep  my  estate,  real  and 
personal,  together,^  and  to  manage  and  improve  the  same  during 
her  natural  life,  that  it  may  pass  at  her  death  into  the  hands  of 
my  said  children,  the  life-tenants  after  her,  and  descend  to  their 
heirs  in  an  improved  and  accumulated  condition.  And,  finally, 
all  the  rest  and  residue  of  my  estate  and  effects,  real  and  personal, 
whatsoever  and  wheresoever,  not  herein  disposed  of,  after  pay- 
ment of  my  debts  and  legacies,  and  funeral  expenses  and  other 
charges,  I  do  give,  devise  and  bequeath,  in  manner  and  form, 
upon  the  same  limitations  and  to  the  same  parties  aforesaid." 

The  widow  took  possession  of  all  the  property  as  executrix 
and  tenant  for  life,  and  remained  in  possession  until  her  death 
in  February,  1880.  After  the  death  of  the  testator,  but  befofe 
the  death  of  the  widow,  two  of  the  sons  named  in  the  will, 
Richard  and  Archibald,  died,  each  leaving  one  child :  'Richard 
leaving  a  son  named  Richard  H.,  and  Archibald  leaving  a  son 
also  named  Archibald. 

There  is  no  controversy  as  to  the  disposition  of  the  personal 
property,  satisfactory  provisions  for  its  distribution  having  been 
made,  and  the  only  questiqp  is  as  to  the  real  estate— or  rather  the 
proceeds  thereof — it  having  been  sold  under  an  order  granted  in 
these  proceedings,  which  directs  that  the  proceeds  be  held  subject 
to  the  order  of  the  court. 

The  Circuit  judge  held  that  under  a  proper  construction  of  the 
will  of  the  testator  each  of  his  children  took  an  estate  for  life  in 
the  realty,  with  remainder  to  their  children  in  fee,  and  directed 
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that  when  the  master  shall  collect  the  bonds  given  to  secure  the 
purchase-money  of  the  real  estate,  he  shall  invest  the  same  in 
bond^  bearing  interest  payable  annually,  which  interest  shall  be 
paid  to  the  life-tenants,  and  that  the  corpus  be  paid  to  the  tenants- 
in-fee,  or  their  guardians,  as  the  life-estates  determine.  From 
this  judgment  the  plaintifi^  and  certain  of  the  defendants  appeal 
upon  two  grounds :  First  Because  of  error  in  the  construction 
of  the  will,  the  appellants  claiming  that,  by  a  proper  construc- 
tion of  the  will,  the  children  of  the  testator  take  a  fee-conditional 
and  not  a  life-estate  in  their  shares  of  the  realty.  Second. 
Because  Richard  H.  and  Archibald  Mclntyre,  the  two  children 
of  the  deceased  sons,  take  an  absolute  estate  in  fee-simple  by  the 
express  terms  of  the  will,  and,  therefore,  the  judgment  of  the 
Circuit  Court  must,  in  any  view  of  the  question,  be  so  modified 
as  to  give  them  at  once  their  shares  of  the  corpus  absolutely. 

There  is  no  doubt  that  the  rule  in  construing  a  will  is  that 
the  intention  of  the  testator  must  govern,  unless  such  intention 
is  in  conflict  with  some  rule  of  law.  In  this  case,  we  suppose 
there  is  as  little  doubt  that  the  testator  only  intended  to  give 
his  children  a  life-estate,  for  he  says  so  in  express  terms  in  the 
direct  gift  to  them,  and,  in  a  subsequent  part  of  his  will,  speaks 
of  his  children  as  life-tenants. 

But  this  is  not  conclusive,  for  if  this  manifest  intention  comes 
into  conflict  with  a  well-settled  rule  of  law,  it  cannot  be  carried 
into  effect,  but  the  intention  must  give  way  to  the  rule  of  law. 
The  appellants  contend  that  this  intention  of  the  testator  comes 
into  conflict  with  a  rule  of  law  which  has  been  so  long  and  so 
firmly  settled  as  to  entitle  it  to  be  called  a  rule  of  property, 
which  is  familiarly  known  as  the  rule  in  SheUey^s  Case,  With- 
out entering  into  a  consideration  of  the  origin  of  this  rule  or 
the  reasons  upon  which  it  was  originally  founded,  it  is  sufficient 
for  us  to  say  that  by  that  rule  it  is  well  settled  that  where  there 
is  a  devise  to  A.  for  life,  and,  at  his  death,  to  his  issue,  the  lim- 
itation to  the  issue  serves  only  to  enlarge  the  estate  of  A.  to  a 
fee-conditional,  and  does  not  create  a  remainder  to  the  issue  as 
purchasers,  notwithstanding  the  manifest  intent  to  the  contrary. 
Whitworth  V.  Stuckey,  1  Rich.  Eq,  404,  and  the  cases  therein 
cited.     So,  that  if,  in  this  case,  the  devise  were  to  the  children 
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of  the  testator  "  for  the  term  of  their  natural  lives,"  and,  at 
their  decease,  "  to  the  issue  of  them,''  with  nothing  more,  then, 
clearly,  an  estate  in  fee-conditional  would  have  been  created, 
and  the  issue  could  not  take  as  purchasers,  fiut  such  are  not 
the  terms  of  the  devise  under  consideration. 

The  terms  are  to  the  children  for  life,  and,  at  their  decease, 
^'to  the  issue  of  them  and  their  heirs  forever"  So  that  the 
precise  question  in  this  case  is,  whether  the  words  italicized  in 
the  preceding  sentence  are  sufficient  to  take  the  case  out  of  the 
operation  of  the  rule  in  Shelley's  Case.  It  is  not  to  be  denied 
that  there  is  no  little  conflict  in  the  English  cases  upon  this 
question ;  but  we  think  the  authorities  in  this  State  conclusively 
show  that  where  the  word  "  issue  "  is  so  qualified  by  additional 
words  as  to  evince  an  intention  that  it  is  not  to  be  taken  as 
descriptive  of  an  indefinite  line  of  descent,  but  is  used  to  indicate 
a  new  stock  of  inheritance,  the  rule  does  not  apply. 

In  Myers  v.  Anderson^  1  Strobh.  Eq,  346,  the  testator  gave 
certain  slaves  to  his  son  for  life,  and  at  his  death  to  be  equally 
divided  between  his  two  daughters  "  during  their  natural  lives," 
and  after  their  death  "  to  be  the  absolute  property  of  the  i®ue 
of  their  bodies  forever."  The  court  held  that  the  daughters 
took  only  life-estates  with  remainder  to  their  issue  as  purchasers. 
In  this  case  the  court  uses  the  following  language :  "  All  the 
authorities  agree  that  if  the  limitation  be  to  the  heirs  of  the  body 
or  issue,  and  to  their  heirs,  this  constitutes  them  purchasers,  as  it 
shows  an  intention  to  give  them  an  estate  not  inheritable  from 
the  first  taker,  but  an  original  estate,  inheritable  from  themselves 
as  a  new  stock  of  descent."  It  is  true  that  this  was  a  bequest  of 
personal  property,  but  as  will  be  seen  from  the  remarks  of 
Dunkin,  chancellor,  in  delivering  the  opinion  of  the  Court  of 
Errors  in  McLure  v.  Young,  3  Rich.  Eq.  576,  this  principle  was 
regarded  as  equally  applicable  to  a  devise  of  real  estate. 

In  that  case  the  devise  was  to  the  daughter  of  the  testator 
for  life,  "  and  at  her  death  I  give,  bequeath  and  devise  the  same 
absolutely  and  forever  to  her  lineal  descendants;  and  in  case  she 
should  die  without  lineal  descendants  (one  or  more)  living  at  the 
time  of  her  death,  then  it  is  my  will  that  the  whole  of  said  real 
estate  revert  to  my  estate  and  be  disposed   of  as  hereinafter 
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directed."  The  daughter  having  died  leaving  a  son,  it  was  held 
that  the  daughter  took  a  life-estate  with  remainder  to  her  son  as 
purchaser.  In  this  case  the  doctrine  laid  down  in  Myers  v. 
AnderaoUy  supra,  was  distinctly  recognized  and  declared  appli- 
cable to  real  as  well  as  personal  estate,  and  the  distinction 
between  this  case 'and  that  of  Whitioorth  v.  Stuckey,  supra,  was 
pointed  out.  In  that  case  there  were  no  additional  words  quali- 
fying the  term  "  issue,"  and  hence  it  was  there  r^arded  as  a 
word  of  limitation,  and  the  case  fell  within  the  rule  in  Shelley's 
Case;  but  in  McLure  v.  Young,  as  in  Myers  v.  Anderson,  there 
were  such  additional  words  and  hence  those  cases  did  not  fall 
within  that  rule. 

It  will  be  observed  that  the  additional  words  in  both  Myers 
V.  Anderson  and  McLure  v.  Young,  which  were  held  to  take 
those  cases  out  of  the  operation  of  the  rule  in  Shelley's  Case,  were 
not  so  strong  as  in  the  case  now  under  consideration.  In  the 
former  the  words  Arere :  "  To  be  the  absolute  property  "  of  the 
issue,  and  in  the  latter  "  absolutely  and  forever,"  which  the  court 
held  were  equivalent  to  a  devise  to  the  issue  and  their  heirs ;  and 
these  are  the  words  used  in  this  case. 

In  Lemacks  v.  Glover,  1  Rich.  Eg.  141,  there  was  a  bequest 
of  personal  property  to  the  use  of  the  testator's  sister  Jane,  "  and 
after  her  death  I  give  and  bequeath  the  same  to  the  heirs  of  her 
body,  to  them,  their  heirs  and  assigns  forever,"  and  the  court 
held  that  the  words  *^  heirs  of  the  body,"  which  are  stronger 
words  of  limitation  than  the  word  "issue,"  were  words  of 
purchase — one  of  the  grounds  of  the  decision  being  that  the 
additional  words  "to  them,  their  heirs  and  assigns  forever," 
evinced  an  intention  that  such  heirs  should  take  in  their  own 
right  as  a  new  stock  of  inheritance  and  not  successively  and  by 
descent  from  the  first  taker.  In  support  of  this  decision  Dunkin, 
chancellor,  delivering  the  opinion  of  the  court,  in  addition  to 
two  English  cases  there  cited,  relied  upon  the  case  of  Dott  v. 
Wilson,  1  Bay  452,  where  the  bequest  was  to  Sarah  Dott  "  during 
her  life,  (without  the  control  of  her  husband,)  and  at  her  death 
to  the  heirs  of  her  body  and  their  heirs  and  assigns  forever ;  but 
if  she  should  leave  no  issue,  then  to  be  disposed  of  as  she  should 
think  proper."     In  that  case  the  court  said:  "That  she  [the 
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testatrix]  did  not  mean  or  intend  a  perpetuity  is  obvious  from 
her  adding  immediately  after  the  words  heirs  of  her  body,  ^and 
their  heirs  and  assigns  forever.^  That  although  the  first  words, 
*  heirs  of  her  body/  unqualified  and  alone,  would  have  made  an 
estate-tail,  yet  the  words  superadded  or  engrafted  on  them  make 
a  joint  tenancy,  which  is  tantamount  to  share  and  share  alike, 
and  evidently  shows  she  intended  an  equal  distribution  of  the 
property  among  her  grandchildren  after  her  daughter's  death." 
Chancellor  Dunkin  further  remarks  upon  this  case  that  "the 
decision  of  the  court  was  made  on  the  qualifjdng  terms  stated, 
although  they  thought  that  if  any  doubt  existed  on  that  clause 
it  was  removed  by  the  language  used  in  the  proviso."  In 
Lemacks  v.  Glover,  Harper,  chancellor,  dissented  upon  another 
point,  and  commenced  his  dissenting  opinion  in  these  words: 
"It  seems  hardly  to  be  questioned  that  the  words  ^to  the  heirs 
of  her  body,  to  them  and  their  heirs  and  assigns  forever,'  are  to 
be  regarded  as  words  of  purchase.  In  addition  to  the  cases 
referred  to  by  the  chancellor,  the  cases  of  Doe  v.  Laming,  2 
Burr.  1100,  and  Lvddington  v.  Kime,  1  Ld.  Raym.  203,  are 
authority  that  after  a  devise  to  ^ heirs  of  the  body'  or  'issue,' 
the  superadded  words  'and  to  his  or  their  heirs'  have  the  effect 
of  converting  the  former  into  words  of  purchase.  *  *  * 
But  in  the  present  case  it  is  plain  that  the  words  must  be 
regarded  as  words  of  purchase  only,  and  not  words  of  limita- 
tion. The  words  of  limitation  are  added — 'their  heirs  and  assigns 
forever' — denoting  that  the  former  words  signify  merely  the 
persons  who  are  to  take  in  the  first  instance,  and  do  not  include 
any  succession.  The  persons  who  are  to  take,  are  to  take  in  fee 
or  absolutely." 

It  will  be  observed  that  this  distinguished  chancellor,  whose 
language  has  just  been  quoted,  delivered  the  opinion  of  the 
court  in  Whitworth  v.  Stuckey,  at  the  next  succeeding  term  of  the 
court,  where  he  held  that  a  devise  to  one  for  life,  and  at  his 
death  to  his  issue,  there  being  no  superadded  words  qualifying 
the  term  "  issue,"  enlarged  the  estate  given  for  life  to  the  first 
taker  to  a  fee-conditional,  and  that  he  soon  afterwards  concurred 
in  the  case  of  Myers  v.  Anderson,  where  the  superadded  words 
r^arded  as  equivalent  to  the  words  "and  to  their  heirs,"  had 
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tie  effect  of  converting  the  word  "issue''  from  a  word  of  limita- 
tion into  a  word  of  purchase.  This  shows  that  he  recognized 
fully  the  distinction  which  we  have  drawn  in  this  case. 

It  seems  to  us  clear  that  the  case  now  under  consideration 
comes  fully  up  to  the  test  laid  down  by  Sir  William  Blackstone 
in  the  famous  case  of  Perrin  v.  Blake,  as  to  whether  the  rule  in 
SheUejfa  Case  is  to  be  controlled  by  the  manifest  intent  of  the 
testator.  For  this  purpose,  according  to  his  opinion,  two  things 
must  appear  upon  the  face  of  the  will :  1.  "That  the  testator 
meant  to  confine  the  first  taker  to  an  estate  for  his  life."  2. 
"That  he  meant  to  effectuate  that  intent  by  some  clear  and 
intelligent  expression  of  a  design  to  have  the  heirs  of  his  son 
take  by  purchase  and  not  by  descent." 

•  Now  it  is  perfectly  manifest  that  the  first  requirement  of  this 
test  is  met  by  the  terms  of  the  will  now  under  consideration,  for 
the  testator  has,  in  express  terms,  declared  his  intention  that  his 
children  should  take  estates  for  their  lives  only.  It  is  conceded, 
however,  that  this,  by  itself,  would  not  be  sufficient,  and  we 
must,  therefore,  be  also  satisfied  that  the  second  requirement  is 
met — that  is,  that  the  testator  has  expressed  clearly  his  design  that 
those  who  are  to  take  aft-er  the  children  are  to  take  by  purchase 
and  not  by  descent.  The  language  which  he  used  is,  "to  the 
issue  of  them  and  their  heirs  jorenerP  Now  what  does  this 
language  mean  ?  It  cannot  mean  that  the  issue  of  the  children 
are  to  take  by  descent,  because,  if  that  construction  is  placed 
upon  it,  then  the  result  would  be  that  the  issue,  if  they  could 
take  at  all,  would  take  an  estate  in  fee-conditional,  while  the 
language  declares  that  the  issue  are  to  take  in  fee-simple,  for  it 
is  clear  that  no  more  appropriate  language  could  be  used  to 
create  an  estate  in  fee-simple  in  the  issue  than  the  language 
employed — to  them  and  their  heirs  forever.  Hence,  to  apply  the 
rule  in  Shelley's  Case  to  the  devise  under  consideration  would 
defeat  both  of  the  intentions  of  the  testator,  declared  in  express 
terms:  1.  That  the  cliildren  should  take  estates  for  their  lives 
only.     2.  That  their  issue  should  take  estates  in  fee-simple. 

Applying  the  language  used  by  Johnston,  chancellor,  in  his 
Circuit  decree  in  Myers  v.  Anderson,  which  is  quoted  with 
approbation  in  the  opinion  of  the  Court  of  Errors  in  McLure  v. 
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Youngj  to  this  case,  we  may  say,  if  obliged  by  the  rules  of  law 
to  extend  the  interests  of  the  children  of  the  testator,  which  are 
expressly  declared  to  be  for  life  only,  to  estates  in  fee-conditional, 
or  practically  in  fee-simple — ^all  of  them  having  had  issue  born — 
and  to  declare  that  the  interest  which  is  given  to  their  issue  ex- 
pressly in  fee-simple  is  no  interest  at  all — that  the  absolute 
property  is  not  in  the  issue  to  whom  it  is  given,  but  in  their 
parents,  to  whom  it  is  not  given ,  but,  on  the  contrary,  from 
whom  it  is  expressly  withheld ;  if  we  are  required  by  the  rule, 
in  SheU^y^s  Case,  to  do  this,  we  should  feel  that  we  were  sacrific- 
ing the  intention  of  the  testator,  as  to  which  there  can  be  no 
mistake.  But  no  such  unpleasant  alternative  is  presented  to  us, 
for,  as  we  have  shown,  without  infringing  the  rule  in  that 
celebrated  case,  and  only  recognizing  an  exception  to  it,  which 
is  well  settled  by  the  authorities  in  this  State,  we  are  at  liberty 
to  construe  this  will  in  accordance  with  what  every  one  who 
reads  it  must  believe  to  have  been  the  intention  of  the  testator. 

As  to  the  second  ground  of  appeal,  it  is  not  clear  that  the 
Circuit  judgment  is  open  to  the  objection  therein  taken.  That 
judgment  determines  that  the  children  of  the  testator  take  an 
estate  for  their  lives  only,  with  remainder  to  their  children  in 
fee,  and  directs  that  the  interest  be  paid  to  the  life-tenants 
annually,  and  then  concludes  in  these  words :  "The  corpus  to 
be  paid  to  the  tenants-in-fee,  or  their  guardians,  as  the  life- 
estates  determine,"  and  it  is  argued  that  as  the  life-estates 
preceding  the  remainders  secured  to  the  defendants,  Eichard  H. 
and  Archibald  McIntyre,  had  already  fallen  in,  the  words  "to 
be  paid  *  *  *  as  the  life-estates  determine"  might  leave 
it  doubtful  whether  these  parties  could  receive  what  they  are 
now  entitled  to  in  fee.  While  the  language  used  might  afford 
room  for  some  doubt,  we  think  the  intention  is  that  those  who 
are  adjudged  to  be  entitled  in  fee  are  entitled  to  receive  their 
shares  whenever  it  is  ascertained  that  the  precedent  life-estates 
have  fallen  in,  whether  that  occurs  before  or  after  the  rendition 
of  the  judgment  in  the  Circuit  Court. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court,  as  herein  construed,  be  affirmed. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 

Digitized  by  VjOOQIC 


Ex  PARTE  DUNOVANT.  299 


April  Tenn,  1881. 


CASE  No.  1120. 
EX  PARTE  DUNOVANT. 

1.  The  time  at  which  this  court  loses  its  jurisdiction  of  a  cause  is  determined 
by  the  proper  issuing  of  the  remittUur  by  the  clerk  of  the  Supreme  CJourt, 
and  not  by  its  filing  or  receipt  by  the  clerk  of  the  Circuit  Court. 

2.  Filing  a  full  copy  of  the  opinion  of  this  court  with  the  clerk  of  the  court 
below  causes  this  court  to  part  with  its  jurisdiction  of  the  case. 

3.  The  filing  in  this  court  of  a  petition  for  rehearing  does  not,  of  itself,  operate 
as  a  stay  of  remittitur.  There  must  be  an  order  of  stay  from  one  of  the 
justices. 

4.  Clerical  errors  in  the  title  of  a  case  and  the  misspelling  of  a  word — mis- 
takes which  were  not  misleading — do  not  invalidate  a  remittitur, 

5.  A  party  loses  his  right  to  a  rehearing  in  this  court,  where  he  fails  to  make 
his  application  at  the  proper  time  and  in  the  proper  manner. 

6.  Where  a  petition  for  rehearing  is  based  upon  alleged  errors  commitfed  by 
this  court  in  the  conclusions  drawn  from  the  testimony,  or  upon  after-dis- 
covered evidence,  the  petition  will  be  refused. 

7.  This  court  cannot,  under  the  constitution,  consider  a  question  of  rehearing 
upon  the  ground  of  after-discovered  evidence,  until  the  matter  has  been 
passed  upon  on  Circuit  and  brought  here  by  appeal. 


Petition  for  rehearing  of  the  case  of  Brooks  v.  Brooks,  12 
S.  a  422,  filed  by  R.  G.  M.  Dunovant  for  himself  and  as 
guardian  ad  litem  for  his  children,  and  by  J.  C  Lark  and 
James  Mansfield,  creditors  of  J.  C.  Brooks.  The  reporter  has 
been  furnished  with  a  copy  of  the  points  of  counsel,  but  not 
with  a  copy  of  the  petition.  At  the  same  time  at  which  this 
petition  for  rehearing  was  argued,  the  main  case  was  again 
argued  in  this  court  on  its  second  appeal.  See  "Notes  of 
Causes^*  at  the  end  of  this  volume.  No.  1119,  Brooks  v.  Brooks. 

Messrs.  A.  J.  Norris  and  H.  W.  Addison,  for  petitioners. 
Messrs.  Simonton  <fe  Barker,  contra. 

November  21st,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 
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McIvER,  A.  J.  This  is  a  petition  for  rehearing,  (filed  May 
10th,  1881,)  in  which  the  petitioners  ask  that  the  judgment  of 
this  court,  rendered  at  a  former  term,  be  opened  and  the  cases  be 
reheard  upon  certain  points  mentioned  in  the  petition. 

The  former  judgment  of  this  court  was  filed  on  October  3d, 
1879,  and  the  remittitur  in  the  usual  form  was  issued  by  the 
clerk  of  this  court  on  October  16th,  1879,  and  on  December 
17th,  1879,  the  full  copy  of  the  opinion  of  this  court  was  filed  in 
the  office  of  the  clerk  of  the  Circuit  Court,  in  which,  however, 
there  were  some  clerical  errors  in  stating  the  names  of  the  parties 
in  the  title  of  the  case  and  in  the  spelling  of  the  word  ^^  remittiiur/^ 
the  letter  "n"  being  substituted  for  the  letter  "m."  At  a 
previous  term  of  this  court  the  petitioners  herein  filed  a  petition 
for  rehearing,  to  wit,  on  December  13th,  1879,  which  was  dis- 
missed upon  the  ground  that,  the  remittitwr  having  been  sent 
down,  this  court  had  lost  its  jurisdiction  of  the  case.  It  is  now 
alleged  that  this  court  was  then  misled  as  to  the  fact  of  the 
remittitur  having  been  sent  down.  It  is  true  that  at  the  time 
the  first  petition  f  )r  rehearing  was  filed  the  full  copy  of  the 
opinion  of  this  court  had  not  been  sent  down  to  or  filed  with  the 
clerk  of  the  Circuit  Court,  but  the  remittitur  in  the  usual  form 
had  been  sent  and  this  court  had  thereby  lost  its  jurisdiction,  as 
has  been  repeatedly  decided.  Pringle  v.  Stzer^  3  8.  C.  335; 
Whaley  v.  Baiik,  5  8.  C.  262 ;  Adger  &  Co.  v.  Pringle,  13  8.  C. 
33;  Ex  parte  Dial,  14  8.  C.  584. 

The  mere  filing  of  the  petition  for  rehearing  in  this  court 
could  not  have  the  eflfect  of  staying  the  remittitur,  even  if  it  had 
not  been  previously  sent,  without  an  order  to  that  effect.  Rule 
XX.  of  this  court  provides  for  a  stay  of  the  remittitur  for  ten 
days  after  the  final  determination  in  this  court,  for  the  very 
purpose  of  enabling  parties  to  apply  to  either  one  of  the  justices 
at  chambers  for  a  further  stay  in  case  they  may  desire  to  file  a 
petition  for  rehearing ;  but  if  no  such  application  is  made  and  no 
order  granted  for  a  further  stay,  then  it  is  the  duty  of  the  clerk 
of  this  court,  at  the  expiration  of  the  ten  days,  to  transmit  the 
remittitur  to  the  court  below,  whereupon  this  court  parts  with  its 
jurisdiction  in  the  case  and  can  no  longer  grant  any  order  therein. 
The  fact  that  the  remittitur  may  not  have  been  filed  in  the  Circuit 
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Court  does  not  affect  the  question  of  the  jurisdiction  of  this  court. 
When  this  court,  through  its  proper  oflScer,  the  clerk,  acts  by 
issuing  the  remiUitury  it  parts  with  its  jurisdiction,  and  the  failure 
of  the  clerk  of  the  Circuit  Court  to  file  it  there,  or  the  failure  of 
the  parties  to  obtain  an  order  from  the  Circuit  Court  making  the 
judgment  of  this  court  the  judgment  of  that  court,  cannot  affect 
the  question  of  the  jurisdiction  of  this  court. 

But  even  if  the  paper  first  sent  down  to  the  Circuit  Court 
should  not  be  r^arded  as  a  proper  remiiJbUur^  yet  as  it  appears 
that  the  full  copy  of  the  opinion  of  this  court  was  filed  in  the  office 
of  the  clerk  of  the  Circuit  Court  on  December  17th,  1879,  before 
there  was  any  order  of  this  court  or  of  any  of  the  justices  thereof 
staying  the  remittitur,  it  is  clear  that  this  court  then,  if  it  had  not 
before,  lost  its  jurisdiction  of  the  case. 

The  objection  based  upon  the  clerical  errors  in  the  title  of  the 
case  and  in  the  spelling  of  the  word  "remittitur/'  cannot  be 
sustained,  for  it  is  quite  manifest  that  these  purely  clerical  errors 
were  not  such  as  would  be  calculated  to  mislead  the  parties. 

It  is  very  manifest,  therefore,  that  this  court  had  lost  its 
jurisdiction  of  the  case,  not  only  when  the  present  petition  was 
filed,  but  also  when  the  previous  one  was  presented. 

It  is  always  a  matter  of  r^ret  that  parties  should  lose  the 
opportunity  of  showing  what  they  honestly  believe  to  be  errors 
of  the  court,  and  if  we  believed  that  we  had  the  power  to  do  so 
we  would  gladly  extend  to  the  petitioners  the  privily  of  point- 
ing out  what  they  believe  to  be  errors  in  the  former  decision  of 
this  court.  But  remedies  in  a  court  of  justice  must  be  adminis- 
tered according  to  the  laws  granting  them,  and  we  have  no 
power  to  dispense  with  the  rules  of  law.  Every  party  to  a  cause 
is  entitled  to  his  right  of  appeal  from  a  judgment  which  he  may 
think  erroneous,  but  unless  he  takes  his  appeal  within  the  time 
and  in  the  manner  prescribed  by  law,  he  loses  this  right,  even 
though  the  judgment  against  him  may  be  manifestly  erroneous. 
So  here,  every  party  considering  himself  aggrieved  by  what  he 
regards  an  erroneous  decision  of  this  court  may  apply  for  a 
rehearing  upon  certain  well-established  grounds ;  but  if  he  fails 
to  make  this  application  within  the  proper  time  and  in  the 
proper  manner,  he  loses  the  right  to  have  his  application  heard. 
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We  have,  however,  looked  into  the  grounds  relied  upon  in 
this  petition  and  are  satisfied  that  even  if  the  application  for  a 
rehearing  had  been  made  within  the  proper  time  and  in  the 
proper  manner,  it  could  not  be  granted.  In  Hunt  v.  Smithy  3 
Rich.  Eq.  541,  it  was  held  that  a  rehearing  could  be  granted  on 
only  two  grounds:  First.  For  error  of  law  apparent  on  the 
^  face  of  the  decree.  Second.  Because  of  newly-discovered  testi- 
mony, which  must  be  such  as  the  party  seeking  a  rehearing  was 
not  only  not  aware  of  before  the  trial,  but  such  as  he  could  not, 
by  proper  diligence  and  inquiry,  have  discovered  in  time  for  use 
at  the  former  trial.  In  Simpson  v.  Watts,  6  Rich.  Eq.  364,  it 
was  held  that  it  was  not  enough  that  the  new  matter  came  to  the 
knowledge  of  the  party  after  the  fit  time  for  the  use  of  it,  but  he 
must  show  that  he  could  not  have  acquired  knowledge  of  it  in 
time  for  efiective  use  by  the  exercise  of  reasonable  diligence. 
Again,  it  is  said  in  Hwnt  v.  Smithy  s^ipra:  "The  ground  set 
down  in  this  petition  for  a  rehearing  is  nothing  more  than 
alleged  error  of  judgment  on  the  part  of  the  court  in  deciding  a 
question  of  fact.  This  is  a  very, good  ground  of  appeal,  if  well 
founded,  when  an  appeal  is  taken  from  a  lower  to  a  higher 
tribunal,  but  I  am  not  aware  of  any  precedent  for  such  cause 
being  considered  a  ground  for  rehearing  after  a  cause  had  been 
finally  adjudicated."  In  support  of  this  doctrine  the  case  of 
Johnson  v.  LewiSy  1  Rich.  Eq.  390,  was  cited  by  the  learned 
chancellor  delivering  the  opinion  of  the  court,  in  which  it  was 
held  that  a  petition  for  rehearing  should  not  be  granted  for  a 
supposed  error  in  the  conclusion  drawn  by  the  court  from 
doubtful  or  equivocal  evidence.  This  will  be  found  to  be  a 
very  strong  case,  for  in  it  the  rule  above  stated  was  applied  when 
the  cause  was  decided  by  two  chancellors,  in  opposition  to  the 
opinion  of  one  of  the  members  of  the  court  and  of  the  absent 
chancellor  who  heard  the  case  on  circuit — the  Court  of  Appeals 
at  that  time  consisting  of  four  chancellors. 

We  may  say,  however,  in  order  to  avoid  misapprehension, 
that  we  do  not  see  how  this  court  could,  in  any  case,  grant 
a  rehearing  upon  the  ground  of  after-discovered  evidence.  With 
the  exception  of  certain  specified  powers,  which  have  no  relation 
to  cases  of  this  kind,  this  court  has  no  original  jurisdiction,  but 
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has  "  appellate  jurisdiction  only  in  eases  of  chancery  "  and  is  a 
court  "  for  the  correction  of  errors  at  law/'  Hence,  when  a  case 
is  brought  here  by  appeal  from  the  Circuit  Court  we  are  confined 
to  the  consideration  of  alleged  errors  committed  by  that  court, 
and,  of  course,  therefore,  we  are  restricted  to  the  consideration 
of  the  case  as  made  in  the  Circuit  Court.  If,  therefore,  after  a 
trial  in  the  Circuit  Const  a  party  wishes  to  avail  himself  of  the 
benefit  of  after-discovered  evidence,  his  application  should  be 
made,  in  the  first  instance,  to  that  court,  as  we  have  no  jurisdic- 
tion to  consider  the  question  until  after  it  has  been  passed  upon 
by  the  Circuit  Court  and  brought  here  by  appeal  from  the 
determination  of  that  court. 

Now,  upon  looking  into  the  petition  in  this  case  it  will  be 
seen  that  the  various  grounds  relied  upon  are  based  either  upon 
allied  errors  committed  by  the  court  in  the  conclusions  drawn 
from  the  testimony  or  upon  after-discovered  testimony,  which 
it  is  not  even  alleged  that  the  parties  could  not,  by  the  use  of 
due  diligence,  have  obtained  in  time  for  use  at  the  former  trial, 
and  under  the  authorities  above  cited,  these  grounds  would  not 
be  sufficient  to  warrant  this  court  or  the  court  below  in  granting 
a  rehearing. 

The  judgment  of  this  court  is  that  the  petition  for  rehearing 
be  dismissed. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1122. 
MENDENHALL  v.  MOWER. 

1.  The  rules  governing  limitations  in  wills,  deeds  and  other  instruments  are 
now  generally  the  same,  whether  the  property  affected  be  real  or  personal. 

2.  Some  differences  between  limitations  in  a  deed  and  will,  stated. 

3.  The  effect  of  a  limitation  to  issue  in  a  deed,  and  whether  confined  to  the 
issue  living  when  the  particular  estate  determines,  depend  upon  the  intent 
of  the  grantor  to  be  gathered  from  th^  whole  instrument. 
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4.  The  word  issue  may  descrihe  (1)  a  dass  of  persons  to  take  as  joint- 
tenants  with  other  parties  named;  or  (2)  a  class  who  are  to  take  at  a 
definite  period  as  purchasers;  or  (3)  an  indefinite  succession  of  lineal 
descendants  who  are  to  take  by  inheritance. 

5.  Where  there  is  a  direct  gift  to  the  issue  in  the  first  instance  with  a  limita- 
tion over,  on  the  death  of  the  first  takers  without  lawful  issue,  to  the 
survivor  of  such  takers  who,  at  the  death  of  testator,  are  persons  in  esse, 
and  there  is  no  further  limitation  to  issue,  the  first  takers  hold  for  life,  the 
limitation  over  not  being  too  remote ;  and  in  the  absence  of  words  showing 
an  intention  that  the  survivor  shall  take  a  transmissible  interest,  the  pre- 
sumption will  be  that  he  is  to  take  personally. 

6.  Hence,  where  a  purchaser  of  real  property  (which  was  sold  under  execu- 
tion against  D.)  made  a  declaration  of  trust  in  1847,  that  after  the  repay- 
ment to  him  of  the  purchase-money,  he  would  hold  the  property  in  trust 
"for  the  use  of  A.  (wife  of  D.)  for  life,  and  after  her  death  for  the  use  of 
B.  and  C,  and  their  respective  issue,  or  the  survivor  of  them  (the  said  B. 
and  C),  if  either  of  them  should  die  without  issue,  and  if  both  should  die 
without  issue,  then  for  the  use  of  D.,"  &c. — neither  B.  nor  C.  then  having 
issue.  Hddj  that  B.  and  C.  took  a  life-estate,  after  the  death  of  A.,  with 
remainder  to  their  respective  issue  as  purchasers. 

7.  Under  proceedings  had  in  the  Court  of  Equity,  subsequent  to  the  act  of 
1853  (12  Stat,  262),  a  portion  of  this  land,  acquired  by  A.  through  inherit- 
ance, previous  to  the  sheriff's  sale,  was  sold,  and  the  proceeds  were  applied 
first  to  a  debt  due  by  A.,  and  the  balance  was  ordered  to  be  held  subject  to 
the  same  trusts  as  before  declared.  JTeW,  that  the  result  is  the  same  as 
above  stated,  for  the  property  so  sold  was  converted  into  personalty  and 
settled  by  this  order  of  court,  and  is  governed  by  the  l^islative  construc- 
tion given 'to  the  words  "dying  without  issue,"  contained  in  -the  act  of 
J  853. 

8.  The  original  trustee  being  dead,  a  new  trustee  should  be  appointed  to  pre- 
serve the  estate  for  the  remaindermen. 


Before  Wallace,  J.,  Newberry,  May,  1880. 

This  was  an  action  instituted  in  February,  1880,  by  James 
K.  Mendenhall  and  his  sister,  Pauline  Eliza  Soott,  against 
George  S.  Mower,  trustee,  Nancy  Mayes,  as  administratrix  of 
William  G.  Mayes,  deceased,  and  all  the  children  and  heirs  of 
deceased  children  of  the  plaintiflFs. 

The  case  called  for  the  construction  of  the  following  instru- 
ment : 

"The  State  of  South  Carolina. — I,  John  Belton  O'Neall, 
leaving,  on  yesterday,  purchased  at  the  commissioner's  sale,  the 
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lands  and  mills,  in  Newberry  district,  known  as  MendenhalFs, 
the  said  tract  of  land  containing  1,050  acres,  subject  to  the  in- 
heritance of  Mrs.  Phoebe  Mendenhall,  on  400  acres  on  which 
are  the  mills  and  houses,  at  and  for  the  sum  of  $2,600,  and  the 
followino^  slaves,  viz.:  Frank,  at  $600;  Jordan,  at  $500;  John, 
at  $610;  Allen,  at  $510;  Peter,  at  $360;  Bob,  at  $250;  Jupi- 
ter, and  wife,  Ritta,  and  their  children,  Tilda,  Alsey,  Frank, 
Eliz^  and  Minerva,  at  $2,405 ;  Calvin,  at  $580 ;  Jacob,  at  $600; 
Tilda,  at  $400;  Abbey,  at  $350,  and  Siller,  at  $150,  making  a 
total  for  the  said  slaves  of  $7,540.  And,  whereas,  the  said  land 
and  slaves  so  purchased  were  once  the  property  of  Dr.  M.  T. 
Mendenhall,  and  at  his  request,  I  have  consented  to  hold  the  same 
upon  the  following  trusts:  1.  For  the  payment  of  $1,900,  the 
balance  of  the  purchase-money  of  the  land  and  mill,  ($700 
having  been  to-day  paid,)  and  of  $7,540,  the  aggregate  price  of 
the  said  slaves.  If  tnese  sums  be  paid  by  Mrs.  Phoebe  Menden- 
hall, Pauline  Eliza  Mendenhall,  or  James  K.  Mendenhall,  the 
Tvife  and  children  of  Dr.  Mendenhall,  or  by  the  said  Dr. 
Mendenhall  as  their  agent,  at  the  several  times  at  which  my 
bond  to  the  commissioner,  and  notes  in  the  bank,  shall  be 
severally  due ;  then,  in  the  second  place,  I  am  to  hold  the  said 
land,  mills  and  slaves  for  the  use  of  Mrs.  Phoebe  Mendenhall  for 
life,  and  after  her  death  for  the  use  of  Pauline  Eliza  Menden- 
hall and  James  K,  Mendenhall,  and  their  respective  issue,  or 
the  survivor  of  them  (the  said  Pauline  and  James),  if  either  of 
them  should  die  without  issue ;  if  both  should  die  ^thout  issue, 
then  for  the  use  of  the  said  Dr.  M.  T.  Mendenhall,  or  such 
person  as  he  may  direct  and  appoint ;  but  if  failure  should  be 
made  in  such  payments,  then  I  am  to  sell  the  said  property  or  so 
much  of  it  as  may  be  necessary  to  make  the  payments.  If  at 
any  time  it  be  thought  advisable  by  myself  and  Dr.  Mendenhall 
to  sell  part  of  the  said  property,  real  or  personal,  it  will  be  per- 
fectly consistent  with  the  trust  intended  that  such  sale  should 
be  made.  The  said  land  and  property  are  placed  in  the  bauds 
of  Dr.  Mendenhall  as  my  agent  until  the  purchase-money  be  paid 
as  hereinbefore  stated,  and  after  that  as  agent  for  his  family. 
"  Witness  my  hand  and  seal  this  5th  January,  1847. 

"John  Belton  O'Neall.    [l.  s.] 

"Signed  and  sealed  in  our  presence, 

"  G.  W.  Garmany, 
"D.  M.  Cole." 

In  Januaiy,  1863,  Judge  O'Neall  conveyed  all  of  this  land, 
(except  the  400  acres  and  157  acres,  afterwards  sold,)  in  two  tracts, 
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to  the  two  plaintifis  in  this  action,  to  each  one  tract,  to  him  and 
her  for  life,  with  remainder  to  their  children,  respectively.   Sub- 
sequently, the  400  acres  and  157  acres  were  sold,  as  stated  in  the 
opinion  of  the  court,  which  also  states  other  material  facts. 
The  Circuit  decree  was  as  follows : 

On  hearing  the  pleadings  and  evidence  herein,  and  argument 
of  counsel  thereon,  it  is  ordered,  adjudged  and  decreed  that  the 
plaintiffs  are  only  entitled  to  the  net  income  of  the  trust-estate 
in  question  in  this  action  jointly  and  equally  for  and  during 
their  natural  lives,  and  then,  upon  the  death  of  either,  leaving 
no  issue  at  the  time  of  his  or  her  death,  the  survivor  shall  take 
the  whole  income  for  and  during  his  natural  life ;  and  if  either 
shall  die,  leaving  issue  at  the  time  of  his  or  her  death,  the  sur- 
vivor shall  take  one  moiety  of  said  income  and  the  issue  of  the 
deceased  the  other  moiety  for  and  during  the  said  remainder  of 
the  said  survivor's  life ;  and  that  upon  the  death  of  such  sur- 
vivor, the  respective  issue  of  the  plaintiffs  living  at  the  time  of 
the  death  of  each,  shall  be  absolutely  entitled  to  said  trust-estate 
per  stirpes  free  and  discharged  from  all  trusts.  It  is  further 
ordered  that  George  S.  Mower  be  and  is  hereby  appointed 
trustee,  in  whom  the  said  trust  estate  shall  vest,  to  be  admin- 
istered by  him  for  the  purposes  and  upon  the  terms  and  limita- 
tions hereinbefore  set  forth,  upon  his  entering  into  a  bond  to  the 
clerk  of  this  court,  &c. 

From  this  decree  plaintiffs  appealed  u}>on  the  following  ex- 
ceptions : 

1.  Because  the  Circuit  judge  held  that  the  appellants,  James 
K.  Mendenhall  and  Eliza  P.  Scott,  have  only  a  life-estate  in 
the  property  in  question ;  whereas,  it  is  submitted,  he  should 
have  held  that  they  have  an  absolute  fee-simple  estate  in  it. 

2.  Because  the  Circuit  judge  erred  in  holding  that  the  appel- 
lants have  only  a  life-interest  in  the  said  property ;  whereas,  it 
is  submitted,  he  should  have  decided  that  they  had  at  least  a  fee- 
conditional  in  the  lands,  and  should  have  that  estate  in  any  lands 
in  which  the  funds  may  be  invested,  and  an  equivalent  estate 
now  in  the  funds. 
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3.  Because,  whatever  estate  the  appellants  may  have  in  the 
property,  there  is  no  necessity  for  a  trustee  to  hold  and  admin- 
ister the  property  perpetually. 

4.  Because  the  Circuit  judge  erred  in  holding  that  the  said 
estate  should  be  kept  together  until  the  death  of  both  appellants 
before  division ;  whereas,  it  is  submitted,  he  should  have  held 
the  property  divisible  at  the  death  of  either  of  them,  allowing 
that  they  have  only  life-estates. 

Messrs.  Y.  J.  Pope  and  /.  F,  J.  Caldwell,  for  appellants. 

Mr.  T.  8.  Moorman,  contra. 

November  21st,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  In  1847,  the  property,  real  and  personal,  of 
Dr.  Mendenhall,  then  of  Newberry  county,  was  sold  at  public 
sale,  we  suppose  at  the  instance  of  his  creditors.  The  Hon. 
John  Belton  (yNeall  became  the  purchaser,  paying  part  of  the 
purchase-money  in  cash,  and  securing  the  remainder  by  his  notes. 

The  object  of  Judge  O'Neall  in  making  the  purchase  was  to 
befriend  the  family  of  his  friend.  Dr.  Mendenhall,  and,  to  this 
end,  immediately  after  the  sale,  he  executed  an  acknowledgment 
of  trust  embracing  the  entire  property  purchased,  to  wit,  a  large 
tract  of  land  and  a  number  of  slaves.  In  this  acknowledgment 
he  stated  that  he  held  the  property  in  trust:  First  For  the 
payment  of  the  purchase-money  by  Mrs.  Phoebe  Mendenhall, 
Pauline  Eliza  Mendenhall  and  James  K.  Mendenhall,  the  wife 
and  children  of  Dr.  Mendenhall,  or  by  Dr.  Mendenhall,  their 
agent.  Second.  For  the  use  of  Mrs.  Phoebe  Mendenhall  for  life, 
and  after  her  death,  for  the  use  of  Pauline  Eliza  Mendenhall 
and  James  K.  Mendenhall  and  their  respective  issue,  or  the 
survivor  of  them,  the  said  Pauline  and  James,  if  either  of  them 
should  die  without  issuej  if  both  should  die  without  issue,  then 
for  the  use  of  the  said  Dr.  M.  T.  Mendenhall,  or  such  person  as 
he  might  appoint. 

Some  time  after  this,  and  after  the  death  of  Judge  O'Neall  in 
1863,  but  at  what  time  is  not  stated^  proceedings  were  instituted 
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by  a  judgment  creditor  of  Mrs.  Phoebe  Mendenhall,  the  life- 
tenant,  to  make  a  portion  of  the  real  estate  embraced  in  the 
acknowledgment  of  Judge  O^Neall,  to  wit,  four  hundred  acres, 
claimed  to  be  the  inheritance  of  Mrs.  Phoebe  Mendenhall,  liable 
to  his  judgment. 

As  the  result  of  this  proceeding,  an  order  was  passed  by  the 
court  directing  this  land  and  also  an  additional  quantity,  to  wit, 
one  hundred  and  fifty-seven  acres,  part  of  said  trust-estate,  to  be 
sold,  the  proceeds  to  be  applied  first  to  the  payment  of  the 
judgment  debt  of  Mrs.  Mendenhall,  and  out  of  the  remainder, 
after  payment  of  expenses,  &c.,  $1,000  w<b  directed  to  be  paid 
over  to  Mrs.  Mendenhall,  the  balance  to  be  held  by  a  trustee, 
thereafter  to  be  appointed,  on  the  same  trusts  declared  and  set 
forth  in  the  second  clause  of  the  deed  made  by  the  Hon.  John 
Belton  O'Neall,  dated  January  5th,  1847 ;  and  on  June  Ist,  1871, 
William  G.  Mayes,  in  the  same  proceeding,  was  appointed  trustee, 
to  wit:  "For  the  use  of  Mrs.  Phoebe  Mendenhall  for  life,  and 
after  her  death  for  the  use  of  Pauline  Eliza  Scott  and  James  K. 
Mendenhall  and  their  respective  issue,  or  the  survivor  of  them, 
if  either  of  them  should  die  without  issue." 

Mrs.  Phoebe  Mendenhall  died  in  1874,  her  husband,  Dr. 
Mendenhall,  having  died  long  before.  The  appointment  of  W. 
G.  Mayes,  as  trustee,  was  revoked  in  1878,  and  Greorge  S.  Mower, 
one  of  the  defendants,  was  appointed  in  his  stead  by  the  Probate 
Court  for  Newberry  county.  The  amount  of  the  trust  fund  has 
not  been  ascertained,  but  it  is  supposed  that  the  corpus  will  not 
fall  short  of  $5,500. 

The  plaintifife,  appellants,  claim  the  property  as  an  absolate 
estate,  and  that  it  should  be  turned  over  to  them  without  the 
intervention  of  a  trustee.  The  defendants,  respondents,  who  are 
the  children — one  of  the  plaintiflT,  Pauline  Eliza,  and  the  others 
of  James  K.  Mendenhall — claim  that  plaintiffs  are  entitled  to  a 
life-estate  only,  and  that  they,  the  children,  are  entitled  in 
remainder  to  the  property  upon  the  death  of  the  plaintiffs,  and 
that  a  trustee  is  necessary. 

Upon  the  hearing  below,  Judge  Wallace  sustained  the  view  of 
the  defendants  in  so  far,  at  least,  that  the  plaintiffs,  appellants, 
were  adjudged  to  be  entitled  to  a  life-estate  only.     As  to  the 
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remainder,  he  held  that  such  issue  as  might  be  alive  at  the  death 
of  appellants  would  take  per  stirpes.  From  this  decree,  the 
plaintiff  appealed.  The  grounds  of  appeal,  though  several  in 
number,  raise  but  two  questions : 

1.  What  estate  or  interest  did  the  parties,  appellants  and 
r^pondents,  take  respectively  under  the  settlement  made  by 
order  of  the  court  of  the  fund  in  question  ? 

2.  How  far  is  a  trustee  necessary  ? 

It  seems  to  have  been  assumed  in  the  argument  that  the 
property  in  question,  though,  as  matter  of  fact,  in  its  present 
shape  it  is  money,  and,  therefore,  personalty,  yet,  having  been 
converted  into  money  by  the  sale  of  realty,  should  be  regarded 
as  realty,  and  that  the  questions  involved  should  be  discussed  as 
if  in  fact  it  was  realty. 

Formerly  there  was  a  wide  distinction  between  these  two 
species  of  property,  especially  as  to  the  limitations  in  instruments, 
deeds  and  wills  by  which  they  were  transferred  and  conveyed. 
This  distinction,  however,  growing  less  and  less  marked,  as 
personal  property  in  the  course  of  years  rose  in  value  as  com- 
pared to  realty,  has  at  length  almost  passed  away,  until  now  the 
rules  governing  the  construction  of  limitations  as  to  the  two  are 
generally  the  same.  Hill  v.  Hill,  Dudley  Eq.  83.  It  will  not 
be  necessary,  therefore,  to  determine  positively  whether  the 
property  in  contest  is  to  be  regarded  as  personal  or  real  property. 
And  especially  is  this  unnecessary  in  this  case,  when  we  find 
that  we  are  remitted  in  the  order  of  the  court  settling  this 
property  to  the  acknowledgment  of  trust  executed  by  Judge 
CNeall,  in  1847,  as  to  the  terms  upon  which  the  settlement  was 
made. 

The  question,  then,  before  the  court,  must  turn  upon  the  con- 
struction of  this  acknowledgment  of  trust.  In  taking  up  this 
instrument  for  consideration,  emanating  as  it  did  from  the  mind 
of  Judge  O'Neall,  under  the  promptings  of  that  noble  generosity 
which  was  one  of  the  great  characteristics  of  his  nature,  and 
which  so  often  moved  him  in  private  life  to  the  rescue  of  falling 
friends,  remembering  how  long  and  how  steadily  that  mind  shed 
itfl  luster  upon  the  pages  of  our  judicial  history  and  how  ably  it 
assisted  in  building  up  and  establishing  the  very  principles  upon 
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which  questions  like  this  now  before  the  court  should  be  decided, 
as  appears  in  many  cases  which  arose  during  the  period  of  his 
distinguished  judicial  career  in  this  State,  awed  as  if  I  were  in  his 
very  presence,  I  feel  great  reluctance  in  confessing  the  hesitancy 
and  doubt  by  which  we  have  been  embarrassed  in  endeavoring 
to  reach  the  true  intent  of  this  paper.  Nevertheless,  from  what- 
ever cause  it  may  spring,  we  are  compelled  to  admit  that  the 
questions  involved  have  been  unusually  diflScult  and  perplexing. 
We  have,  however,  reached  a  conclusion  sustained,  we  think,  by 
the  authority  of  decided  cases,  and  one  which  we  hope  will  not 
defeat  the  benevolent  purpose  of  the  author  of  this  paper. 

The  plaintiff  contend  for  a  construction  that  will  vest  this 
property  absolutely  in  them,  dispensing  with  the  necessity  of  a 
trustee.  The  defendants  claim  that  they  should  be  adjudged,  as 
issue,  to  take  as  purchasers  at  the  death  of  plaintifi^,  by  way  of 
remainder,  after  the  life-estate  of  their  parents,  and  that  the 
trustee  should  continue  to  hold  to  carry  out  this  trust. 

The  terms  of  the  deed  are :  "After  the  death  of  Phoebe  Men- 
denhall,  for  the  use  of  Pauline  Eliza  and  James  K.  Mendenhall 
and  their  respective  issue,  or  the  survivor  of  them,  the  said 
Pauline  and  James,  if  either  of  them  should  die  without  issue. 
If  both  should  die  without  issue,  then  for  the  use  of  Dr.  Men- 
denhall, or  such  person  as  he  may  direct  or  appoint." 

Now  it  has  been  well  established  as  to  personal  property, 
where  an  estate  is  given  to  one  and  his  issue,  with  a  limitation 
over,  to  take  effect  at  the  death  of  the  first  taker,  that  the  first 
taker  has  a  life-estate  only,  and  his  issue  living  at  his  death  will 
take  in  remainder  as  purchasers.  It  has  also  been  well  estab- 
lished that  where  a  fee  in  real  property  has  been  devised  to  one 
with  limitation  over  at  his  death  without  issue  at  that  time,  the 
limitation  will  be  good  as  an  executory  devise.  Thus  it  will  be 
seen  that  the  turning  point  in  both  deeds  and  wills  is  the  fad: 
whether  the  time  fixed  for  the  limitation  to  take  effect  is  the 
death  of  the  first  taker.  If  so,  in  a  deed,  the  limitation  over  is 
good  as  a  remainder,  unless  it  should  clearly  appear  that  a  fee  had 
been  given  in  the  first  instance  to  the  first  taker.  In  such  case 
the  limitation  could  not  take  effect  in  a  deed  as  a  remainder, 
because,  the  whole  estate  having  been  granted,  there  would  be 
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nothing  left  to  be  embraced  in  a  remainder.  But  in  a  will  or 
devise  a  fee  may  be  limited  after  a  fee ;  the  essential  require- 
ment being  that  the  period  fixed  for  the  limitation  should  not 
be  beyond  a  life  or  lives  in  being  and  twenty-one  years  thereaftier. 
If  fixed  within  that  time  the  original  fee  will  be  defeated  by  the 
happening  of  the  contingency  specified,  and  the  second  fee  will 
spring  into  existence  at  that  moment  by  executory  devise. 

The  paper  under  consideration  is  a  deed,  and  if  the  terms  used 
had  been  to  Pauline  Eliza  and  James,  and  their  "heirs,*^  they 
would  have  conveyed  a  fee  beyond  all  doubt,  and  in  that  case 
no  remainder  could  have  been  limited,  because,  the  whole  hav- 
ing been  conveyed,  there  would  have  been  nothing  remaining  to 
be  made  the  subject  of  a  remainder.  But  the  term  used  in  this 
case  is  the  word  "  issue."  This,  as  to  real  propwty,  is  not  the  apt 
word  of  inheritance,  and  does  not  in  itself  convey  a  fee  in  a 
deed. 

Hence,  when  this  word  is  used  in  a  deed,  the  question  is  open 
as  to  the  intent  of  tlie  grantor,  and  whether  a  limitation  over 
can  take  effect  when  this  word  is  used  will  always  depend  upon 
the  fact  whether,  from  the  whole  instrumemt  taken  together,  the 
court  can  see  that  the  time  fixed  for  the  limitation  is  at  or  beyond 
the  death  of  the  first  taker ;  the  rule  being  as  to  remainders  that 
they  must  take  effect  during  the  continuance  of  the  particular 
estate,  or  eo  instante  that  it  determines,  otherwise  they  will  fail. 

The  word  "issue"  is  susceptible  of  three  meanings :  1.  It  may 
describe  a  class  of  persons  who  are  to  take  as  joint-tenants  with 
the  parties  named.  2.  It  may  be  descriptive  of  a  class  who  are 
to  take  at  a  definite  and  fixed  time  as  purchasers ;  and,  3,  It  may 
denote  an  indefinite  succession  of  lineal  descendants  who  are  to 
take  by  inheritance.  Whenever  this  word  is  used,  either  in  a 
deed  or  will,  it  must  be  used  in  one  of  these  senses.  The  diffi- 
culty in  most  cases  is  to  determine  in  which  of  these  senses  it 
has  been  employed. 

We  cannot  suppose  that  it  was  used  in  the  case  at  bar  in  the 
first  sense.  It  does  not  appear  that  Pauline  Eliza  or  James  had 
issue  in  1847  when  the  deed  of  Judge  O'Neall  was  executed,  and 
he  could  hardly  have  intended  that  their  issue,  as  they  might 
come  into  existence  thereafter,  should  become  joint-tenants  with 
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them,  especially  as  Pauline  and  James  and  Mrs.  Mendenhall 
were  to  pay  the  purchase-money  of  the  property.  Was  it  used 
in  the  second  or  the  third  sense  ? 

Grenerally,  this  term,  when  used  in  a  will,  means  an  indefinite 
succession,  and,  when  not  controlled  by  subsequent  words  in  the 
same  instrument,  this  interpretation  will  be  given  to  it,  (see 
remarks  of  Chancellor  Harper  in  Henry  v.  Archet'j  Bailey  Eq, 
536 ;)  but  it  may  be  controlled  by  the  use  of  subsequent  words 
in  such  way  as  to  demand  an  interpretation  in  accordance  with 
the  second  sense  as  descriptive  of  a  class  who  are  to  take  as  pur- 
chasers at  a  definite  and  fixed  time.  The  next  step  in  the 
inquiry  is,  what  terms  are  subsequently  used  in  this  deed,  and 
will  they  have  the  effect  under  the  decisions  of  qualifying  the 
previous  use  of  the  word  "  issue  "  so  as  to  fix  the  death  of  the  first 
taker  at  the  time  when  the  issue  are  to  take  ? 

We  find  first,  in  this  deed,  the  phrase  "  dying  without  issue." 
This  is  a  very  common  phrase  in  such  instruments.  What  efiect 
does  it  have  ?  It  has  been  often  decided — so  often  that  it  has 
become  a  canon  of  construction — that  this  phrase,  when  standing 
alone,  not  only  fails  to  fix  a  definite  time  for  the  limitation  over, 
but  it  denotes,  on  the  contrary,  an  indefinite  succession.  And^- 
son  V.  Jackson,  16  Johns.  381,  and  the  cases  there  cited  and 
discussed.  Such  being  the  fact,  if  there  were  no  other  words  of 
qualification  in  this  deed,  we  might  stop  our  investigation  at 
this  point;  but  we  find  also  the  term  survivor  employed,  the 
deed  providing  that  if  either  Pauline  Eliza  or  James  should  die 
without  issue,  then  the  estate  to  go  to  the  survivor. 

Does  this  word  control  the  generality  of  the  previous  phrase, 
"dying  without  issue?''  This  subject  has  been  much  discussed, 
both  in  the  English  courts  and  our  own,  and  although  it  is 
sometimes  difficult  to  reconcile  the  different  decisions,  yet,  upon 
a  close  analysis,  it  will  be  found,  we  think,  that  they  have 
established  the  principle  that  when  the  term  "  survivor  "  is  used, 
following  the  general  phrase  "dying  without  issue,"  and  unaccom- 
panied with  other  words  indicating  a  transferable  interest  to  the 
heirs  of  the  survivor,  that  that  terra  will  always  have  the  eflect 
of  controlling  the  generality  of  this  phrase  and  of  changing  it 
from  an  indefinite  failure,  which  it  would  mean  when  standing 
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alone,  to  a  failure  at  a  definite  time,  to  wit,  the  death  of  the  first 
taker,  thus  cutting  down  his  estate  to  a  life-estate,  and  giving  a 
remainder  to  such  of  his  issue  as  may  then  be  living,  or,  in  case 
he  leaves  no  issue  alive,  then  the  remainder  to  go  to  the  survivor. 

One  of  our  first  cases  on  this  subject  is  the  case  of  Ghiery  v. 
Vernon,  1  N.  <&  McC.  69,  decided  in  1818.  In  that  case  there 
was  a  bequest  by  a  father  to  his  daughter  of  two  slaves,  but  in 
case  she  died  without  issue,  then  to  return  to  his  son,  Isaac.  The 
whole  court.  Judge  Cheves  delivering  the  opinion,  held  the 
limitation  too  remote  and,  therefore,  void.  That  case  differs 
from  the  case  before  the  court  in  the  facts  that  there  was  no 
direct  gift  to  the  issue  of  the  daughter,  and  the  limitation  over 
was  to  a  person  named,  his  son,  Isaac,  instead  of  to  a  survivor. 
No  doubt  the  court  concluded  that  Isaac  was  entitled  to  a  trans^ 
missible  interest,  and,  therefore,  his  being  named  did  not  indicate 
that  he  should  be  in  existence  at  the  death  of  the  first  taker  to 
become  invested  with  the  remainder. 

The  next  case  we  find  is  Henry  v.  Felder,  2  MoC.  Ch.  335, 
decided  in  1827.  The  bequest  there  was  of  %  girl  to  Elizabeth 
Conlietle,  to  her  and  the  heirs  of  her  body  forever,  but  on 
failure  of  issue  to  go  to  the  oldest  child  of  his  daughter,  Nancy. 
The  Court  of  Appeals,  in  an  elaborate  opinion,  held  the  limita- 
tion void  for  remoteness.  That  case  turned  on  the  construption 
of  the  words  failure  of  issue. 

In  ManigauU  v.  Deas,  Bailey  Eq.  292,  decided  in  1829,  a 
bequest  was  made  of  slaves  to  two  of  testator's  daughters,  and  if 
either  should  die  without  leaving  issue,  then  to  the  survivors. 
It  was  held  that  the  daughters  took  an  absolute  estate.  It  will 
be  observed  that  there  was  no  direct  gift  to  the  issue,  and  the 
court  could  raiae  none  by  implication. 

In  Postdl  V.  Postellj  Bailey  390,  decided  1831,  a  testator 
bequeathed  his  personal  estate  to  his  two  sons,  to  them  and  their 
legal  issue,  and  should  either  die  without  lawful  issue,  the  said 
property  to  revert  to  the  surviving  brother  and  his  lawful  issue* 
Held,  That  the  limitation  was  too  remote  and  void,  and  that  an 
absolute  estate  vested  in  the  first  taker.  The  word  "  survivor  " 
employed  in  the  case  failed  to  limit  the  generality  of  the  phrase 
dying  without  issue,  because  it  was  followed  by  the  words  "  and 
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his  lawful  issue/'  showing  that  a  transmissible  interest  was  in- 
tended in  case  the  brother  did  not  survive. 

In  Murray  &  Buchanan  v.  Walker y  1  Strobh.  Eq.  193,  decided 
in  1846,  there  was  a  deed  to  grandchildren  then  alive,  and  also 
to  those  who  might  afterwards  be  born,  with  a  limitation  over 
to  the  survivors  of  the  share  of  either  that  might  die  not  leaving 
lawful  issue.  The  court  held  that  the  issue  of  an  unborn  grand- 
child could  not  take  under  the  deed,  the  limitation  being  too 
remote.  And  there  are  numerous  other  cases  where  the  limita- 
tion, as  to  its  remoteness,  tested  by  other  words  employed,  was 
held  too  remote  even  where  the  term  "  survivor '^  was  also  used. 

On  the  other  hand.  In  the  case  of  DeTrevUle  v.  Richard  & 
Ellis,  Bailey  Eq.  37,  decided  in  1827,  in  a  devise  of  both  real 
and  personal  property,  the  indefinite  failure  of  the  heirs  of  the 
body  was  controlled  by  the  term  sunnvors,  and  tlie  devise  over 
was  held  good  both  as  to  the  realty  and  the  personalty.  So,  too, 
in  the  case  of  Stamens  v.  Patterson,  Bailey  Eq.  42,  decided  in 
1829,  where  a  bequest  was  of  personalty  to  a  daughter,  to  her 
and  the  heirs  of  her  body ;  but  should  she  die  without  lawful 
issue,  then  to  go  back  and  be  equally  divided  amongst  the  sur- 
vivors of  testator's  children,  the  limitation  was  held  good  as  an 
executory  devise,  the  word  "  survivor  "  being  held  to  indicate  the 
death  of  the  first  taker  as  the  event  when  the  limitation  should 
take  effect. 

In  Cordes  v.  Adrian,  1  Hills  Ch.  154,  the  words  "surviving 
children"  had  the  effect  of  controlling  the  generality  of  the  phrase 
"dying  without  issue,"  and  of  fixing  the  death  of  the  first  taker  as 
the  time  when  the  limitation  was  to  take  effect.  See,  also,  cases 
Hill  V.  Hill,  Dudley  Eq.  71;  Terry  v.  Brunson,  1  Rich.  Eg. 
79 ;  Yates  v.  MitcMl  &  Porter,  Id.  265 ;  Loxary  v.  &  Bryan, 
4  Rich.  Eq.  263 ;  McCorkle  v.  Black,  7  Rich.  Eq.  407.  In  this 
last  case  there  was  a  devise  of  land  to  several,  to  be  equally 
divided  between  them,  and  after  their  death  to  their  lawful  issue, 
followed  by  a  provision  that  if  any  of  the  devisees  should  die 
leaving  no  lawful  issue,  then  their  portion  to  be  equally  divided 
between  the  survivors.  Held,  that  the  first  takers  took  a  life- 
estate  and  the  issue  a  remainder,  as  purchasers;   the  term  "sur- 
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vivore"  having  tlie  effect  of  contax)lling  the  phrase  "dying 
without  issue." 

Without  referring  to  other  cases,  we  say  that  the  general  prin- 
ciple to  be  extracted  from  all  the  cases  is  that  where,  in  flie  first 
instance,  there  is  no  direct  gift  to  the  issue,  nor  any  mention  of 
issue,  thwi  the  word  "  survivor  "  ^ill  not  restrict  the  generality  of 
the  previous  phrase ;  but  where  there  is  ^  direct  gift  to  the  issue 
in  the  first  instance,  and  a  limitation  over  to  a  survivor  or  sur- 
vivors of  persons  in  esse  on  the  death  of  the  first  taker,  without 
lawful  issue,  the  limitation  will  not  be  held  too  remote,  unless  it 
should  appear  from  the  will  that  the  survivor  was  intended  to 
take  a  transmissible  interest  without  reference  to  the  time  of 
vesting  in  possession,  and  in  the  absence  of  words  to  show  such 
intention  the  presumption  is  that  the  survivor  was  to  take  per- 
sonally and  not  a  transmissible  interest.  Stevens  v.  PaUerson, 
Bailey  Eq.  42;  Knight  v.  EUiSy  2  J5ro.  670;  Lampley  v. 
BloweTy  3  Atk.  396,  commented  on  in  Oarr  v.  Portery  1  McC. 
Ch,  60.  Now,  in  this  case,  there  is  both  a  direct  gift  to  the  issue 
and  a  limitation  over  to  the  survivor.  Thdte  is  nothing  show- 
ing that  a  transmissible  interest  was  intended ;  on  the  contrary, 
the  terms  of  the  deed  are :  "  To  the  survivor  of  the  said  Pauline 
and  James,"  showing  that  it  was  the  intention  of  the  grantor 
that  the  survivor  of  Pauline  and  James,  whichever  it  might  be, 
should  take  personally. 

Under  the  operation  of  this  principle,  we  are  of  the  opinion 
that  the  time  fixed  by  the  declarant  for  the  issue  to  take,  if  alive, 
was  at  the  death  of  the  first  taker,  and  the  effect  of  this  intent 
was  to  cut  down  the  estates  of  Pauline  and  James  to  a  life-estate, 
with  remainder  to  their  respective  issue,  such  as  might,  at  their 
death,  be  in  existence,  as  purchasers. 

Such  being  the  interest  of  the  parties,  we  are  further  of  the 
opinion  that  a  trustee  is  necessar^  so  that  the  estate  may  be  pre- 
served for  the  remaindermen. 

This  case  thus  far,  and  for  the  reasons  already  stated,  has  been 
considered  as  if  the  property  in  question  was  real  property  and 
embraced  in  the  deed  of  Judge  O'Neall,  executed  in  1847.  But 
the  fact  is,  it  is  personalty  and  settled  by  the  order  of  court 
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referred  to  above.  When  considered  with  reference  to  this  order 
we  think  the  result  will  be  the  same. 

Although  the  precise  date  of  the  order  is  not  given,  yet  there 
is  no  doubt  that  it  was  after  the  act  of  1863,  in  reference  to 
limitations.  This  act  provides  that  the  phrase  "  dying  without 
issue,"  both  in  deeds  and  wills,  where  either  personal  or  real 
property  is  disposed  of,  shall  not  be  construed  to  mean  an 
indefinite  failure  of  issue,  but  a  failure  at  the  time  of  the  death 
of  the  first  taker. 

If  this  act  is  applied  to  the  case,  it  gives  a  legislative  con- 
struction to  the  words  under  consideration,  and  fixes  indisputa- 
bly the  event  for  the  limitation  over  to  be  the  death  of  the  first 
taker,  thus  cutting  down  their  estate  to  an  estate  for  life,  with 
remainder  to  such  of  their  respective  issue  as  may  at  that  time 
be  living. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 


CASE  No.  1123. 
MANGUM  V.  PIESTER. 


1.  Testator  (who  died  in  1833)  devised  his  real  estate  to  his  widow  for  life, 
witli  remainder  to  his  son  W.,  and,  "  if  W.  should  die  without  issue,  all  the 
interest  he  has  in  my  estate  to  go  to  H.,  and  if  hoth  W.  and  H.  should 
die  without  issue,  then  "  over.  Hddf  that  the  event  fixed  for  the  limita- 
tion to  H.  to  take  effect  was  iiot  the  death  of  W.  without  living  issue  during 
the  life^time  of  the  widow.  0 

2.  But  an  indefinite  failure  of  issue  to  W.  is  the  well-ascertained  meaning  of 
the  words  used  by  testator,  and  hence  the  limitation  to  H.  is  void  for 
remoteness. 

3.  The  phrase  "  die  without  issue "  considered,  particularly  in  the  light  of 
the  rules  governing  contingent  remainders  and  executory  devises,  tnd 
when  restricted  by  qualifying  words.  Some  differences  between  contingent 
remainders  and  executory  devises  stated,  and  the  reasons  upon  which 
founded. 
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1  Neither  the  limitation  to  H.  by  name  nor  the  use  of  the  adverb  '^  then  ** 
restricts  the  generality  of  the  phrase  "  die  without  issue "  t<2  a  failure  of 
isBue  at  the  death  of  W. 

5.  The  widow  of  testator  conveyed  all  of  her  interest  in  these  lands  to  her  son 
W.,  who  conveyed  to  P.,  and  P.  held  adversely  under  his  deed.  W.  died, 
and,  afterwards,  his  mother.  Held^  that  by  the  conveyance  to  W.  the  life- 
estate  was  merged  in  W.^s  greater  estate  and  was  thus  extinguished,  and  if 
the  limitation  to  H.  was  good  as  an  executory  devise,  the  statute  of  limita- 
tioDs  would  commence  to  run  against  him  under  P/s  adverse  claim,  from 
the  death  of  W.,  and  would  not  be  postponed  until  the  death  of  the  life- 
tenant 


Before  Wallace,  J.,  Newberry,  May,  1880. 

This  was  an  action  commenced  June  21st,  1874,  by  the 
children  of  Hillary  R.  Mangum  against  the  executors  and 
devisees  of  David  B.  Piester,  and  against  Thomas  M.  Neel, 
Henry  Koon  and  John  R.  Leavell — ^the  last-named  as  a  creditor 
of  David  B.  Piester — for  the  recovery  of  a  tract  of  land.  The 
plaintifls  claimed  under  the  will  of  C.  Griffin,  which  was  as 
follows : 

In  the  name  of  God,  amen,  I,  Christopher  Griffin,  being  of 
sound  and  disposing  mind  and  memory,  but  weak  in  body,  and 
calling  to  mind  the  uncertainty  of  life,  and  being  desirous  to 
dispose  of  all  my  worldly  estate  God  has  blessed  me  with,  do 
make  and  ordain  this  my  last  will  in  the  manner  following,  that 
is  to  say :  I  desire  that  shortly  after  my  decease  all  my  personal 
estate  shall  be  sold  at  public  auction  on  a  credit  of  one  and  two 
years,  and  out  of  the  moneys  arising  therefrom  all  my  just  debts 
and  funeral  expenses  be  paid.  After  my  debts  and  funeral 
expenses  are  paid,  I  will  and  bequeath  unto  my  beloved  wife, 
Phoebe  Griffin,  all  my  plantation  now  in  cultivation,  also,  one- 
third  part  of  the  proceeds  of  my  personal  estate,  after  the  debts 
and  funeral  expenses  are  paid,  during  her  natural  life-time,  to  be 
disposed  of  after  her  death  as  will  be  hereafter  mentioned — my 
wife,  Phoebe  Griffin,  being  bound  to  board,  clothe  and  educate 
my  son,  Wm.  B.  Griffin,  or  in  failure  or  not  performing  the 
above  requirements  to  my  son,  my  wife,  Phoebe,  is  to  be  charged 
with  two-thirds  of  the  rent  of  the  plantation. 

I  will  and  bequeath  unto  my  son,  Hillary  R.  Mangum  (or 
Griffin),  the  sum  of  five  hundred  doHars  when  he  arrives  at  the 
age  of  twenty-one  years.  If  he  should  die  not  having  any  issue, 
the  above  legacy  to  become  part  of  my  estate. 
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I  will  and  bequeath  unto  my  beloved  son,  William  B.  GrifSn, 
the  balance  of  my  personal  estate,  and  at  the  death  of  my  wife, 
Phoebe,  all  my  real  estate,  with  the  above-mentioned  one-third 
of  my  personal  estate  bequeathed  to  the  above-mentiond  Phoebe 
during  ner  life-time. 

If  the  before-mentioned  William  B.  Griffin  should  die  with- 
out issue,  all  the  interest  he  has  in  my  estate  is  to  go  to  my  son, 
Hillary  R.  Mangum  (or  Griffin) ;  and  in  case  the  above-men- 
tioned William  B.  Griffin  and  Hillary  R.  Mangum  (or  Griffin) 
should  die  without  issue,  then  all  my  estate,  real  and  personal, 
to  be  equally  divided  between  my  four  sisters,  namely,  Elizabeth 
Pitts,  Sarah  Griffin,  Martha  Barksdale  and  Lueinda  Griffin ; 
and,  further,  I  constitute  and  appoint  my  friend,  Bluford  F. 
Griffin,  executor  of  this  my  last  will  and  testament,  revoking  all 
former  wills. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  seal  this  twenty-second  day  of  January,  1832. 

Christopher  Griffin,    [l.  s.] 

This  will  was  properly  attested. 

All  the  issues  of  law  and  fact  were  referred  to  J.  F.  J.  Cald- 
well, Esq.,  who,  in  an  able  report,  held  that  Mangum's  heirs 
were  not  estopped  from  asserting  their  claim ;  that  no  one  but 
Mrs.  Griffin  and  W.  B.  Griffin  could  object  to  the  provisions  of 
the  will  in  favor  of  the  bastard,  Mangum ;  that  the  limitation 
over  to  Mangum  was  upon  the  death  of  W.  B.  Griffin  without 
issue  in  the  life-time  of  his  mother,  which  was  not  too  remote, 
and  which  had  occurred ;  that  D.  B.  Piester  did  not  hold 
adversely  for  ten  years,  nor  had  his  alienee,  Neel,  nor  his  de- 
visees, and  while  the  possession  of  ancestor  and  heir  might  be 
tacked  together  to  make  up  the  full  statutory  bar,  that  of  devisor 
and  devisee  could  not,  the  devisee  being  a  purchaser,  and  not 
holding  by  deseent. 

Exceptions  were  taken  by  defendants  to  this  report,  and  the 
case  was  heard  by  the  Circuit  judge  upon  these  exceptions.  He 
sustained  the  referee  in  his  conclusions  as  to  the  estoppel,  and 
the  excessive  provision  for  Mangum ;  but  sustained  the  excep- 
tions to  his  other  findings,  holding  that  the  limitation  over  to 
Mangum  was  too  remote,  and  that  the  Statute  of  Limitations 
commenced  to  run  in  favor  of  Piester  and  his  assignee,  Neel,  at 
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the  death  of  W.  B.  Griffin,  and  continued  to  run  in  favor  of  the 
devisees,  who  were  also  the  heirs-at-law  of  Piester. 

From  this  decree,  appeal  was  taken  to  this  court,  by  the 
plaintifl^,  who  urged  their  appeal  upon  the  following  exceptions : 

1.  Because  his  Honor  erred  in  holding  that  the  limitation 
over  to  Hillary  R.  Mangum,  created  by  the  will  of  Chfistopher 
Griflfin,  was  too  remote. 

2.  That  his  Honor  erred  in  holding  that  the  right  of  Hillary 
R.  Mangum  to  bring  this  suit  accrued  to  him  upon  the  death  o^ 
William  B.  Griifin,  whereas  it  is  contended  that  such  right  did 
not  accrue  to  him  until  the  death  of  Phoebe  Wallace,  and  that, 
therefore,  the  Statute  of  Limitations  did  not  run  against  Hillary 
R.  Mangum  until  then. 

3.  That  his  Honor  erred  in  holding  that  the  Statute  of  Limit- 
ations did  not  cease  to  run  at  the  death  of  David  B.  Piester,  (to 
wit,  August  20th,  1873,)  but  that  it  continued  to  run  until  the 
death  of  Hillary  R.  Mangum. 

4.  Because  his  Honor  erred  in  holding  that  the  plaintifls  are 
barred  by  the  Statute  of  Limitations  from  bringing  their  action, 
whereas  it  is  contended  that  the  statute  does  not  bar  the  plain- 
tiff's action  against  any  of  the  defendants. 

5.  Because  the  decree  is  contrary  to  the  law  and  evidence  in 
this  case. 

Mr.  J.  Y.  Culbreath,  for  appellant. 

In  cases  of  great  doubt  the  expression  of  the  legislative  desire 
might  incline  the  balance.  11  Rich.  489.  The  act  of  1853  con- 
strues the  meaning  of  the  phrase  *Mying  without  issue."  But 
in  this  case,  there  was  a  precedent  life-estate,  and,  therefore, 
testator  was  providing  for  the  contingency  of  W.  B.  Griffin's 
death  without  issue,  before  his  mother's  died,  or,  if  with  issue, 
the  death  of  such  issue  before  the  termination  of  the  life-estate. 
This  view  is  sustained  by  the  cases  in  7  Rich.  Eq.  105  ;  6  Id.  26, 
83;  Spears  Eq.  312,  402;  10  8.  C.  56  ;  1  HUl  Ch.  265 ;  and  by 
2  Jarm.  Willa  *693.  Any  words  which  indicate  an  intention  in 
the  testator  to  confine  a  failure  of  issue  to  a  dying  without  issue 
living  at  the  death  of  the  fii'st  taker,  will  be  sufficient  to  rebut 
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the  cjonstruction  of  an  indefinite  failure  of  issue.  14  N.  H.  215 ; 
6  Harris  72 ;  3  Md,  Ch.  257.  As  to  the  Statute  of  Limita- 
tions, plaintiffs  were  minors  when  their  father  died,  and  still 
ar6.  Mangum  took  under  Griffin's  will  an  executory  devise. 
2  BL  Com.  172.  His  interest  could  not  be  affected  by  deed  of 
Phoebe  Tjriffin  to  W.  B.  Griffin,  nor  by  deed  to  Piester ;  for  this 
latter  deed  was  not  recorded  until  February,  1867,  and  the 
former,  never.  Mangum  could  not  bring  action  until  Phoebe's 
death,  for  until  then  he  was  not  entitled^  to  the  possession,  and 
Piester  had  her  life-estate.  His  rights  were  not  affected  by 
these  conveyances.  2  Minor  InsL  375.  The  conveyance  to  Neel 
by  a  disseisor  carried  no  right.  Rice  10.  Peister's  devisees 
obtained  no  right  from  Peister,  who  had  not  matured  title.  A 
devise  is  only  an  alienation  by  purchase.  2  BL  Com.  287. 
These  devisees  have  held  by  purchase  and  not  by  descent  cast 

Mr.  J.  W.  Ferguson,  on  same  side. 

Argument  of  Mr.  J.  M.  Baxter,  deceased,  and  Messrs.  Geo. 
S.  Mower  and   T.  S.  MoormaUj  contra. 

November  21st,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  Christopher  Griffin,  late  of  Newberry  county, 
died  in  1832  or  1833,  leaving  a  last  will  and  testament,  in  which, 
among  other  things,  he  devised  his  real  estate  to  his  widow  for 
life,  and  at  her  death  to  his  son,  William  B.  Griffin,  with  the 
further  provision  that  if  his  son,  William  B.  Griffin,  should  dk 
withorU  issue,  "  that  all  the  interest  he  has  in  my  estate  is  to  go 
to  my  son,  Hillary  R.  Mangum  (or  Griffin) ;  and  in  case  the 
above-mentioned  William  B.  Griffin  and  Hillary  R.  Mangum 
(or  Griffin)  should  die  without  issue,  then  all  my  estate,  real  and 
personal,  to  be  equally  divided  between  my  four  sisters,  Emily 
Elizabeth  Pitts,  Sarah  Griffin,  Martha  Barksdale  and  Luciuda 
Griffin." 

Mrs.  Phoebe  Griffin,  who  afterwards  intermarried  with  Beo- 
nett  Wallace,  conveyed  her  life-estate  in  the  land  in  January, 
1864,  to  W.  B.  Griffin,  who,  on  the  same  day,  for  valuable  oon- 
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sideration,  conveyed  said  land  to  D.  B.  Piester,  who  then  con- 
veyed ninety-two  acres  thereof  to  Jacob  R.  Schumpert,  who,  on 
December  6th,  1871,  conveyed  to  defendant,  T.  M.  Neel.  D. 
B.  Piester  continued  in  possession  of  the  remaining  522  acres 
from  the  date  of  the  deed  of  W.  B.  Griffin  to  him,  in  January, 
1854,  until  his  death,  having,  during  his  life,  mortgaged  521 
acres  to  defendant,  Henry  Koon,  to  wit,  on  January  9th,  1872. 

Piester  died  in  1873,  leaving  a  will,  in  which  he  directed  his 
executors  to  sell  any  portion  of  his  estate,  real  or  personal,  suf- 
ficient to  pay  debts ;  and  after  the  payment  of  his  debts  he  gave 
the  whole  estate  to  his  wife  and  children.  Under  this  will  his 
family  have  remained  in  possession.  W.  B.  Griffin  died  in 
November,  1861,  his  mother,  the  life-tenant,  surviving  him 
until  January  24th,  1864,  when  she  died.  Hillary  R.  Mangum 
died  in  February,  1874. 

This  action  was  commenced  June  21st,  1874,  by  the  children 
of  Hillary  R.  Mangum,  claiming  the  land  in  question  on  the 
ground  that  William  B.  Griffin,  having  died  without  issue 
living  at  his  death,  their  father  became  entitled  to  said  land,  and 
their  father  having  since  died,  the  land  descended  to  them  as 
his  heirs-at-law.  The  claim  of  the  plaintiffs  was  resisted  below 
on  several  grounds : 

First  It  being  admitted  that  Hillary  R.  Mangum  was  a  natural 
son  of  Christopher  Griffin,  the  testator,  the  defendants  relied  upon 
the  act  of  1795  prohibiting  a  father,  having  a  lawful  wife  or 
<;hild,  giving  by  deed  or  will  more  than  one-fourth  of  the  clear 
value  of  his  estate  to  a  concubine  or  to  his  illegitimate  child. 
Second.  They  relied  on  the  doctrine  of  estoppel,  insisting  that 
Hillary  R.  Mangum,  having  stood  by  and  silently  permitted 
Piester,  after  his  purchase,  to  put  up  valuable  improvements  on 
his  land,  he  and  those  claiming  under  him  were  thereby  estopped 
from  now  setting  up  claim  to  the  land.  Third.  They  set  up  the 
remoteness  of  the  limitation  to  Mangum,  and  claim,  on  that 
account,  that  it  was  void;  and,  Fourth,  They  interposed  the 
Statute  of  Limitations.  Judge  Wallace,  who  heard  the  case 
below,  overruled  the  two  first  grounds  of  defense,  but  sustained 
the  two  last. 

The  plaintiffs  have  appealed,  their  exceptions  involving  the 
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two  questions  decided  for  the  defense  below,  to  wit :  Was  the 
judge  in  error  in  holding  that  the  limitation  to  Hillary  R.  Mai)- 
gum  was  void  for  remoteness,  and  also  in  allowing  the  Statute 
of  Limitations  to  be  successfully  interposed  ? 

The  first  i>oint  made  in  the  argument  in  Ix^half  of  the  appel- 
lants is:  That  the  event  fixed  for  the  limitation  to  Manguui 
was  the  death  of  W,  B.  (iriiBBn  during  the  life  of  the  life-tenant, 
Mrs.  Phcebe  Griffin.  And  W.  B.  Griffin,  having  died  during 
the  life  of  the  life-tenant,  it  is  contended  that  this  limitation 
took  effect  at  his  death,  and  the  cases  of  Evans  v.  Godbold,  6 
liich.  Eq.  26 ;  Schoppeti  v.  GUlamj  Id,  8*) ;  Anderson  v.  Smooty 
Spears  Eq.  312 ;  Vidal  v.  Verdiery  Id,  402,  and  Blum  v.  EraaSy 
10  S,  C,  56,  are  relied  on  to  sustain  this  proposition. 

We  do  not  think  that  these  cases  are  applicable  to  the  case  at 
bar.  In  the  case  of  Vidal  v.  Verdier,  supra,  which  is  the 
strongest  case  in  this  direction,  it  is  true  that  the  court  did  con- 
strue the  will  as  Intending  to  fix  the  death  of  the  first  taker  in 
remainder  before  the  death  of  the  life-tenant  as  the  event  for  the 
limitation  over  to  take  effect,  but  that  (rase,  as  will  be  found  upon 
examination,  turned  upon  the  construction  of  the  words  "  in  case 
of  the  death,''  which  were  embraced  in  the  phraseologj'  used. 
These  words  do  not  appear,  in  the  case  now  before  the  court,  in 
conniBction  with  the  limitation  to  Mangum. 

Besides,  Vidal  v.  Verdier  was  fully  discussed  afterwards  by 
Chancellor  Harper  in  the  case  of  Yates  v.  MitcheU,  decided  in 
1845,  and  found  in  1  Rich,  Eq,  265,  where  that  able  chancellor 
defines  and  limits  the  principle  laid  down  there  within  its  proper 
boundary,  and  which  excludes  its  application  here.  He  says  that 
Vidal  V.  Verdier  was  decided  on  the  priucij>le  "that  when  a 
testator,  giving  in  remainder  aft^r  a  life-estate,  ilscs  one  set  of 
expressions  denoting  that  the  remainderman  is  to  take  an  abso- 
lute estate,  and  another  s(*t  of  expressions  limiting  him  to  an 
estate  for  life,  with  remainder  to  his  issue,  and  a  limitation  over 
in  the  event  of  his  not  having  issue,  this  apj)arent  repugnancy 
may  be  reconciled  by  restricting  the  dying  without  issue  to  thtf 
life-time  of  the  tenant  for  life,  thus  permitting  every  j)art  of  the 
will  to  have  its  proper  effect.  If  he  dies  during  the  life-time  of 
the  tenant  for  life,  leaving  issue,  i\w  issue  will  take  as  purchasers 
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under  the  will ;  if  without  issue,  the  limitation  over  will  have 
effect ;  but  if  he  survives  the  tenant  for  life,  the  estate  is  abso- 
lute in  him."  But  he  said,  further,  that  this  had  nothing  to  do 
with  the  case  he  was  then  discussing,  because,  in  that  case,  there 
was  not  a  double  set  of  expressions,  indicating  diflferent  estates 
conveyed,  as  in  J'lda/  v.  Verdier, 

So  we  say  here,  as  to  the  case  now  before  the  court,  and  for 
the  same  reason.  Had  W.  B.  GriflSn  left  issue,  beyond  doubt 
they  would  have  taken  by  inheritance,  and  not  by  purchase, 
showing  that  a  fee  was  conveyed  by  way  of  remainder  to  him, 
which  vested  in  right  at  the  death  of  his  father,  to  be  enjoyed 
in  possession  at  the  death  of  his  mother.  There  is  not  a  word 
in  the  will  which  indicates  that  the  testator  intended  his  son,  W. 
B.  GrifiBn,  should  take  an  estate  for  life  with  remainder  to  his 
issue  in  any  event. 

In  the  case  of  Blum  v.  Eoans^  10  &  C.  56,  the  will  was  exe- 
cuted after  the  act  of  1853  on  the  subject  of  words  of  limita- 
tion, and  the  last  constitutes  a  wide  distinction  between  that  case 
and  this,  and  no  doubt  had  much  to  do  in  controlling  the  judg- 
ment of  the  court. 

We  do  not  think  that  this  point,  though  earnestly  and  ably 
presented  by  the  junior  counsel  of  appellant,  can  be  sustained 
either  upon  principle  or  upon  the  authorities  cited.  We  will 
proceed  then  to  the  consideration  of  the  case  as  de]>endent  upon 
the  other  questions  raised. 

First  Is  the  limitation  over  to  Hillary  R.  Mangum  void  for 
remoteness  ?  The  limitation  to  Mangum  is  dependent  upon  the 
event  that  William  B.  Griffin  should  "die  without  issue.'^  Do 
these  words  import  an  indefinite  failure  of  issue,  or  can  they  be 
restricted  to  a  certain  time  competent,  within  the  rulas  of  law, 
upon  which  a  limitation  over  can  take  effect  by  way  of  executory 
devise  ?  Did  the  testator  use  these  words  indicating  that  if,  at 
any  time  in  the  future,  the  issue  of  William  B.  Griffin  should 
IxKJome  extinct,  then  the  estate  should  go  over  to  Mangum? 
or  did  he  mean  only  that  if,  at  the  death  of  Griffin,  there  should 
be  no  issue,  then  the  limitation  should  take  effect?  These 
questions  must  turn  upon  the  construction  of  the  phrase  "dying 
without  issue,"  as  interposed  by  their  own  inherent  meaning,  or 
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as  controlled,  if  they  may  be,  by  their  connection  with  other 
expressions  in  the  will. 

These  words,  and  words  of  similar  import,  have  been  a  pro- 
lific source  in  the  past  of  numerous  and  bitter  l^al  contests, 
reaching  far  back  into  our  judicial  history.  They  have  given 
rise  to  some  of  the  most  profound  and  abstruse  discussions  in 
our  books,  and  they  have  formed  the  basis  of  numerous  learned 
oj)inions  of  the  law  and  chancery  courts,  both  of  England  and 
America.  Our  own  reports  are  full  of  such  opinions,  and  they 
are  found  in  the  reports  of  all  the  States.  It  would  seem,  then, 
that  all  diflBculty  surrounding  this  subject  ought  to  have  been 
dissipated  long  since,  and  the  way  through  these  words  made 
so  clear  that  no  one  at  this  day  should  err  therein ;  but  such  is 
not  the  fact/  Notwithstanding  all  the  lights  afforded  by  the 
decisions  of  the  past,  and  the  profound  special  discussions  of 
this  subject  by  eminent  and  most  able  text  writers  on  real 
property  and  estates  therein,  legal  minds  still  fail  frequently  to 
agree  as  to  the  true  intent  and  meaning  of  instruments  in  which 
these  words  are  found,  and  especially  in  their  application  to  a 
case  in  hand,  and,  as  a  consequence,  almost  every  paper  in  which 
such  terms  have  been  employed,  even  at  the  present  day,  sooner 
or  later  appears  in  a  court  of  last  I'esort  for  adjudication.  We 
are  not  much  surprised,  therefore,  to  see  this  case  before  us. 

Without  referring  at  this  time  to  the  different-text  lKK)ks  and 
numerous  decisions  which   we   have   examined,   and   through 
which  we  have  reached  our  conclusions,  we  feel  authorized  to 
say,  in  the  beginning,  that  there  are  two  classes  of  cases  in  which 
these  words  constitute  the  pivotal  point,  and  upon  the  constrao- 
tion  of  which  they  depend.     The  first  class  embraces  all  those 
cases  in  which  the  question  arises  whether  the  term  "issue,"  as 
used  in  the  instrument,  was  employed  to  denote  an  indefinite  line 
of  succession  of  descendants  to  take  the  estate  by  inheritance,  or  to 
denote  a  class  of  persons  to  take  as  purchasers  at  a  fixed  time. 
In  other  words,  whether  the  term  "issue"  is  a  word  of  limitation, 
indicating  that  the  first  taker  has  the  whole  interest  conveyed, 
descendible  to  his  lineal  descendants  ad  infinitum,  or  whether  it 
is  a  word  of  purchase  indicating  that  the  first  taker  is  only  en- 
titled to  a  life-estate  with  remainder  to  such  persons  as  may 
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answer  the  descriptioD  of  the  term 
first  taker. 

The  second  class  embraces  all  those  cases  in  which  it  is 
admitted  that  the  fee  in  the  first  instance  is  conveyed  to  the  first 
taker,  but  an  effort  is  made  to  transfer  this  fee  upon  the  happen- 
ing of  a  specified  contingency  from  him  to  another  by  way  of 
executory  devise.  In  other  words,  those  cases  where  the  attempt 
is  made  to  mount  a  fee  upon  a  fee,  which  can  be  done  only  by 
executory  devise.  The  difference  between  the  two  classes  is  that 
the  first  involves  the  law  of  contingent  remainders  and  the  second 
that  of  executory  devises.  The  case  now  before  the  court  belongs 
to  the  second  class;  the  case  of  MendenhaU  v.  Mower,  ante  p.  303, 
belongs  to  the  first  class.  These  two  cases  will  fully  illustrate  the 
different  character  of  the  two  classes,  and  the  principles  of  law 
applicable  to  each. 

The  precise  question  then,  in  this  case,  when  brought  down 
to  its  last  analysis,  is :  Does  the  will  of  Christopher  Griffin 
contain  a  l^al  executory  devise,  by  which  a  fee  in  the  land  in 
dispute  was  devised  to  Hillary  R.  Mangum,  after  a  fee  already 
devised  to  W.  B.  Griffin — the  fee  to  Hillary  R.  Mangum  to  take 
effect  in  him  upon  the  defeat  of  the  fee  in  Griffin  upon  the  con- 
tingency specified  ?  Or,  to  state  it  in  another  and  shorter  form, 
Can  the  will  of  Christopher  Griffin  be  r^arded  as  an  executory 
devise  in  favor  of  Hillary  R.  Mangum  ? 

An  executory  devise  is  a  limitation  by  will  of  a  future  con- 
tingent interest  in  lands  contrary  to  the  rules  of  limitation  of 
contingent  estates  in  conveyances  at  law.  If  the  limitation  by 
will  does  not  depart  from  those  rules  prescribed  for  contingent 
remainders,  it  is  in  that  case  a  contingent  remainder  and  not  an 
executory  devise.  4  Kent  265.  For  instance,  among  the  rules 
governing  contingent  remainders  is  one  which  forbids  an  estate 
to  be  limited  over  to  another  after  a  fee  already  granted.  In 
such  case  there  can  be  no  such  thing  as  defeating  the  fee  already 
granted  and  transferring  it  to  another  by  way  of  remainder, 
because  a  remainder  implies  something  left,  which  cannot  be  the 
case  after  the  whole  has  once  been  disposed  of.  Yet,  while  this 
cannot  be  done  by  way  of  contingent  remainder,  it  may  be  done 
by  an  executory  devise,  which,  according  to  the  definition  above. 
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allows  a  departure  from  the  rules  of  law  governing  contingent 
remainders.  And  this  being  an  effort  to  create  a  fee  after  a  fee, 
is  a  case  of  departure  denied  by  contingent  remainders  but 
allowed  by  executor}-  devisei<. 

So,  too,  under  the  common  law  conveyances,  a  freehold  inter- 
est in  real  property  could  not  be  limited  to  commence  in  foUurOj 
because  such  interests  were  established  under  the  feudal  system, 
and  under  that  system  livery  of  seizin  was  necessary  to  the 
creation  of  a  freehold,  and  as  livery  could  not  be  given  infuiwro, 
a  future  freehold  could  not  be  created  at  common  law.  Neither 
at  common  law  could  a  fee  be  mounted  on  a  fee.  In  con- 
veyances at  law,  it  is  true,  a  provision  may  be  made  for  the 
defeasance  of  a  fee,  but  not  then  for  its  transfer  to  another  at 
some  future  i>eriod  and  upon  some  specified  contingency. 

These,  and  some  others,  being  diflBculties  which  our  l^al 
ancestors  found  surrounding  conveyances  at  common  law,  which, 
in  their  opinion,  demanded  remedy,  the  executory  devise  was 
intended  for  that  purpose.  Hence  it  allows  a  freehold  to  be 
created  infuturo  without  a  particular  precedent  estate  to  support 
it,  and  by  it  a  fee  may  be  created  after  a  fee.  But  at  the  same 
time  the  common  law  abhorred  a  perpetuity,  and  to  prevent 
perpetuities  in  executory  devises,  to  which  they  would  have 
inevitably  led  if  left  unguarded,  it  was  established  as  a  part  of 
the  machinery  of  executory  devises  that  the  contingency  upon 
which  the  limitation  intended  was  to  take  effect  should  not  be 
postponed  longer  than  a  life  or  lives  in  being  and  twenty-one 
years  and  a  fraction  of  another  year  thereafter.  So  that  in  all 
these  cases,  involving  the  validity  of  an  executory  devise,  the 
main  point  to  be  considered  is,  has  the  contingency  upon  which 
the  limitation  is  to  take  effect  been  fixed  within  the  period  of  a 
life  or  lives  in  being  and  twenty-one  years  and  a  fraction  after? 
If  so,  the  executory  devise  is  good  and  the  limitation  valid.  If 
not,  it  is  bad,  and  the  limitation  void  for  remoteness. 

Now,  was  the  event  upon  which  Christopher  GriiBn  intended 
the  limitation  in  favor  of  Hillary  R.  Mangum  should  take  efiRsct, 
fixed  by  him  to  happen  within  the  prescribed  period?  The 
exact  language  of  the  will  is :  "If  the  before-mentioned  William 
B.  Griffin  should  die  without  issue,  all  the  interest  he  has  in  my 
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estate  is  to  go  to  my  son  Hillary  R.  Mangum  (or  Griffin) ;  and 
in  case  the  above-mentioned  William  B.  Griffin  and  Hillary  R. 
Mangum  should  die  without  issue,  then  all  my  estate  to  be 
equally  divided  between  my  four  sisters/'  naming  them. 

From  this  language  it  will  be  seen  that  the  event  upon  which 
the  limitation  to  Hillary  R.  Mangum  was  to  take  effect  was  the 
non-existence  of  William  B.  Griffin's  issue  after  his  death. 
This  non-existence  of  William  B.  Griffin's  issue  might  be  found 
to  be  the  fact  at  an  indefinite  j^eriod  after  his  death  when  the 
last  of  his  lineal  descendants  died,  or  it  might  be  the  case  at  the 
moment  of  his  death. 

If  Christopher  Griffin  intended  that  the  limitation  should 
take  effect  at  either  of  these  periods — whenever  it  was  found 
that  William  B.  Griffin  had  no  issue  living — after  his  death, 
this  would  include  an  indefinite  failure  as  well  as  a  failure  at  a 
definite  time,  to  wit,  the  death  of  W.  B.  The  first,  having  a 
tendency  to  perpetuity,  would  be  too  remote,  and  therefore  void, 
and  the  second  being  embraced  in  the  first  could  not  save  the 
limitation.  If  he,  however,  intended  to  restrict  this  period  to 
the  time  of  the  death  of  W.  B.  Griffin  alone,  and  then  the 
limitation  to  take  effect  if  there  was  no  issue,  this  would  be 
within  the  life  or  lives  in  being,  and  therefore  valid. 

Which  of  these  did  he  intend  ?  This  must  be  determined  by 
the  language  used,  interpreted  according  to  the  rules  of  law.  It 
is  well  established  that  the  phrase  "dying  without  issue"  or 
**die  without  issue,"  when  standing  alone,  before  the  act  of 
1853,  denoted  an  indefinite  failure,  and  a  limitation  over,  upon 
such  terms  unqualified,  has  ever  been  held  void  for  remoteness. 
There  can  be  no  case  found  contrary  to  this.  See  Anderson  v. 
Jackson,  16  Johns.  382,  and  the  numerous  cases  there  discussed. 
See,  also,  2  Fearne  443;  Graham  v.  Moore,  IZ  S.  C.  119,  and 
the  cases  there  cited.  But  it  has  also  been  held,  on  the  other 
hand,  that  these  terms  may  be  qualified  by  subsequent  words, 
and  when  thus  qualified,  so  as  to  be  restricted  to  the  death  of  the 
first  taker,  the  limitation  over  will  be  preserved. 

The  last  and  precise  point,  then,  in  the  case  is :  Are  there 
any  qualifying  words  in  this  will  which  restrict  the  limitation  to 
Mangum  to  the  death  of  William  B.  Griffin  ?     The  words  most 
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usually  relied  on  as  sufficient  to  restrict  the  generality  of  the 
phrase  dying  without  issue,  are  such  as  these:  "Leaving  no 
issue,"  "  issue  living,"  "  survivors,"  and  words  of  like  import. 
It  is  admitted  that  there  are  no  such  words  in  this  will. 

But  it  is  contended  that  while  this  is  true,  yet,  inasmuch  as 
the  limitation  here  is  to  one  in  existence,  and  to  him  by  name, 
that  the  testator  could  not  have  intended  an  indefinite  failure. 
On  the  contrary,  he  must  have  intended  some  period  when 
the  party  named  would  probably  be  in  existence,  to  wit,  the 
death  of  Griffin,  the  first  taker,  without  issue  then  living. 

There  is  a  class  of  cases  in  our  reports  in  which  it  is  held  that, 
where  the  limitation  over  can  be  construed  as  a  personal  benefit 
alone  to  a  party  named,  then  the  effect  of  such  construction 
will  operate  as  a  restriction  upon  the  generality  of  the  phrase. 
And  the  term  "survivor,"  when  unaccompanied  with  words 
indicating  a  transmissible  interest,  should  the  survivor  not  be  in 
being  at  the  happening  of  the  contingency,  will  generally  have 
this  effect.  See  case  of  Mendenhall  v.  Mowery  antcy  and  the 
cases  there  referred  to.  But  where  the  limitation  also  embraces 
a  transmissible  interest,  even  the  term  "survivor"  will  be 
impotent  to  this  effect. 

Now,  have  we  any  reason  here  to  conclude  that  the  limitation 
to  Hillary  R.  Mangum  was  intended  simply  as  a  personal  benefit 
to  him  alone,  and,  in  case  he  had  died  before  Griffin,  that  all 
claim  as  to  him  would  have  ended  ?  Is  there  anything  to  show 
that  the  testator  did  not  intend  to  convey  to  him  a  transmissible 
interest,  to  attach  at  the  falling  in  of  the  estate  of  the  first  taker, 
either  to  Mangum  or  his  heirs,  as  the  facts  at  that  time  might 
require?  We  see  nothing  in  the  case  which  can  demand  this 
construction,  except  that  the  limitation  is  to  Mangum  by  name. 

There  are  numerous  cases  in  the  books  where  the  limitation 
over  has  been  held  too  remote,  although  one  in  esse  is  named  as 
the  party  to  take.  In  fact  we  have  found  no  case  where  the 
naming  of  one  as  the  party  provided  for  has  in  itself  restricted 
the  generality  of  the  previous  words.  Lyon  &  Norwood  v. 
WalkeVy  8  Rioh.  307.  There  is  no  reason,  therefore,  why  the 
well-established  meaning  of  the  phrase  dying  without  issue  should 
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be  changed  in  this  ease  from  an  indefinite  failure  of  issue  after 
the  death  to  a  failure  at  the  death  of  the  first  taker. 

Mr.  Ferguson,  in  his  very  clear  argument,  made  a  point  on 
the  use  of  the  adverb  "then,"  which  deserves  notice.  This 
word,  as  an  adverb,  means  "at  that  time,"  referring  to  a  time 
specified,  either  past  or  future.  It  has  no  power  in  itself  to  fix 
a  time.  It  simply  refers  to  a  time  already  fixed.  The  question 
here  is:  What  time  do  the  words  "dying  without  issue"  un- 
qualifiedly fix  ?  Do  they  fix  an  indefinite  period  when  there 
shall  be  no  issue,  or  do  they  fix  a  definite  period,  to  wit,  the 
death  of  W.  B.  Griffin?  They  must  have  been  used  with 
reference  to  the  one  or  the  other,  and,  having  been  thus  used, 
the  adverb  then  following  them  would  refer  to  the  one  or  the 
other,  as  their  proper  construction  might  indicate  as  the  time 
intended.  To  assume  that  the  use  of  the  word  would,  in  itself, 
fix  a  certain  time,  and  then  refer  to  it,  would  be  giving  it  a 
double  significance,  of  which  it  is  not  susceptible. 

Our  conclusion  is,  that  the  testator  having  used  in  his  will 
those  words  which,  according  to  well-established  principles 
found  in  many  decisions  bearing  expressly  upon  such  words, 
could,  before  the  act  of  1853,  have  no  other  meaning  but  an 
indefinite  failure  of  issue,  and  this  will  having  been  executed 
before  the  passage  of  that  act,  the  limitation  over  to  Mangum  ' 
is  too  remote,  and,  therefore,  void.  We  concur,  therefore,  in 
the  decree  of  Judge  Wallace  on  this  branch  of  the  case. 

Next,  as  to  the  Statute  of  Limitations.  Having  determined 
the  first  question  involved  against  the  appellants,  which  ends  all 
of  their  interests  in  this  case,  it  would  not  be  necessary,  as  a 
practical  question,  to  consider  the  exceptions  as  to  the  plea  of 
the  Statute  of  Limitations;  but  this  being  one  of  the  questions 
raised  in  the  case,  it  is  perhaps  proper  that  we  should  decide  it. 

The  Statute  of  Limitations  begins  to  run  at  the  moment  a 
right  of  action  accrues,  and  not  before.  To  determine,  then, 
whether  the  statute  is  a  bar  in  this  case,  we  must  first  ascertain 
when  the  right  of  action  accrued,  if  any,  to  Mangum,  and, 
second,  whether  the  statutory  period  has  elapsed  since. 

It  will  be  remembered  that  Mrs.  Phoebe  Griffin  had  a  life- 
estate.     The  life-estate,  however,  she  conveyed  to  her  son,  W. 
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B.  Griffin,  iu  1854,  who  had  at  that  time  a  vested  fee  in  remain- 
der in  the  same  land.  Thus,  \V.  B.  Griffin  became  possessed  in 
his  life-time  of  both  estates.  He  died  in  1861,  some  three 
years  before  his  mother,  who  died  in  1864.  Now,  the  question  ' 
raised  is :  Did  a  right  of  action  accrue  to  Mangum  at  the  deatli 
of  W.  B.  Griffin,  in  1861,  or  was  he  to  await  the  death  of  Mrs. 
Phoebe  Griffin,  the  original  life-tenant,  before  he  could  claim? 
If  the  former,  then  it  is  admitted  that  he  is  barred,  more  than  ten 
years  having  elapsed.    If  the  latter,  then  there  may  be  some  doubt. 

Under  the  terms  of  the  will,  Hillary  R.  Mangum's  interest 
could  not  attach  until  the  expiration  of  both  the  life-estate  to 
Mrs.  Griffin  and  the  estate  in  remainder  to  W.  B.  Griffin.  Now, 
did  the  purchase  by  W.  B.  Griffin  of  the  life-estate  of  his 
mother  merge  this  life-estate  into  his  remainder  in  such  way  as 
that  it  became  extinct,  when  his  remainder  expired  upon  his 
death  ?  or  did  it  continue  to  exist  after  the  death  of  W.  B.  Grif- 
fin, in  1861,  up  to  the  death  of  Mrs.  Phoebe  Griffin,  in  1864  ? 

Merger,  as  a  general  rule,  takes  place  whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one  and  the  same  person 
without  any  intermediate  estate.  In  such  case  the  less  is  imme- 
diately annihilated,  or,  in  the  law  phrase,  is  said  to  be  merged — 
that  is,  sunk  or  drowned  in  the  greater — but  they  must  come  to 
one  and  the  same  person,  in  one  and  the  same  right,  else,  if  a 
freehold  be  in  his  own  right,  and  he  has  a  term  in  right  of  another, 
there  is  no  merger.  2  BL  Qym,  *178.  Here  the  greater  and 
the  less  were  united  in  the  pei'son  of  W.  B.  Griffin  when  he 
procured  the  life-estate  of  his  mother.  The  two  then  came  to 
one  and  the  same  person,  in  one  and  the  same  right,  and  merger 
took  place. 

It  follows,  then,  that  at  the  death  of  W.  B.  Griffin,  there  was 
no  life-estate  in  the  way  of  Mangum.  And  if  the  executory 
devise  to  him  was  a  good  devise,  he  could  have  commenced  action 
at  that  time.  Not  having  done  so,  and  ten  years  having  elapsed 
since  then  up  to  his  death,  without  action,  the  statute  is  a  bar. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 
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CASE  No.  1124. 

COOPER  V.  SMITH. 

Action  was  brought  for  the  recovery  of  a  tract  of  land  purchased  from  A.  ; 
defendant  admitted  plaintiff's  deed,  but  alleged  a  poesession  under  a  prior 
contract  to  purchase  made  with  A.  The  cause  was  called  on  calendar  1, 
and,  without  objection,  submitted  to  a  jury,  who  found  for  defendant. 
Upon  this  verdict,  judgment  was  entered  for  defendant,  and  the  next  day 
plaintiff  paid  the  costs,  and  the  judgment  was  marked  satisfied.  More 
than  two  years  afterwards,  motion  was  made  by  plaintiff  to  vacate  this 
judgment.  Heldy  that  the  defense  was  equitable,  and  should  have  been 
passed  upon  by  the  judge,  and  that  not  having  been  done,  the  judgment 
was  erroneous,  and  should  be  vacated. 


Before  Mackey,  J.,  Charleston,  March,  1881. 

Motion  by  plaintiff  to  vacate  judgment  in  case  of  Ransom 
Cooper  V.  William  Smith,     The  opinion  states  the  case. 

Messrs,  Lord  &  Inglesby,  for  appellant. 

Messrs,  Simonton  &  Barker,  contra. 

November  25th,  1881.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  This  action  was  brought  to  recover  posses- 
sion of  a  tract  of  land — ^the  plaintiff  claiming  through  a  deed 
from  Dr.  O.  C.  Rhame.  The  defendant  admitted  the  execution 
of  plaintiff's  deed,  but  denied  his  right  to  recover,  allying  that 
the  defendant  was  in  possession  under  an  agreement  to  purchase 
from  Dr.  Rhame,  made  prior  to  plaintiff's  deed. 

The  case  was  found  by  Judge  Kershaw  on  calendar  No.  1, 
and  was  submitted  by  him,  without  objection  from  either  side, 
to  a  jury  as  a  law  case.  The  jury  returned  a  verdict  for  the 
defendant.  Upon  this  verdict,  the  clerk,  after  the  adjournment 
of  the  court,  entered   judgment  for  defendant  and  for  costs. 
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The  judgment  was  entered  on  December  4th,  1878,  and  the 
next  day  the  plaintiff  paid  it,  whereupon  defendant  entered 
satisfaction. 

Thus  the  matter  stood  until  February  21st,  1881,  when  the 
motion  below,  after  notice,  was  made  before  Judge  Mackey,  in 
open  court,  to  set  aside  the  judgment,  as  having  been  entered 
by  the  clerk  without  authority  of  law,  and  to  have  the  case 
placed  by  the  clerk  upon  the  proper  calendar.  Judge  Mackey 
refused  the  motion,  and  the  plaintiff  has  appealed  upon  the  fol- 
lowing grounds : 

1.  "That  the  defense,  being  equitable  in  its  nature,  belonged 
to  the  equity  side  of  the  court,  and  could  only  be  determined  by 
the  judge  in  the  exercise  of  his  chancery  powers. 

2.  "That  the  verdict  of  the  jury  was  merely  to  ease  the  con- 
science and  enlighten  the  understanding  of  the  judge,  and, 
together  with  the  judge^s  notes  of  evidence,  should  have  been 
sent  over  to  the  chancery  side  of  the  court,  where  the  judge  him- 
self should  have  considered  the  evidence  and  rendered  a  decree 
thereon. 

3.  "That  this  not  having  been  done,  the  judgment  entered 
by  the  clerk  upon  the  verdict  of  the  jury  was  without  authority 
of  law,  and  should  be  vacated  and  set  aside." 

There  is  no  doubt  but  that  the  defense  in  this  case  was  an 
equitable  defense,  and  one  which,  formerly,  could  only  have  been 
adjudicated  in  a  court  of  equity.  The  plaintiff's  title  having 
been  admitted  by  the  defendant,  it  could  not  have  been  assailed 
before  the  adoption  of  the  code,  in  the  law  courts,  by  setting  up 
an  equitable  defense  there.  Such  defense  could  then  have  been 
made  available  for  defendant  by  a  distinct  proceeding  in  equity 
only,  to  restrain  the  action  at  law,  and  for  such  relief  in  this 
court  as  the  defendant's  equity  might  warrant  him  in  de- 
manding. 

The  forms  of  action  heretofore  prevailing  in  the  differait 
courts,  however,  having  been  abolished,  and  the  powers  of  the 
Court  of  Chancery  and  Common  Pleas  having  been  combined 
and  vested  in  one  court,  and  one  form  of  action  prescribed  for 
all  cases,  whether  equitable  or  legal,  a  change  as  to  the  mode  of 
defense  also  became  necessary.     Hence,  by  the  code,  Section  173, 
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it  was  enacted  that  a  defendant  may  set  forth  by  answer  as  many 
defenses  and  counter-claims  as  he  may  have,  whether  they  be 
such  as  have  been  heretofore  denominated  legal  or  equitable,  or 
both.  Under  this  section  of  the  code,  the  defense,  in  this  case, 
was  set  up,  and  the  case  went  to  the  jury  under  the  issue  raised 
by  this  defense,  the  defendant  having  admitted  plaintiflF's  deed, 
and,  therefore,  his  legal  title. 

The  question  that  the  case  upon  the  pleadings  was  an  equity 
case,  involving  an  equitable  issue  only,  was  not  raised.  Nor 
after  verdict  was  there  any  motion  made,  either  by  the  plaintiff 
or  defendant,  for  decree  or  judgment  by  the  judge.  Under 
these  circumstances  it  is  not  surprising  that  the  clerk,  in  pursu- 
ance of  Section  288  of  the  code,  which  makes  it  the  duty  of  the 
clerk,  in  the  absence  of  other  instructions,  to  enter  up  judgment 
in  conformity  with  the  verdict,  did  enter  this  judgment.  The 
next  day  after  it  was  entered,  the  plaintiff  paid  the  costs,  where- 
upon it  was  properly  marked  satisfied,  and  thus  it  has  slept  until 
this  motion. 

The  plaintiff,  to  sustain  his  appeal,  relies  upon  Adickes  v. 
Lowry,  12  S.  C.  108  ;  Gadsden  v.  Whaley,  9  Id.  147,  and  Sloan 
V.  Westfield,  11  Id.  447.  These  cases  are  strong  to  the  point  that 
where  an  equitable  defense — sucH  as  formerly  could  only  be 
heard  in  a  court  of  equity — is  set  up  in  an  answer  to  a  law  case, 
such  defense  must  be  tried  by  the  judge,  either  personally  or 
through  the  aid  of  a  jury  acting  under  his  order  and  for  his 
enlightenment.  And  if  the  defendant  had  objected  at  the  trial 
to  this  case  being  submitted  to  the  jury  as  a  law  case,  no  doubt 
these  authorities  would  have  controlled  Judge  Kershaw ;  but, 
no  objection  being  made,  the  case  went  to  the  jury.  This,  how- 
ever, did  not  legalize  the  judgment  subsequently  entered  by  the 
clerk,  as  the  two  latter  of  these  cases  decide  that  where  judgment 
is  entered  on  a  verdict  in  such  case,  without  decree  of  the  judge, 
such  judgment  is  erroneous  and  illegal,  and  may  afterwards  be 
set  aside  on  motion.  Under  these  authorities  we  think  it  was 
error  on  the  part  of  the  Circuit  judge  not  to  vacate  the  judg- 
ment 

This  disposes  of  the  third  ground  of  appeal.  The  first  two 
grounds,  while  it  is  true  they  contain  correct  legal  propositions, 
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yet  they  assign  no  error  on  the  part  of  the  Circuit  judge,  and, 
consequently,  raise  no  question  for  the  judgment  of  this  court. 
They  seem  to  be  rather  in  the  nature  of  an  argument  by  appel- 
lant, intended  to  sustain  the  third  ground  of  appeal,  to  wit, 
"that  the  Circuit  judge  erred  in  refusing  to  vacate  the  judgment 
in  question."  This,  in  our  opinion,  being  the  only  question 
l>efore  us,  we  have  confined  our  judgment  to  that. 

It  is  the  judgment  of  this  court  that  the  order  of  the  Circuit 
Court,  in  so  far  as  it  refused  the  motion  of  appellant  to  vacate 
the  judgment,  be  reversed,  and  that  the  ca*^  be  remanded. 

McTvER  and  McGomovn,  A.  J.'s,  concurred. 


CASK  No.  1125. 
I»RE8SLKY  V.  KEMP. 


The  question  at  issue  in  an  eijuity  case,  being  the  validity  of  a  deed, 
alleged  not  to  be  genuine,  or,  if  executed,  to  Jiave  been  obtained  by  fnnd 
and  undue  influence,  certain  issues  of  fact  were  submitted  to  a  jury,  whose 
flndings,  adverse  to  the  executor  of  the  grantor,  were  approved  and  adopted 
by  the  Circuit  judge.  These  findings  not  being  opposed  to  the  weight  of 
the  testimony,  held^  that  tliis  court  must  affirm  them. 
A  maiden  lady,  aged,  deaf  and  feeble,  a  short  time  l)efore  her  death 
executed  a  deed  conveying  a  considerable  portion  of  her  property  to  a 
young  man  in  whose  family  she  had  resided  for  two  years,  and  between  whom 
and  herself  a  strong  attachment  had  arisen.  Tlie  deed  was  prepared  by  an 
attorney  under  her  directiom*,  given  in  the  presence  of  the  donee,  and  wa-j 
executed  by  her  after  reading  it  over,  and  with  knowledge  of  what  she 
was  doing.  Ifeldj  That  no  coercion  of  the  donor's  will  appearing,  there 
was  nothing  in  the  relationship  between  the  parties  to  raise  the  presump- 
tion of  undue  influence,  or  to  avoid  the  deo<l  for  constructive  fraud. 


Before  Walt.ack,  J.,  (xreenvillo,  July  1880. 

This  was  an  action  by  Samuel  H.  Pressley,  a^^  executor  of  the 
will  of  Sarah  Eliza  Evans,  against  E.  T.  Kemp  and  Gile#  L. 
Glazener,  commenced  August  19th,  1879. 


Digitized  by 


Google 


Pressley  v.  Kemp.  335 


April  Term,  1881. 


The  testimony  was  taken,  mostly,  in  open  court,  was  to  some 
extent  conflicting,  and  was  very  voluminous,  covering  thirty- 
six  pages  of  the  brief;  but  the  points  at  issue  are  clearly 
indicated  by  the  questions  subniitted  to  the  jury.  The  answers 
are  the  finding  of  the  jury,  and  they  make  the  case  upon 
which  the  decision  is  based.  These  questions  and  findings  were 
as  follows : 

1.  What  Avas  the  age  of  Miss  Sarah  Eliza  Evans  at  the  time 
of  the  execution  of  the  paper  referred  to  in  the  pleadings,  and 
under  which  the  defendant  Kemp  claims  ?     Seventy. 

2.  What  was  her  domicile  at  the  date  of  the  execmtion  of  said 
deed  ?     Greenville. 

3.  At  the  date  of  the  execution  of  the  deed  was  she  infirm  in 
body  ?     Was  she  not  feeble  ?     Yes. 

4.  Was  she  sick  at  the  date  of  the  execution  of  said  deed  ? 
Only  feeble. 

5.  If  she  was  infirm,  feeble  and  sick,  how  long  had  she  l)een 
so  before  the  execution  of  said  deed  ?     Twelve  days. 

6.  Was  she  not  helpless  at  the  date  of  the  execution  of  said 
deed  ?     No. 

7.  Was  she  under  the  control  of  defendant  Kemp  and  his 
family  at  the  said  date?     No;  but  she  was  living  with  Kemp. 

8.  At  the  said  date  was  her  capacity  so  alive  as  to  prevent  her 
from  executing  an  instrument  of  the  contents  of  which  she  was 
not  aware  ?     She  knew  what  she  was  doing. 

9.  At  said  date  was  she  so  languid  and  reduced  as  to  acquiesce 
in  whatever  might  be  proposed  by  those  around  her  having 
influence  with  her  ?     No. 

10.  At  said  date  was  her  mind  in  such  a  condition  as  to  enable 
her  to  give  free  and  deliberate  assent  to  the  terms  of  said  deed  ? 
Yes. 

11.  Was  said  deed  read  over  to  her?  If  so,  by  whom  and 
when  ?     No. 

12.  Could  she  on  the  day  of  its  execution  hear  it  read  ?     No. 

13.  In  her  condition  could  she  have  underetood  it  by  the 
motion  of  human  lips?     No. 

14.  Wa^^  she  capable  of  reading  it  on  the  day  of  its  date? 
Y(*s. 
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16.  Was  Kemp  present  and  aiding  in  its  execution?    Yes. 

16.  At  what  hour  of  the  day  was  it  executed,  and  on  what 
day  of  the  week  and  month  ?     Wednesday. 

17.  Did  she  ever  read  the  deed?     If  so,  when ?     Yes. 

18.  Did  she  ever  have  it  in  her  hands,  prior  to  the  execution 
or  after  ?     Yes. 

19.  At  the  time  of  its  execution  was  its  legal  effect  made 
known  to  her,  or  did  she  know  its  legal  effect  ?  She  knew  its 
legal  effect. 

20.  Did  she  know  at  the  time  of  its  execution  that  it  would 
disappoint  the  charities  provided  for  under  her  will  ?  Yes;  she 
had  changed  her  mind. 

21.  Were  any  misrepresentations  made  by  defendant  Kemp  to 
Miss  Evans,  moving  her  to  the  execution  of  said  deed  ?    No. 

22.  Were  any  misrepresentations  made  by  any  one  in  his 
interest  moving  Miss  Evans  to  the  execution  of  said  deed  ?    No. 

23.  Were  any  arts  or  stratagems  used  by  defendant  Kemp  to 
obtain  the  execution  of  said  deed  ?     No. 

24.  Was  any  advantage  taken  of  her  age,  helplessness  or 
situation,  by  the  defendant  Kemp  or  any  one  in  his  interest, 
moving  the  execution  of  said  deed  ?     No. 

25.  At  date  of  execution  of  deed  did  not  Miss  Evans  have 
fltst  cousins  residing  at  Society  Hill,  in  Darlington  county,  and 
elsewhere  ?     Yes. 

26.  Did  not  these  relatives  manifest  interest  in  Miss  Evans 
before  her  death  and  up  to  the  time  of  her  death  ?     But  little, 

27.  Did  not  Miss  Evans  repose  great  confidence  in  Kemp, 
and  did  he  not  act  toward  her  in  that  confidence?     Yes. 

28.  Was  there  a  relation  of  friendly  habits  between  Miss 
Evans  and  defendant  Kemp  ?     Yes. 

29.  Did  Miss  Evans  use  defendant  Kemp  as  an  agent  in  the 
transaction  of  any  of  her  business?  As  her  agent  in  one  or  two 
instances. 

30.  Did  defendant  Kemp  act  for  Miss  Evans  in  any  way  in 
the  preparation  and  execution  of  said  deed  ?  Yes ;  but  in  good 
faith. 

31.  At  the  date  of  the  execution  of  said  deed,  how  many 
of  the  friends  of  her  youth  resided  in  Greenville  ?     Two. 
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32.  To  how  many  friends  of  her  youth  did  Kemp  (x^mmunicate 
her  intention  to  make  this  deed  to  him  ?     Not  one. 

33.  Did  Kemp  fail  in  his  duty  to  Miss  Evans  during  the  last 
t^ree  weeks  of  her  life  in  any  particular.     No. 

After  the  case  was  opened  and  the  contested  deed  was,  on  the 
call  of  the  plaintiflF's  counsel,  delivered  to  them  by  defendant's 
counsel,  and  for  the  first  time  inspected  by  them,  plaintiff  called 
in  question  the  fdotam  of  the  deed ;  and  thereupon  the  judge 
ordered  additional  questions  to  be  presented  to  the- jury. 

The  additional  questions  with  their  answers  are  as  follows  : 

34.  Did  Miss  Evans  sign  the  deed  offered  in  evidence  ?     Yes. 

35.  Did  Miss  Evans  give  instructions  to  her  attorney  for  the 
preparation  of  the  deed  ?     Yes. 

36.  Was  the  deed  in  accordance  with  those  instructions  ?    Yes. 

The  Circuit  decree  was  as  follows : 

It  appears  that  Miss  Evans,  the  grantor,  was  an  aged  maiden 
lady,  and  entirely  deaf,  that  she  was  in  feeble  health,  and  had 
gone  from  Darlington  county,  where  she  had  been  brought  up, 
to  Greenville,  because  she  found  the  climate  of  the  latter  place 
better  for  her  health.  The  defendant  and  his  mother  lived 
together,  and  Miss  Evans,  by  the  advice  of  a  friend,  became 
their  lodger.  She  lived  with  them  for  about  a  year,  and  then 
the  Kemps  moved  into  and  occupied  a  house  belonging  to  Miss 
Evans  in  the  city  of  Greenville.  The  Kemps  did  not,  for  about 
a  year — the  time  they  occupied  Miss  Evans'  house,  in  her  life- 
time— pay  her  rent,  nor  did  Miss  Evans  pay  them  for  board  and 
lodging. 

A  few  days  before  her  death.  Miss  Evans  executed  the  deed 
in  controversy.  While  Miss  Evans  lived  with  the  Kemps,  a 
mutual  affection  had  grown  up  between  them.  It  is  sought,  by 
this  proceeding,  to  set  aside  the  deed,  upon  the  ground  tliat  it 
was  obtained  by  the  influence  of  defendant,  which  he  was  able 
to  exert  on  account  of  the  relation  of  confidence  between  him- 
self and  Miss  Evans.  I  do  not  fully  set  out  the  facts  in  the 
cajse  and  discuss  them,  because  I  am  satisfied  with  the  findings  of 
the  jury  upon  the  issues  submitted  to  them,  and  approve  and 
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adopt  their  vordict.  Do  these  finding  bring  the  case  within  the 
principle  which  would  operate  to  destroy  the  deed  ? 

In  Chederjield  v.  Janssni,  2  Ves,  Sr,  125,  Ivord  Hardwicke 
divided  fraud  iuto  four  heads:  1.  Fraud  arising  from  fa^s 
and  circumstanws  of  imposition.  2.  Fraud  arising  fn)m  the 
intrinsic  value  and  subject-matter  itself.  3.  Fraud  presumed 
from  the  circumstances  and  condition  of  the  parties  contracting. 
4.  Fraud  afte<'ting  third  ]>ersons  not  parties  to  the  agreement. 
It  is  sought  to  bring  this  case  within  the  third  division.  This 
principle  relates  to  transactions  between  trustees  and  c.eMuv<  q\k( 
iru^tj  attorney  and  client,  parent  and  child,  or  other  relation, 
(winection  or  position,  in  which  an  undue  advantage,  influence 
or  control  may  l)e  obtained  or  exercised  over  the  judgment  of 
another.  It  doej*  not  <le(*lare  al>solutely  void  any  and  every 
transaction  lK*tween  parties  standing  in  such  I'elation  to  each 
other;  but  when  one  i>erson  stands  in  a  relation  of  sp<»cial  con- 
fidenct*  to  another,  he  cannot  ac(M^pt  a  b(*nefit  from  the  other 
without  ex]X)sing  himself  to  the  risk  in  a  degree  proportioned  to 
the  nature  of  their  connection,  of  having  it  set  aside  as  unduly 
obtained.  A  ccmrt  of  equity,  )KTha}>s,  applies  more  exacting 
rules  of  proof  of  goiKl  faith  of  a  transjiction  between  parties 
who  sustain  a  fiduciar}-  relation,  strictly  so  called,  to  each  other, 
than  to  others  outside  of  that  chiss.  For,  l)etween  the  former, 
it  must  appear  that  the  transat^tion  is  to  the  advantage  of  the 
presumed  weaker  party,  to  be  sustained. 

There  is  another  class  of  relations,  not  strictly  fiduciar}*,  from 
w  hich  the  law  presumes  authority  and  control — that  of  attorney 
and  client,  and  parent  and  child,  for  example.  A  transaction 
between  persons  in  this  class  is  sustained  upon  proof  rebutting 
the  presumption  that  it  was  obtained  by  influence.  IX'scendiug 
from  these  conspicuous  classes,  there  are  great  varieties  of  rela- 
tions in  which  dominion  may  he  exercised  by  one  person  over 
another,  but  in  i>rojK)i*tion  as  such  relationship  is  less  marked 
and  distinct,  the  presumption  of  fraud  Ls  less  strong.  Where  the 
actual  relation  from  which  the  law  presumes  dominion  is  dis- 
solved, notwithstanding  kindly  feelings  which  the  iH)nnection 
may  have  caused  may  remain,  no  presumption  of  fraud  arises 
from    that   fact.     Confidence   in,  or  affection   for,  the  grantee 
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affords  no  ground  for  assailing  a  voluntary  deed,  uulesf^  it 
further  appears  that  the  (*onfidenec^  was  l)etrayed  or  the  affection 
made  use  of  to  impose  constraint  upon  th(»  wishes  or  inclination 
of  the  grantor. 

It  has  always  been  held  that  love  and  affection  were  a  suflS- 
cient  consideration  to  supptu't  a  detail,  and  the  stiitement  of  that 
consideration  in  adei^l  is  not  suffi(nent  to  throw  upon  the  grantee 
tlie  buinlen  of  showing  that  there  was  no  fraud  in  the  transac- 
tion. It  appears,  in  the  cast*  in  hand,  that  Miss  Evans  and 
defendant  lived  in  the  same  house.  He  did  not  charge  her  for 
boanl,  and  she  did  not  re<juire  him  to  pay  rent.  While  she  was 
old  and  deaf  and  in  feeble  health,  there  was  no  proof  of  mental 
unsoundness.  Miss  Evans  was  kindly  treated  by  Mi's.  Kemp, 
and  affectionately  treate<l  by  defendant.  She  had  stated  to  mme 
of  her  friends  her  regard  for  and  interest  in  defendant.  I  do 
not  see,  in  the  relations  of  the  j)arties  as  d(^veloi)ed  at  the  trial, 
any  gi-ound  for  the  pre«um})tion  of  fraud.  There  was  no  proof 
that  defendant  ever  undertook  to  persua<le  Miss  Evans  to  do 
anything,  or  suggested  to  her  any  disposition  of  any  part  of  her 
estate.  Her  kindly  ofii<jes  towards  him,  and  his  affectionate  acts 
towards  her,  do  not  furnish  grounds  for  avoiding  the  deed. 

Jt  is  therefore  decreed^  adjiidrjed  and  ordered,  That  the  <M>m- 
plaint  be  dismissed. 

Plaintiff  ai>|K*aled. 

yfessrs.  A,  (J.  Spain  and  Bof/d  dr  XetfleHy  for  appellants. 

The  Circuit  judge  erred  in  not  holding  the  deed  void  on  the 
ground  of  constructive  fraud.  1  JSiory  7v/.  Jiir,  §§  258,  309 ; 
4  MyL  &  0.  269;  5  Rich,  Eq.  458;  9  Hare  534;  73  N.  Y. 
498;  54  Ala.  510;  14  Ve>t,  Jr.  287;  2  Mad.  Oh.  R.  105;  4 
Moak  Eng.  R.  692  ;  7  Jieav.  551.  In  such  ciuses  the  burden  is 
on  the  donor  to  show  that  the  gift  was  free  fr(mi  the  bias  of  the 
confidential  relation  ;  we  might  go  further  and  say,  to  show  that 
the  relation  had  been  severed.  23  Moak  Eng.  R.  249 ;  27  Am. 
Rep.  727;  29  Id.  198;  1  btory  Eq.  Jur.  §  309;  86  Pa.  St. 
512.     The  deed  will  be  set  aside,  unless  it  is  shown  that  its 
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provisions  were  clearly  understood,  deliberately  determined  upon, 
and  were  fair  and  reasonable,  under  the  circumstances.  1  Story 
Eq.  Jur.  §  310;  2  Moak  Eng.  R.  263,  301 ;  3  Oow.  572;  11 
Wheat.  125.  The  deed  will  be  set  aside,  unless  it  is  shown  that 
the  grantor  was  under  protection  and  had  independent  advice. 
1  St(yry  Eq.  Jur.  §  318;  1  Ch.  App.  Cos.  266 ;  7  Beav.  551 ;  2 
Ves.  iSr.  627.  See,  also,  5  Rich.  Eq.  458 ;  3  Deaaua.  292 ;  4  Id. 
715;  Bisp.  Eq.  §§  230-236.  That  the  verdict  and  decree  are 
against  us,  see  Bailey  Eq.ZS;  12  S.  C.  508,  609. 
[The  argument  on  the  facts  is  omitted.] 

Messrs.  W.  H.  Perry  and  W.  E.  Earle,  contra. 

January  10th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McGrOWAN,  A.  J.  This  was  an  action  in  the  nature  of  a  suit 
in  equity,  brought  by  the  plaintiff,  as  executor  of  the  last  will 
and  testament  of  Sarah  Eliza  Evans,  deceased,  late  of  Society 
Hill,  Darlington  county,  to  set  aside  and  have  canceled  a  deed 
allied  to  have  been  made  by  the  testatrix,  in  her  life-time,  to 
the  defendant,  Edgar  T.  Kemp,  of  Greenville  county,  on  the 
ground  that  said  deed  is  void  and  of  no  effect  by  reason  of  fraud 
and  undue  influence.  • 

Miss  Evans  had  made  her  will  March  11th,  1874,  with  codicil 
January  10th,  1876,  by  which  she  disposed  of  her  whole  estate. 
After  certain  devises  and  bequests,  she  gave  the  rest  and  residue 
to  be  sold  to  the  best  advantage,  and  the  proceeds  paid  over  to 
the  Rev.  James  Furman,  of  Greenville,  South  Carolina,  to  be 
used  by  him  in  aid  of  Foreign  and  Domestic  Missions,  &c.  She 
owned  a  house  and  lot  in  Greenville,  which  she  leased  to  Edgar 
T.  Kemp.  She  boarded  with  him,  and  died  there  on  December 
9th,  1878.  After  her  death,  said  Kemp  produced  a  deed,  which 
purported  to  have  been  executed  by  the  testatrix  on  December 
4th,  five  days  before  her  death,  by  which  was  conveyed  to  him 
"the  house  and  lot  in  Greenville,  two  notes  made  by  Giles  L. 
Glazener,  and  secured  by  a  mortgage,  and  one  undivided  half  of 
a  tract  of  land  at  Florence,  S.  C,  containing  one  hundred  and 
thirty  acres," 
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The  appellant,  as  her  sole  qualified  executor,  commenoed  the 
action  in  Darlington  county,  but  to  promote  the  convenience  of 
witnesses,  the  venv^  was  changed  from  Darlington  to  Greenville 
ooimty.     The  case  came  on  to  be  heard  before  Judge  Wallace, 
and  an  issue  was  sent  to  a  jury,  consisting  of  thirty-six  questions 
as  to  facf^,  about  which  it  was  supposed  there  would  be  con- 
flicting testimony.     It  would  unnecessarily  encumber  this  judg- 
ment to  set  out  these  questions  and  answers  at  length.     The 
answers  were  almost  without  exception  favorable  to  the  respond- 
ent, and,  taken  together,  in  reference  to  subject-matter,  make  a 
connected  finding  substantially  as  follows:    "Miss  Evans  was 
seventy  years  of  age  when  she  executed  the  deed  to  Kemp.     At 
that  time  her  domicile  was  Greenville.     The  deed  was  executed 
on  Wednesday.     She  ins^tructed  her  lawyer.  Governor  Perry,  to 
prepare  the  pai>er,  which  was  prepared  in  accoixiance  with  her 
instructions.     She  was  not  sick  at  the  time ;   not  helpless,  but 
feeble,  and  had  been  so  for  twelve  days  before  the  execution  of 
the  paper.     She  was  living  with  Kemp,  but  not  under  his  con- 
trol.    There  was  a  relation  of  confidence  between  Miss  Evans 
and  Kemp.     She  reposed  great  confidence  in  him,  and  he  acted 
towards  her  in  that  confidence.     He  acted  as  her  agent  in  one  or 
two  instances.     He  was  present  aiding  in  the  execution  of  the 
deed.     He  acted  for  her  in  the  preparation  and  execution  of  the 
deed,  but  in  good  faith.     She  was  not  in  condition  to  acquiesce 
in  whatever  might  be  proposed  by  those  having  influence  with 
her.     She  knew  what  she  was  doing.     The  deed  wa§  not  read 
over  to  her.     She  could  not  have  heai'd  it  read  nor  understood 
it  by  the  motion  of  human  lips,  but  she  read  the  paper  herself, 
and  knew  its  legal  effect.     She  had  changed  her  mind  as  to  '  the 
charities'  without  any  misrepresentations  or  arts  or  statagems  by 
Kemp,  or  any  one  in  his  interest.     No  advantage  was  taken  of 
her  age,  helplessness  or  situation.     Miss  Evans  had  first  cousins 
residing  in  Society  Hill  and  elsewhere,  who  manifested  little 
interest  in  her  before  and  up  to  the  time  of  her  death.     At  the 
date  of  the  paper,  only  two  of  the  friends  of  her  youth  resided 
in  Greenville,  and  Kemp  did  not  communicate  her  intention  to 
make  this  deed  to  either  of  them.     Kemp  did  not  fail  in  his 
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duty  to  Miss  Ev^ans  during  the  last  three  weeks  of  her  life  in 
any  particular,"  &v. 

The  testimony  and  these  findings  were  (considered  by  the 
judge,  who  sustained  the  deed  and  dismissed  the  complaint. 
The  plaintiif'  appeals  to  this  court.  There  seem  to  be  no  r^- 
lar  exceptions,  but  in  the  elaborate  and  learned  argument  of  the 
appellant's  counsel,  the  following  grounds  for  reversing  the 
judgment  are  insist«l  on  : 

1.  "Because  tlie  Circuit  judge  erred  in  sustaining  the  findings 
of  the  jury  as  contained  in  answers  to  questions  4,  5,  6,  7,  8,  9, 
10,  14,16!  17,  18,  19,  20,  21,  22,  23,  24,  26,  33,  34,  35,  36  of 
issues  of  fact,  and  in  answers  to  29  and  30  in  so  far  as  it  was 
found  that  defendant's  agc^ncy  was  confined  to  one  or  two 
instances,  and  the  defendant  acti^d  in  gOod  faith  in  the  prei>ara- 
tion  and  execution  of  the  deed  in  controv-ersy. 

2.  "  Because  the  Circuit  judge^was  in  error  in  supi>osing  that 
the  plaintiff  below  relied  alone  on  constructive  fraud,  and  in 
confining  his  decision  to  that  point ;  whereas  the  plaintiff  relied 
strongly  on  the  evidence  of  positive  fraud,  and  now  insists 
that  the  Circuit  judge  errwl  in  not  setting  aside  the  deed  on  that 
ground. 

3.  "  Be<'ausc  the  Circuit  judge  erred  in  holding  that  the  rela- 
tions which  existed  between  S.  E.  Evans  and  E.  T.  Kemp,  with 
the  circuntstancc^s  in  the  c^ase,  at  the  time  of  its  alleged  execu- 
tion, were  not  sufficient  to  invalidate  the  deed  in  question." 

Th^  first  ami  second  propositions  complain  of  error  of  fact  in 
the  findings  of  the  jury  and  in  the  judgment  of  the  Circuit  judge 
in  relation  to  the  charge  of  positive  fraud.  Notwithstanding 
Miss  Evans  had  previously  executed  her  will,  giving  the  pro- 
ceeds of  the  rest  and  residue  of  her  estate  to  the  purposes  of 
religious  chnrity,  she  had,  as  long  as  she  lived,  the  undoubted 
right  to  cli.Mngc  her  mind  and  make  a  different  disposition  of 
those  pro<('(Mls  cither  by  det-d  or  will,  only  provided  it  was  her 
own  voluntary  act,  not  induced  by  imposition,  fraud  or  undue 
influence.  The  only  question  is :  was  the  deed  her  own  volun- 
tarj'  act  V  Upon  this  subject  there  was  much  proof.  Foreseeing 
that  there  would  be  conflict  of  testimony,  especially  in  reference 
to  the  capacity  of  Miss  Evans  at  the  time  the  deed  pur{>orts  to 
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have  hcH^u  siirneil,  and  as  to  her  signature  and  the  due  execution 
of  the  paper,  issues  carefully  framed  so  as  to  test  the  question  in 
every  possible  phase  and  form  vveie  submitted  to  a  jur}-,  M'ho,  as 
before  stated,  found  for  the  defendant  in  most  of  the  questions 
submitted,  and  the  Circuit  judge  concurred  in  these  findings,* 
saying  that  **  he  was  satisfied  with  the  findings  of  the  jury  upon 
the  issues  submitted,  and  approved  and  adopted  their  verdict." 

Under  these  circumstances  this  court  will  generally  accept  ias 
established  the  facts  thus  found.  Infjuiry  uuist  end  somewhere. 
A  jury  of  the  vicinage,  actjuainted  with  the  witnesses  who  testify 
in  their  presence,  is  pecuiliarly  fitted  to  weigh  conflicting  testi- 
mony and  decide  contested  (questions  of  fact.  M  hen  the  finding 
of  such  a  body  of  twelve  men  is  approved  and  adopted  by  the 
Circuit  judge,  who,  intelligent,  disinterested  and  accustomed  to 
consider  the  force  of  testimony,  is  also  present  and  sees  and  heai^s 
the  witnesses  examined  before  him,  it  would  seem  that  the  verdict 
ought  to  be  its  near  absolute  truth  as  is  attainable  under  imperfect 
human  institutions.  In  this  respei^t  the  <^ase  is  analogous  to  that 
of  Gadsden  v.  Whaley,  14  S.  C.  217,  in  which  it  is  said  :  *'  Being 
an  action  for  equitable  relief  this  court  may  reconsider  all  the 
evidence,  but  the  safe  principle  upon  which  it  generally  acts  is 
not  to  overrule  the  conclusions  of  the  Circuit  judge  ui>on 
doubtful  (questions  of  fact,  though  the  court  might  not  have 
reached  the  same  conclusion  he  did.  The  rule  is  more  strictly 
adhered  to  when  there  is  concurrence  l)etween  a  Circuit  judge 
and  a  referee.  As  to  its  probable  c^orrectness  the  verdict  of  a 
jury  is  as  strong  as  the  report-of  a  referee.  In  the  last  case  upon 
the  subject,  Afh/er  <(•  (Jo,  v.  Prln^le,  II  8.  C,  o48,  it  is  said  : 
*  The  question  of  fact  having  been  decidc^d  by  the  referee,  and 
his  decision  having  been  confirmed  by  the  Circuit  judge,  their 
decision  nuist  In?  regarded  by  us  as  conclusive  unless  it  is  without 
any  testimony  to  sustain  it,  or  is  manifestly  against  the  weight  of 
the  evidence*.'  "  We  have  looked  carefully  through  the  testimony 
in  this  ctise  and  are  unable  to  say  that  the  judgment  is  against 
the  weight  of  the  evidence  upon  the  charge  of  actual  fraud. 

The  third  proposition  is  that  the  Circuit  judge  erred  in  not 
holding  the  deed  void  on  the  ground  of  constructive  fraud  grow- 
ing out  of  the  confidential  relation  of  the  parties. 
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Undue  influence  is  a  term  not  very  clearly  defined.  It  is 
easier  to  say  what  it  is  not,  than  what  it  is.  Perhaps  it  is  safer 
not  to  hazard  a  precise  definition,  as  the  circumstances  in  the 
afiairs  of  life  in  which  the  principle  may  be  invoked  are  infinitely 
various  and  diversified.  The  well  established  rule  upon  the 
subject,  certainly  as  applicable  to  the  execution  of  wills,  is  '*  that 
it  must  amount  to  force  and  coercion — destroying  free  agency. 
It  must  not  be  the  influence  of  affection  and  attachment ;  it  most 
not  be  the  mere  desire  of  gratifying  the  wishes  of  another,  for  that 
would  be  a  very  strong  ground  in  support  of  a  testamentarj^  act. 
PurtHer,  there  must  be  proof  that  the  act  was  obtained  by  this 
coercion — by  importunity  which  cx)uld  not  bo  resisted — that  it 
was  done  merely  for  the  sake  of  peace,  so  that  the  motive  was 
tantamount  to  force  and  fear."  2  Wnuf.  Ex,,  ch.  I.,  §  2; 
ParJUt  V.  Lavjless,  4  Moak  Eng,  R.  694 ;  Means  v.  Means,  'y 
Strobh.  192.  In  our  own  case,  last  cited,  it  is  said  that  "it  is 
not  influence  merely,  but  undue  influence  that  is  always  alleged — 
something  excessive  and  unlawful.  It  is  not  the  influence  of 
friendship  or  affection  that  can  be  complained  of,  nor  the  influence 
of  argument  or  entreaty,  nor  the  impression  made  by  kindness 
or  prudence,  nor  even  the  effect  wrought  by  servile  compliance 
or  mean  endurance  of  wrong.  It  must  be  something  tliat 
destroys  free  agency.  Motives  of  almost  every  conceivable  kind 
may  be  offered,  and  if  the  mind  of  the  agent — free  to  adopt  or 
reject  the  motives — yields  its  assent,  the  act  is  the  act  of  the 
agent."  This  is  beyond  all  doubt  our  law  u|)on  an  issue  of 
demsavit  vel  noUy  and,  according  to*the  principles  announced  in 
these  authorities,  the  facts,  as  found  by  the  jury  in  this  case, 
would  fall  far  short  of  setting  aside  the  paper  in  controversy  for 
undue  influence,  if  it  were  a  will.  We  look  in  vain  for  evidence 
to  show  anything  like  coercion  of  the  wUl  of  the  donor. 

lionl  (vranworth,  in  Boyse  v.  Sossborouf/h^  6  //.  L.  C.  49, 
said:  "One  point,  however,  is  beyond  dispute,  and  that  is, 
that  where  once  it  has  been  proved  that  a  will  has  been  executed 
with  due  solemnities  by  a  person  of  competent  understanding, 
and  apparently  a  free  agent,  the  burden  of  proving  that  it  was 
executed  under  undue  influence  is  on  the  party  who  allies  it/' 
If,  therefore.  Miss  Evans  had  taken  the  advice  of  her  attorney 
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and  expressed  her  intention  in  favor  of  the  defendant  bv  a 
codicil  to  her  will  instead  of  a  deed,  there  could  be  no  doubt  of 
the  l^ality  and  validity  of  the  donation. 

Does  it  alter  the  case  that  the  form  in  which  she  expressed 
her  change  of  intention  was  by  deed  and  not  by  will  ?  It  has 
been  urged  with  zeal  and  learning  that,  as  this  was  a  deed  inter 
vivoSy  and  the  relations  between  the  parties  were  of  a  confidential 
character,  the  doctrine  applicable  to  wills  does  not  apply ;  but 
that  this  is  one  of  thase  cases  in  which  the  Court  of  E(juity  will 
declare  the  deed  void,  or  at  least  presume  undue  influence  and 
set  it  aside,  unleas  the  donee  pi^oves  afBrniatively  that  it  was  not 
procured  by  undue  influence.  This  doi^trine  c<^ii:ainly  tends  to 
reverse  the  rule  of  evidence  that  no  one  shall  be  required  to 
prove  a  negative;  but  it  seems  tluit  the  English  (1ian(»ery,  in  a 
particular  class  of  cases,  does  make  a  distinction  in  this  resp^t't 
between  a  will  and  a  deed. 

The  leading  case  on  the  subject  is  that  of  Jltu/uenin  v.  Ba^e/ei/^ 
14  VeA.  300,  but  the  doctrine  is  stated  more  fully  by  Lord  Pen- 
zance in  the  case  of  Porfitt  v.  Lawless,  4  Moak  Kng,  li,  692,  as 
follows :  "  In  ecjuity,  pei*sons  standing  in  certain  relations  to 
one  another,  such  as  parent  and  child,  man  and  wife,  doctor  and 
patient,  attorney  and  client,  confi^ssor  and  penitent,  and  guardian 
and  ward,  are  subject  to  certain  presumptions  when  transactions 
between  them  are  brought  in  question.  And  if  a  gift  or  <«n- 
tract,  made  in  favor  of  him  who  holds  the  j)osition  of  influence, 
is  impeached  by  him  who  is  subject  to  that  influence,  the  courts 
of  equity  cast  upon  the  former  the  burden  of  prf)ving  that  the 
transaction  was  fairly  conducted  as  if  Ix^tween  strangers;  that 
the  weaker  was  not  unduly  impressiMl  by  the  natural  influence  of 
the  stronger,  Ac.  *  "^^  *  In  the  first  place,  in  gifts  or  con- 
tracts inf^'  rivoSj  there  is  a  transaction  in  which  the  person 
benefited  at  least  takes  part,  whether  he  unduly  urges  his 
influence  or  not ;  and  in  calling  upon  him  to  explain  the  part  he 
took  and  the  circumstances  that  brought  about  the  gift,  the  court 
is  plainly  requiring  of  him  an  explanation  within  his  knowledge. 
But  in  the  case  of  a  l^acy,  under  a  will,  the  legatee  may  have^ 
and,  in  point  of  fact,  generally  has,  no  part  in  or  even  knowle<.lge 
of  the  act.     A  more  material  distinction  is  this  :     The  influence 
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M'hich  *is  midae  in  the  cases  of  gifts  iiUer  vivos  is  verj'  diiferent 
from  that  which  is  required  to  set  aside  a  will.  In  the  case  of 
j^ifts  hitcr  vivos  it  is  considered  by  the  courts  of  equity  that  the 
natural  influence  which  such  relations  as  those  in  question 
involve,  exerted  by  those  wlio  possess  it,  to  obtain  a  benefit  for 
themselves,  is  an  undue  influence.  Oifts  brought  about  by  it 
arc,  therefore,  set  aside,  unless  the  party  benefited  by  it  can  show 
affirmatively  that  the  other  [>arty  to  the  transaction  was  placed 
*  in  such  a  position  as  would  enable  him  to  form  an  absolutely 
free  and  unfettered  judgment.'  Archer  v.  Hudson,  7  Bea^\  551." 
We  think  the  rule,  as  here  announced,  is  only  applicable  where 
there  are  well-defined  confidential  relations,  such  as  those  indi- 
cated in  the  cases  cited. 

So  Par  as  this  doctrine  as  to  deeds  is  supjxised  to  spring  from 
relations  of  confidence  between  the  donor  and  donee,  assuredly 
those  same  relations  may  also  exist  between  testator  and  devisee. 
In  the  case  before  us,  for  example,  there  was  involved  no  general 
disposition  of  the  whole  estate,  as  is  usual  in  wills,  but  the  gift 
was  to  one  person,  single  and  simjile,  and  the  donor  died  only  a 
few  days  after  the  execution  of  the  paper.  Under  these  circum- 
stances, is  there  any  principle  which  requires  that  the  rule  of 
evidence  should  be  different  from  what  it  would  have  been  if 
Miss  Evans  had  acted  on  the  suggestion  to  accomplish  her  pur- 
pose by  means  of  a  (K)dicil  t{>  Her  will  instead  of  a  deed?  It  is 
difiicult  to  say  certainly  what  relations  are  and  what  are  not 
within  the  rule,  but  we  take  it  that  it  does  not  include  those 
merely  of  friendship  and  confidence.  In  the  case  of  Hunter  v. 
Atki'iiSy  *4  MyL  &  K,  113,  a  gift  was  made  by  a  person  upwank 
of  ninety  yeai^  of  age,  who  had  a  wife  and  adopted  daughter,  to 
a  confidential  agent,  who  had  for  many  years  been  in  the  habit 
of  friendship  with  the  donor — without  tlie  intervention  of  a 
<lisinterested  third  [H.^i'son — the  solicitor  who  drew  the  deed  being 
the  solicitor  of  the  person  who  took  the  benefit  under  it.  The 
gift  was  declared  void  at  the  rolls,  but,  under  all  the  circum- 
stiinces,  sustained  upon  a[)peal.  Lord  Brougham  stated  the  rule 
in  the  following  terms  : 

**The  rule,  I  think,  is,  that  where  the  known  and  defined 
nlations  of  attorney  and  client,  guardian  and  ward,  trustee  and 
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ee^ui  qae  trust  existsi,  the  conduct  of  the  party  benefited  must 
be  such  as  to  sever  the  connection  and  to  place  him  in  the  same 
circumstances  in  which  a  mere  stranger  would  have  stood,  giving 
no  advantage,  save  only  whatever  kindness  or  favor  may  have 
ju^n  out  of  the  connection ;  and  that  where  the  only  relation 
between  the  parties  is  that  oi friendly  habits ^  or  habitual  reliance, 
on  advice  and  assistance,  axicompanied  wWi  partial  employinent  in 
doing  some  sort  of  business,  care  must  be  taken  that  no  undue 
<idvantage  shall  be  made  of  the  injluence  thus  acquired.  The 
limits  of  natural  and  often  unavoidable  kindness,  with  its  effects, 
and  of  undue  influence  exercised,  or  unfair  advantage  taken, 
cannot  be  more  rigorously  defined/' 

The  case  of  Huguenin  v.  Baseley,  supra,  is  cited  approvingly 
by  the  Chancellor  who  delivered  the  judgment  of  the  court  in 
oiur  own  case  of  Paris  v.  Cobb,  5  Rich,  Eq,  457,  but  in  the 
latter  case  the  relation  between  the  parties  was  that  of  grand- 
father and  grandchild  and  agent.  It  is  stated  in  a  note  to  the 
case  of  Morgan  v.  Minett,  23  Moak  Eng.  R.  252,  that  "the 
principal  case  holds  the  rule  relative  to  gifts  to  persons  standing 
in  confidential  relations  to  the  donor  more  strictly  than  it  is  held 
by  the  courts  of  this  country.  A  gift  to  such  i)ei'son,  when 
shown  by  direct  or  circumstantial  evidence  to  have  been  under- 
standingly  made,,  by  a  pei'son  comj>etent  to  make  it,  without 
fraud  or  imposition  by  the  donee,  is  held  valid."  1  Story  Eq, 
§§  311,  314. 

We  do  not  see  that  the  donor  and  donee  in  this  case  held  to 
each  other  such  relations  of  confidence  as  ai'e  referred  t<^>  in  the 
cases.  The  parties  were  in  no  way  related — they  were  not  trustee 
and  cestui  que  trust,  •  Kemp  and  his  mother  lived  together. 
Miss  Evans  lodged  with  them,  and  continued  to  do  so  for  about 
two  years,  when  she  died  in  their  house.  While  Miss  Evans 
lived  with  them  a  mutual  friendship  had  grown  up  between 
them.  A  few  days  before  her  death  Miss  Evans  executed  the 
deed  in  controversy.  The  jury  found  that  she  knew  what  she 
was  doing.  She  read  the  paper  herself,  and  knew  its  legal  effect. 
She  had  changed  her  mind  as  to  the  charities  without  any  mis- 
representations, or  arts,  or  stratagems  of  Kemp  or  any  one  in  his 
interest.     No  advantage  was  taken  of  her  age,  helplessness  or 
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situation.  Kemp  did  not  fail  in  his  duty  to  Miss  Evans  during 
the  last  three  weeks  of  her  life  in  any  particular. 

In  this  state  of  facts  we  know  of  no  rule  of  law  or  principle 
of  equity  which  would  authorize  a  court  to  declare  the  deed  of 
Miss  Evans  invalid  and  thus  defeat  her  intention  in  reference  to 
her  own  property.  In  the  language  of  Lord  Brougham,  in  the 
case  of  Hunter  v.  Atkins,  supra :  "  If,  on  such  grounds,  a  deed 
so  prepared  and  so  executed  is  to  be  set  aside,  few,  assuredly,  of 
the  acts  of  men,  dealing  with  their  own  affairs,  are  safe ;  and  the 
law  which  enables  all  who  are  of  sound  mind  to  dispose  of  their 
property,  no  longer  exists  but  in  name." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1126. 

TARNELL  v.  MANER. 

Action  of  (w*uinp»it  was  brought  against  a  sole  defendant,  and  iiisue  joined, 
after  which  defendant  died,  and  in  June,  1870,  entry  was  made  on  the 
dcMrket  "  abated  by  death  of  defendant."  The  estate  of  the  deceased  wa* 
unrepresented  until  1879,  when  respondent  qualified  as  executor,  and,  in 
1880,  motion  wa«  made  by  plaintiff  for  leave  to  file  a  supplemental  com- 
plaint, which  motion  was  refused.  Hddj  that  the  refusal  was  proper,  as 
no  leave  to  file  was  necessary,  and  that  plaintiff  had  not,  by  lapse  of  time, 
lost  his  right  to  revive  the  action. 

An  order  of  the  Circuit  judge  sustained,  the  result  being  correct,  although 
based  upon  an  erroneous  ground. 


Before  Thomson,  J.,  Beaufort,  November,  1880. 

Motion  by  H.  M.  Parnell  for  leave  to  revive  action  by  ^^rv- 
ing  and  filing  a  supplemental  complaint.  The  opinion  states 
the  case. 

Messrs.  J.  C,  Davant  and  W,  S.  Tillinghasl,  for  appellant. 
Mr.  Jeff.  Warren,  contra. 
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January  10th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIVER,  A.  J.  In  this  case,  the  plaintiff  commenced  an 
action  on  a  promissory  note  on  March  5th,  1868,  against  J.  W. 
Lawton,  and  the  case  being  at  issue  remained  on  the  docket  un- 
disposed of  until  June  Term,  1870,  when  it  was  marked  on  the 
docket,  "abated  by  the  death  of  the  defendant,"  Lawton  having 
died  on  March  8th,  1870,  leaving  of  force  his  last  will  and 
testament,  whereby  he  appointed  the  present  defendant,  S.  P. 
Maner,  executor,  who,  however,  did  not  qualify  as  such  until 
some  time  in  the  year  1879.  On  October  27th,  1880,  the  plain- 
tiff gave  notice  to  the  said  Maner  of  a  motion  for  leave  to  file  a 
supplemental  complaint  continuing  the  action  against  him  as 
executor  of  the  original  defendant.  Judge  Thomson  refused 
the  motion,  without  prejudice,  apparently  upon  the  ground  that 
where  a  sole  defendant  dies,  pending  an  action  against  him,  the 
plaintiff  has  no  right  to  continue  the  action  against  his  executor 
or  administrator,  as  the  case  may  be,  by  a  supplemental  com- 
plaint, but  that  a  new  original  complaint  is  the  proper  proceed- 
ing. 

This  action  having  l)een  pending,  and  the  original  defendant 
having  died  since  the  adoption  of  the  Code  of  Procedure,  its 
provisions  apply  to  all  subsequent  proceedings.  Code  §  466. 
In  Section  144  of  the  code,  it  is  provided  that  "no  action  shall 
al)ate  by  the  death,  marriage  or  other  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue."  Hence,  as  the  cause  of  action  here  certainly  did 
survive  when  Lawton  died,  the  action  did  not  abate,  and  the 
entry  on  the  docket  to  that  effect,  at  June  Term,  1870,  was 
clearly  erroneous  and  should  be  disregarded.  The  plaintiff, 
under  the  provisions  of  the  section  just  cited,  had  the  right,  at  * 
any  time  within  a  year,  to  hare  the  action  continued  against  the 
representative  of  the  deceased  defendant  by  a  mere  motion,  but 
after  the  expiration  of  a  year  the  action  eould  only  be  continued 
by  supplemental  complaint.  It  will  be  observed  that  the  pro- 
vision made  in  Section  144  of  the  code  for  continuing  an  action 
by  or  against  the  representatives  of  a  deceased  party  by  supple- 
mental complaint,  does  not  require  or  contemplate  that  leave 
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should  be  obtained  from  the  court  to  file  such  complaint  as  in 
c^ase  of  the  provision  in  Section  200  of  the  (iode  for  filing  a 
supplemental  complaint  for  other  purposes.  Accordingly,  we 
find  Xhat  the  rule  in  New  York  is,  that  while  it  is  necessary  to 
obtain  leave  to  file  a  supplemental  complaint  under  Section  177 
of  the  ccnle  of  that  State  (corresponding  with  Section  200  of  our 
code),  it  is  not  neiK'ssary  to  obtain  leave  to  file  a  supplemental 
complaint  under  Section  121  of  the  New  York  code  (correspond- 
ing with  Section  144  of  our  t^de),  but,  on  the  contrary,  the  filing 
of  a  supplemental  complaint  in  such  a  case  is  a  matter  of  right; 
and,  hence,  in  one  of  tlie  cases,  it  was  held  that  a  motion  to  that 
effect  should  be  denied,  because^  leave  was  not  liecessar}'.  2  Wait 
Pr.  469,  and  the  cases  there  cited. 

The  authority  cite<l  bv  the  Circuit  judge,  from  the  notes  to 
Wai(»  Annotated  Code,  appears  to  be  the  case  of  Johnson  v. 
Snyder y  7  How.  Pr,  395,  which  does  not  decide  the  proposition 
which  it  is  cited  to  sustain,  viz.,  that  where  there  is  but  one 
defendant,  and  he  dies,  a  new  original  complaint  is  the  proper 
proceeding,  and  that  the  action  cannot  be  continued  against  his 
representative  by  a  supj)lemental  cx)mplaiut.  On  the  other  hand 
the  cases  cited  in  2  Wait  Pr,  468,  show  that  even  in  ca.se6  where 
there  is  but  a  single  defendant,  and  he  dies,  the  action  may  be 
(continued  against  his  representative  by  a  supplemental  complaint 
where  more  than  a  year  has  elapsed  since  the  death  of  such 
defendant. 

While,  therefore,  we  agree  with  the  Circuit  judge  in  the  result 
which  he  reached,  we  cannot  concur  in  the  reasoning  by  which 
such  result  was  attained,  and,  on  the  contrary,  are  of  opinion 
that  the  motion  should  have  been  refused  because  it  was  un- 
necessary to  apply  for  leave  to  file  a  supplemental  complaint  for 
the  purpose  of  continuing  an  action  against  the  representative  of 
a  deceased  defendant,  the  filing  of  such  complaint  being  a  matter 
of  right.  Of  course,  when  such  complaint  is  filed,  the  defend- 
ant will  have  the  opportunity,  by  answer  or  demurrer,  to  raise 
such  objections  and  interpose  such  defenses  as  he  may  be  advised 
are  maintainable. 

It  was  argued  here,  that,  by  lapse  of  time,  the  plaintiff  has 
lost  the  right  which  he  once  may  have  had  to  continue  the 
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action  by  supplemental  complaint  against  the  reprosentative  of 
the  deceased  defendant.  To  say  nothing  of  the  fact  that  a  large 
part  of  the  delay  was  occasioned  by  the  failure  of  the  present 
defendant  to  qualify  as  executor  of  the  deccascMl  defendant,  it 
will  be  observed  that  while  Section  144  does  limit  the  time  within 
which  an  action  may  he  continucnl  by  motion  to  one  yc4ir,  it  does 
not  prescribe  any  limit  ^o  the  time  within  which  it  may  be  con- 
tinued by  supplemental  complaint  after  the  expiration  of  one 
year.  In  New  York  it  has  been  held  in  the  case  of  Born^dorf 
V.  Lordy  41  Barb.  211,  that  the  supplemental  complaint  provided 
for  by  Section  121  of  the  code  of  that  State  stands  in  the  place 
of  the  bill  of  revivor  under  the  old  system  of  equity  ])leiiding ; 
and  in  a  note  to  the  case  of  Pendleton  v.  Fay,  3  Paige  205,  the 
case  of  Lyle  v.  Bradford,  7  Monroe  115,  is  cited  to  sustain  the 
proposition  that  "lapse  of  time  from  filing  the  oi-iginal  bill, 
omission  to  serve  the  original  defendant  with  pro<^ess,  and  a  final 
<li8position  of  the  cause  as  to  the  other  defendants,  are  no  grounds 
of  objection  to  the  bill  of  revivor  in  such  case.'*  In  addition  to 
this,  Section  144  of  our  code  contains  a  provision  by  which  a 
defendant  may  i)rotect  himself  from  unreasonable  delay  on  the 
part  of  the  re])resentatives  of  a  deceased  pljiintiff  in  continuing 
the  action  by  supjilemental  complaint;  and  while  there  is  no 
express  provision  in  that  section  of  the  code  by  which  the  repre- 
sentatives of  a  deceased  defendant  can  protect  themselves  fW)m 
unreasonable  delay  on  the  part  of  the  plaintiff  in  continuing  the 
action,  yet  it  has  [>een  held  in  New  York,  tliat,  in  such  a  case, 
the  representatives  of  a  deceased  defendant  may  prevent  un- 
reasonable delay  on  the  part  of  the  plaintiff  in  continuing  the 
action  against  them  by  moving  for  an  order  discontinuing  the 
action  unless  tlie  plaintiff  shall,  within  a  specified  time,  consent 
to  an  order  continuing  the  action.  Keene  v.  LaFarge,  IH  Hoir. 
Pr.  877. 

The  judgment  of  this  court  is  that  the  order  of  the  Circuit 
Court  be  affirmed,  without  prejudice  to  the  right  of  the  plaintiff 
to  file  his  supplemental  complaint. 

»^iMi*sox,  C.  J.,  and  McGoWAX,  A.  J.,  concurred. 
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CASE  yo.  1127. 
KAPHAN  V.  RYAN. 
RYAN  V.  KAPHAN. 


1.  A  jiKlgiuent  iH  valid,  although  not  filed  until  more  than  sixty  days  after 
the  la^t  day  of  the  term  oMourt  at  which  the  cause  was  heard. 

2.  Paix)l  testimony  may  be  received  to  prove  an  agreement  in  which  a  writl«n 
instrument  originated  and  of  which  it  constituted  only  a  part,  Thu!S 
where  a  note  was  given  for  a  sum  certain,  payable  at  a  day  certain,  secured 
by  mortgage,  but  no  money  passed,  and  it  is  admitted  by  both  parties  thit 
these  instruments  were  a  security  for  future  advances,  it  may  be  shown  by 
parol  what  the  agreement  was,  and  what  the  bond  and  mortgage  were 
intended  to  secure. 

t^.  Where,  by  consent,  a  law  case  is  trieil  by  the  judge  without  a  jur>',  hw 
findings  of  fact  cannot  l^  reviewed  by  this  c-ourt. 

4.  In  an  equity  cause  the  findings  of  fact  reached  by  a  Ciiruii  judge  from 
direct  testimony  involving  the  credibility  of  witnesses,  are  rarely  overruled. 

•5.  A.  and  B.  gave  their  note  and  a  morl;,'age  of  B.'s  lands,  to  secure  advance* 
to  be  made  to  them  in  thei-r  business,  carried  on  in  the  name  of  C,  and,  for 
a  balance  afterwards  due  on  ac(H>unt  of  such  advances,  B.  gave  a  note  l^ays- 
ble  at  one  day,  with  interest  until  paid — the  creditor  retaining  the  first  note 
and  mortgage.  Held,  that  the  mortgage  was  not  discharged  by  tlie  note  of 
B.,  and  that  the  mortgagee  might  foreclose  for  the  amoimt  stated  in  B.'^ 
note,  as  the  liquidate<l  balance  due  on  his  account,  at  the  date  of  such  note, 
together  with  interest  according  to  its  terms. 

45.  In  action  for  foreclosure,  where  defendant  ap()eared  and  litigated,  the  judge 
may  decree  foreclosure  for  the  real  amount  due  on  the  note,  although, 
from  an  error  in  the  calculation  of  interest,  the  complaint  demanded  judg- 
ment for  a  less  sum.  It  was  in  sulwtance  the  allowance  of  an  amendment 
to  the  complaint  in  this  particular. 


Before  Thomson,  J.,  Barnwell,  October,  1880. 

Both  of  the  actions  above  stated  were  commenced  in  January^ 
1880,  the  first  on  the  7th,  the  second  on  the  17th.  The  note  of 
April  17th,  1874,  referred  to  in  the  opinion,  was  as  folloM's: 
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$1,000.  '  Allendale,  S.  C,  April  17th,  1874. 

On  the  first  day  of  November  next  we,  or  either  of  us,  promise 
to  pay  to  W.  K.  Ryan,  or  bearer,  the  sum  of  one  thousand  dollars^ 
value  received.  « 

M.  Kaphan.  [l.  s.] 
I.  Kaphan.    [l.  s.J 

The  condition  of  the  mortgage  was  "that  if  we,  the  said 
Manheim  Kaphan  and  Ida  Kaphan,  do  and  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  W.  K.  Ryan  the 
said  debt  or  sum  of  money  aforesaid,  with  the  interest  thereon,  if 
any  shall  be  due,  according  to  the  true  intent  and  meaning  of 
said  bond  and  condition  thereunder  written,  then  this  deed  of 
bai^in  and  sale  shall  cease,  determine,  and  be  utterly  null  and 
void ;  otherwise,  it  shall  remain  in  full  force  and  virtue." 

It  appears,  from  the  testimony,  that  Ida  Kaphan  was  the  wife 
of  M.  Kaphan  and  the  owner  of  the  lands  mortgaged.  W.  K. 
Ryan  kept  on  his  books  an  account  current  with  T.  Kaphan, 
and  made  no  entries  whatever  on  his  note  and  mortgage.  The 
last  advance  was  made  by  Ryan,  September  24th,  1874. 

The  note  of  Ida  Kaphan,  closing  the  account,  was  as  follows: 

$383.60.  Charleston,  S.  C,  February  19th,  1875. 

One  day  after  date  I  promise  to  pay  to  W.  K.  Ryan,  or  order, 
three  hundred  and  eighty-three  60-100  dollars,  with  interest 
from  date  until  paid,  at  the  rate  of  twelve  per  cent,  per  annum, 
for  value  received. 

Witness  my  hand  and  seal.  I.  Kaphan.     [l.  s.] 

Other  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  Oonner,  for  appellants. 

Messrs,  Mitchell  &  Smith  and  JRobt  Aldrieh,  contra. 

January  10th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  On  April  17th,  1874,  Manheim  Kaphan, 
and  Ida  Kaphan,  his  wife,  executed  a  note  to  W.  K.  Ryan, 
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factor,  of  Charleston,  for  $1,000,  payable  November  Ist,  1874, 
and  to  secure  the  same  mortgaged  certain  lots  in  the  village  of 
Allendale,  Barnwell  county.  It  is  now  alleged  by  the  mort- 
gagors that  ijie  note  has  been  paid  in  full,  and  the  frst  case 
stated  in  the  caption  was  to  compel  satisfaction  of  the  mortgage 
and  for  a  penalty  of  $500  against  the  mortgagee  for  refusing  to 
satisfy  the  same  under  Ch.  LXXXII.,  §  21,  Gen.  Stai.  428. 
The  mortgagee  insists  that  there  is  still  due  on  the  note  and 
mortgage  the  sum  of  $404.30,  with  interest  from  January  2d, 
1880,  at  the  rate  of  twelve  per  cent^  per  annum,  and  for  the 
<x)llection  of  this  balance,  the  second  case  stated  was  instituted 
to  foreclose  the  mortgage. 

The  main  question  in  both  cases  is,  whether  the  note  and 
mortgage  have  been  paid,  and,  if  not,  how  much  remains 
unpaid.  It  seems  that  early  in  1874,  M.  Kaphan  called  upon 
W.  K.  Ryan,  factor,  at  his  office,  in  Charleston,  to  obtain 
advances  to  enable  him  to  carry  on  his  mercantile  business  at 
Allendale,  in  Barnwell  county.  He  stated  that  he  wanted 
$2,000  or  more ;  that  the  business  was  his  own,  but  it  would  be 
conducted  in  the  name  of  his  brother,  T.  Kaphan.  An  arrange- 
ment was  made.  Ryan  was  to  make  advances,  from  time  to  time, 
as  money  was  needed,  and  Kaphan  was  to  forward  cotton  and 
to  give  certain  securities  to  cover  the  advances.  The  note  and 
mortgage  now  in  controversy  were  executed  by  M.  Kaphan  and 
Ida  Kaphan,  in  Barnwell  county,  and  sent  U>  Ryan,  in  Charles- 
ton. It  appears  from  the  correspondence  of  the  parties,  that 
there  was  also  in  the  hands  of  Ryan  some  agricultural  liens, 
but  they  were  either  sent  back  to  Kaphan,  at  his  request,  or 
turned  out  to  be  worthless.  Ryan  never  received  anything  on 
these  liens.  What  Kaphan  received  he  retained,  and  sent  only 
the  cotton.  At  the  time  the  note  and  mortgage  were  delivered, 
no  money  passed,  but  soon  after  drafts  were  drawn  on  Ryan  and 
cotton  sent  to  him,  as  previously  indicated  would  be  done,  in  the 
name  of  T.  Kaphan,  with  no  other  instructions  than  to  sell  and 
render  an  account  of  sales.  No  credits  were  directed  to  be 
placed  on  the  note,  but  an  account  of  advances  and  sales  of 
cotton  was  opened. 

Before  November  the  drafts  paid  amounted  to  the  sum  of 
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12,133.32,  and  the  cotton  shipi)ed  to  $1,443.33,  leaving  a  balance 
overdrawn  of  §689.99,  which  was  afterwards  reduced  to  $383.60. 
This  account  was  submitted  to  M.  Kaphan,  who  approved  it 
and  sent  to  Ryan  the  note  of  his  wife,  Ida  Kaphan,  closing  the 
same,  but  making  no  reference  to  the  bond  and  mortgage,  which 
was  still  in  possession  of  Ryan.  Subsequently,  March  29th, 
1875,  there  was  paid  the  further  sum  of  $71.27. 

In  the  law  case  for  the  penalty,  the  trial  by  jury  was  waived 
and  it  was  agreed  that  both  cases  should  be  tried  by  the  court  at 
the  same  time.  They  came  on  to  be  heard  by  Judge  Thomson, 
who  dismissed  the  complaint  in  the  case  of  the  Kaphans  for  the 
penalty,  and  in  that  of  Ryan' he  gave  judgment  of  foreclosure 
for  the  balance  due  on  the  amount  as  fixed  by  the  note  of  Ida 
Kaphan.  The  Kaphans  appealed  in  both  cases  to  this  court  on 
the  following  exceptions : 

1.  "  That  the  decisions  were  not  filed  within  sixty  days,  as  is 
required  by  Article  IV.,  §  17,  Constitution  of  South  Carolina. 

II.  "  That  his  Honor  Judge  Thomson  erred  in  giving  judg- 
ment for  the  said  W.  K.  Ryan. 

li  "Because  the  note  of  M.  Kaphan  and  Ida  Kaphan  for 
$1,000,  dated  April  17th,  1874,  and  due  November  1st  there- 
after, and  secured  by  their  mortgage  of  April  17th,  1874,  was 
for  a  specific  purpose  and  had  been  fully  satisfied  and  discharged 
by  payments  made  to  the  said  W.  K.  Ryan  before  November  1st, 
1874,  as  is  shown  by  his  complaint  and  account  thereto  attached, 
and  as  was  already  corroborated,  not  only  by  his  own  testimony, 
but  by  that  of  M.  Kaphan  and  Ida  Kaphan. 

2.  "  Because  the  said  note  and  mortgage  of  the  said  M.  and 
Ida  Kaphan  could  in  no  way  have  been  held  as  security  for  the 
additional  $1,000  advanced  to  T.  Kaphan,  of  which  Ida  Kaphan 
was  totally  ignorant. 

3.  "  Because  the  refusal  and  neglect  of  the  said  W.  K.  Ryan 
to  enforce,  or  to  allow  to  be  enforced,  after  having  been  repeat- 
edly requested  to  do  so,  the  liens  which  were  given  to  secure  the 
said  W.  K.  Ryan  by  the  said  T.  Kaphan,  was  laches  on  the  part 
of  the  said  W.  K.  Ryan  sufficient  to  protect  the  said  M.  Kaphan 
and  Ida  Kaphan  against  any  liability  for  the  additional  $1,000, 
if  ever  they  had  been  liable  therefor. 
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4.  "  Because  the  said  W.  K.  Ryan,  having  accepted  the  second 
note  of  Ida  Kaphan  for  $383.60,  closing  the  account  of  T. 
Kaphan,  it  was  a  separate  and  distinct  transaction,  releasing  M. 
Kaphan  from  any  further  liability  on  the  original  note,  which 
was  secured  by  the  mortgage  of  both  M.  Kaphan  and  Ida  Kap- 
han, thereby  canceling  the  same,  and  was  settlement  in  full  of 
the  indebtedness  of  T.  Kaphan  and  in  no  way  connected  with  or 
secured  by  the  said  mortgage. 

5.  "  Because  the  indebtedness  of  T.  Kaphan  under  the  securi- 
ties given  W.  K.  Ryan  appears  by  account,  and  interest  not 
being  recoverable  on  an  open  account,  the  said  M.  Kaphan  and 
Ida  Kaphan  cannot  be  charged  with  interest,  even  though  they 
be  liable  for  balance  over  first  S1,000  advanced,  the  said  AV.  K. 
Ryan  having  first  brought  his  action  to  foreclose  <m  the  account 
of  T.  Kaphan  and  not  on  the  note  of  M.  Kaphan  and  Ida 
Kaphan,  secured  by  their  mortgage,  nor  on  the  note  of  Ida  Kap- 
han for  $e583.60  closing  account  of  T.  Kaphan. 

6.  "Because  his  Honor  Judge  Thomson  finds  'that  on  the 
26th  day  of  October,  a.  b.  1880,  there  was  due  and  owing  to 
W.  K.  Ryan  by  the  said  M.  Kaphan  and  Ida  Kaphan,  upon  the 
sealed  note  and  mortgage  mentioned  in  the  complaint^  the  sum  of 
$529.77,'  whilst  his  statement  shows  that  his  calculations  are 
based  on  the  note  of  Ida  Kaphan  for  $383.60,  which  closes 
account  of  T.  Kaphan  and  bears  interest  from  its  date  at  twelve 
per  cent,  per  annum  and  includes  interest  on  the  account  at  the 
same  rate.  That  in  giving  judgment  upon  the  sealed  note  and 
mortgage  mentioned  in  the  complaint,  interest  is  calculated  from 
February  19th,  1875,  at  the  rate  of  twelve  per  cent,  per  annum, 
while  the  said  note  and  mortgage,  upon  which  the  judgment  is 
given,  make  no  provision  for  interest. 

7.  "  Because  W.  K.  Ryan  only  claims  in  his  answer  and  com- 
plaint the  sum  of  $404.30,  with  interest  from  January  2d,  1880, 
at  twelve  per  cent,  per  annum,  making  in  all,  up  to  October  26th, 
1880,  the  sum  of  $443.92  still  due  him,  while  his  Honor,  Judge 
Thomson,  finds  on  the  said  October  26th,  1880,  the  sum  due  W. 
K.  Ryan  to  be  $529.77,  and  gives  judgment  in  favor  of  said  W. 
K.  Ryan  for  that  sum,  the  same  being  $75.85  more  than  is 
claimed  by  the  said  W.  K.  Ryan.'' 
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It  has  been  decided  by  this  court  that  a  judgment  filed  more 
than  sixty  days  aft^r  the  last  day  of  the  term  at  which  the  cause 
was  heard  is  valid.     Koon  v.  Mum*o,  11  S,  C  140. 

It  is  insisted  by  the  appellants  that  the  note  for  $1,000  secured 
by  mortgage  was  paid  at  maturity  in  full  and  the  moiigage 
should  be  marked  satisfied.  Whether  that  is  so  or  not  must 
depend  to  a  large  extent  upon  the  agreement  of  the  parties  as  to 
the  purpose  for  which  the  note  and  mortgage  were  executed. 
Upon  that  subject  the  parties  diifer  widely  in  their  statements. 
The  Kaphans  contend  that  the  note  was  given  simply  for  so  much 
money  loaned,  and  that  as  soon  as,  in  the  course  of  business,  the 
amount  was  in  the  hands  of  Ryan,  it  was  to  be  considered  paid, 
without  any  regard  to  the  state  of  the  account  for  advances ; 
while  Ryan  insists  that  it  was  given  as  collateral  security  for  any 
balance  that  might  remain  unpaid  at  the  time  indicated.  This 
is  a  question  of  fact,  which  can  only  be  determined  by  the 
evidence. 

The  note  and  mortgage  are  in  the  usual  form  and  contain  no 
indication  of  the  purpose  for  which  they  were  given,  as  the  bond 
did  in  the  case  of  Coiiway  v.  Cunningham,  6  S,  C.  351.  It  was 
necessary  to  resort  to  parol  proof  to  ascertain  the  agreement  of 
the  parties.  This  evidence  was  admitted  without  objection  and 
no  exception  as  to  its  admissibility  is  made  here.  But  as  some- 
thing was  said  in  tlie  argument  about  the  effect  of  parol  proof 
upon  the  terms  of  the  note  and  mortgage,  it  may  not  be  improper 
to  observe  that  this  is  not  a  case  in  which  such  testimony  tends 
to  vary  the  terms  of  a  written  instrument,  but  to  show  the  whole 
agreement  in  which  the  instrument  originated  and  of  which  it 
conditxUes  only  a  part.  It  is  said  in  1  Greenl,  Edd.  §  284  a,  that 
the  rule  does  not  apply  to  the  admission  of  parol  evidence  "  in 
cases  where  the  original  contract  was  verbal  and  entire,  and  a 
part  only  was  reduced  to  mrithigj^  Lewis  v.  Gray,  1  Mass,  297  f 
Knight  v.  Knotts,  8  Rich.  35 ;  McGrath  and  Byrum  v.  Barnes, 
13 /S.  0.332. 

At  the  time  the  note  and  mortgage  were  given  no  money 
passed,  and  the  fact  that  advances  were  to  be  made  on  them  as  a 
security,  could  only  appear  by  parol.  "A  mortgage  may  be 
taken  and  held  as  a  security  for  future  advances  and  responsi- 
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bilities  to  the  extent  of  it,  when  this  is  a  constituent  p^  of  the 
original  agreement."  In  this  ease  both  parties  agree  that  this 
was  a  constituent  part  of  the  original  agreement,  the  only  differ- 
ence being  that  the  one  insists  that  "  the  security  "  was  to  be 
discharged  by  the  first  receipts  in  the  course  of  business,  and  the 
other  that  it  was  to  cover  the  final  balance  after  deducting  all 
other  payments.  In  either  case  the  fact  does  not  appear  in  the 
note  or  mortgage  and  can  only  be  shown  by  proof  of  the  agree- 
ment of  the  parties. 

In  the  case  of  Archer  v.  Hudson,  7  Beav,  556,  Frances  Ken- 
dray,  with  her  uncle  Daniel,  signed  a  note  for  £500  to  the  York 
Union  Building  Company,  and  proof,  without  objection,  was 
allowed  of  a  verbal  agreement  that  the  note  was  to  cover  any 
"  floating  balance  "  which  might  arise  for  overdrafts  by  Daniel, 
and  such  proof  appearing,  it  was  held  to  be  a  fraud  to  charge  the 
whole  note  as  a  debt  without  regard  to  the  state  of  the  accounts. 

What  was  the  agreement  of  the  parties  in  this  case  ?  The  only 
parties  present  when  the  agreement  was  made  were  Ryan  and  M. 
Kaphan,  who  acted  for  himself  and  as  agent  for  his  wife,  Ida 
Kaphan.  Ryan  swears  positively  that  "  the  securities  were  given 
as  collateral  security  for  all  advances  made  under  the  agreement 
and  to  secure  any  balance  that  might  be  due  after  his  account* 
were  rendered,"  and  Kaphan  testifies  that  the  "  agreement  was 
to  advance  §1,000  upon  the  mortgage,  and  if  further  advances 
were  made  they  were  to  be  on  liens — liens  only."  Under  this 
proof  and  the  circumstances  of  the  case,  the  Circuit  judge  made 
an  order  dismissing  the  case  for  the  penalty  and  rendered  judg- 
ment of  foreclosure  in  the  other  case,  which  was  equivalent  to  a 
finding  of  fact  that  die  note  and  mortgage  were  given  to  secure  any 
balance  to  the  extent  of  $1,000  which  might  remain  unpaid  upon 
the  account  for  advances. 

The  case  of  M.  Kaphan  and  Ida  Kaphan  v.  W.  K.  Ryan  for 
the  penalty  is  a  law  case,  and,  therefore,  in  that  the  said  finding 
must  stand  as  the  verdict  of  the  jury  upon  the  facts  and  cannot 
be  reviewed  by  this  court.  The  case  of  JRyan  v.  M,  and  L 
Kaphan,  for  a  foreclosure,  is  a  suit  "  in  Chancery,"  and  in  that 
this  court  is  not  limited  to  a  correction  of  errors  of  law,  but  may 
reconsider  findings  of  fact.     In  the  exercise,  however,  of  this 
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appellate  jurisdiction,  the  court  has  rarely  overruled  the  find- 
ings of  a  Circuit  judge  reached  from  direct  testimony  involving 
the  credibility  of  witnesses.  We  cannot  say  that  the  view  of  the 
Circuit  judge  upon  this  question  of  fact  is  without  evidence  to 
support  it.  On  the  contrary,  in  looking  through  the  testimony, 
we  incline  to  think  that  the  nature  of  the  transaction  and  the 
circumstances  of  the  case  all  tend  to  corroborate  the  testimony  of 
Ryan  and  to  sustain  the  judgment  of  the  court. 

It  does  not  seem  to  be  reasonable  that  Ryan  would  advance 
$2,000  upon  the  security  of  a  note  for  $1,000  and  some  agri- 
cultural liens  which  realized  him  nothing,  and  which  had  to  be 
returned  to  Kaphan  in  order  to  be  enforced  in  the  county  where 
they  were  given.  The  state  of  the  account  showed  that  his 
advances  were  in  excess  of  his  receipts,  and  it  is  hardly  probable 
that  Ryan  would  have  continued  to  make  advances  if  he  had  not 
supposed  that  the  note  and  mortgage  were  there  to  cover  any 
eventual  deficiency.  An  account  of  advances  and.  receipts  was 
kept  separate  without  reference  to  the  note  and  mortgage,  upon 
which  no  credits  were  entered,  and  the  correspondence  shows  that 
the  Kaphans  never  directed  the  proceeds  of  the  cotton  sold  to 
be  applied  as  so  many  payments  on  the  note  and  mortgage. 

The  Kaphans  knew  that  the  note  was  not  discharged  by  the 
first  proceeds  of  cotton,  for  they  offered  to  allow  Ryan  to  still 
hold  it  if  he  would  make  advances  the  next  year.  Mrs.  Kaphan 
wrote  to  Ryan  that  he  could  "retain  the  mortgage  in  your  pos- 
session for  $1,000,"  which  he  could  not  do  if  it  had  been  paid 
and  discharged.  Mrs.  Kaphan,  with  the  consent  of  her  husband, 
and  at  his  instance,  closed  by  note  the  balance  of  the  account 
for  advances,  which  was  an  acknowledgment  that* Ryan  was  not 
responsible  in  any  way  for  the  agricultural  liens,  and  that  the 
balance  of  account  was  correct  in  amount  at  least. 

Nearly  six  years  elapsed  before  the  claim  was  put  forward 
that  the  mortgage  was  satisfied  and  did  not  cover  the  balance  of 
the  account  which  had  been  put  into  the  form  of  Mrs.  Kaphan's 
note.  We  cannot  reverse  the  judgment  of  the  Circuit  judge, 
that  by  the  agreement  of  the  parties,  the  note  and  mortgage 
were  given  to  secure  any  balance  which,  after  crediting  the  pro- 
ceeds of  cotton  sold,  might  remain  upon  the  account  for  advances. 
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We  are  not  called  upon  to  give  construction  to  the  note  and 
mortgage,  but  to  determine  from  the  evidence  in  what  way  and 
for  what  purpose  they  were  to  be  used. 

This  case  is  not  analogous  to  those  of  Sollee  &  Warley  v. 
Meugy,  1  Bailey  620 ;  Boyce  &  Henry  v.  Ewart,  Rice  134,  and 
Lawton  v.  Maner,  10  Ri4Ji,  323.  In  all  of  these  cases  the 
question  was  as  to  the  construction  of  a  vrriUen  gvAxranJty  for  the 
debt  of  another.  This  is  not  the  case  of  a  guaranty  or  surety 
at  all.  The  only  question  is :  What  was  the  original  agreement 
between  a  creditor  and  his  debtors  as  to  the  nature  and  character 
of  the  security  which  was  given  ? 

But,  assuming  this  view  to  be  correct,  it  is  still  further  urged 
that  the  judge  erred  in  holding  that  the  note  of  Ida  Kaphan, 
February  15th,  1875,  closing  up  the  accounts,  was  not  payment 
and  settlement  of  the  balance  of  the  debt  and  a  discharge  of  the 
mortgage. 

In  the  view  which  this  court  takes,  the  real  debtor  was  not 
T.  Kaphan,  who  was  manifestly  a  mere  figurehead,  but  M. 
Kaphan  and  Ida,  his  wife.  They,  through  and  by  M.  Kaphan, 
made  the  arrangement  with  Ryan.  They  furnished  the  securi- 
ties. Ida  Kaphan  owned  the  property  embraced  in  the  mort- 
gage, and  she  closed  the  account  with  her  note,  not  as  surety  or 
guarantor  for  any  one,  but  in  liquidation  of  the  debt  of  herself 
and  husband.  It  is  true  that  the  correspondence  was  at  firet 
conducted  in  the  name  of  T.  Kaphan,  but  it  does  not  appear 
that  such  a  person  ever  had  any  interest  in  the  business,  or  at 
any  time  even  saw  Ryan  on  the  subject.  At  the  very  b^inning 
of  the  transaction,  M.  Kaphan  informed  Ryan  that  the  business 
would  be  conducted  in  the  name  of  T.  Kaphan,  but  that  in 
fact  it  was  his  own.  If  his  wife,  Ida,  did  not  manage  the 
whole  business  from  the  beginning,  she  certainly  finished  it  in 
her  own  name  by  giving  her  note.  When  she  closed  the 
account  which,  as  we  have  seen,  was  secured  by  mortage,  by 
her  note,  did  that  have  the  effect  of  discharging  the  mortgage  ? 
Was  it  payment  or  mere  substitution  ? 

The  principle  applicable  and  the  authorities  are  stated  in  the 
case  of  Gibbes  v.  G.  &  C.  Railroad  Company y  \Z  S,  C,  252; 
"  Nothing  is  payment  but  that  which  produces  payment  or  i^J 
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received  as  payment.  To  give  one  security  for  another  of  equal 
dignity,  without  the  intention  of  discharging  the  debt,  is  not 
payment  but  substitution,  and,  in  such  cases,  it  is  well  settled 
that  a  lien,  such  as  a  mortgage  previously  existing,  is  not  dis- 
charged, but  remains  and  still  secures  the  debt  in  the  new  form.'^ 
The  note  of  the  Kaphans  has  not  produced  payment,  and  it  can 
hardly  be  supposed  that  it  was  the  intention  of  Ryan  to  ex- 
tinguish the  old  debt,  secured  by  mortgage,  for  no  other  purpose 
than  to  discharge  the  mortgage  and  take  in  lieu  thereof  the 
unsecured  note  of  one  of  the  original  debtors. 

As  we  have  held  that  the  note  of  Ida  Kaphan,  given  with  the 
knowledge  and  consent  of  her  husband,  only  liquidated  and  put 
in  another  form  the  balance  of  the  account,  we  see  no  error  in 
the  judgment  of  foreclosure  for  the  amount  and  interest  due 
upon  that  note.  After  the  balance  of  the  account  had  been 
closed  by  a  note,  it  bore  interest  according  to  its  terms. 

It  appears  that  Ryan,  in  stating  the  claim  in  his  complaint, 
made,  in  the  calculation  of  the  interest,  a  mistake  of  about  $100. 
The  mistake  is  patent  in  the  record,  and  the  judge  made  a 
<K>rrect  calculation  for  himself,  and  rendered  judgment  for  the 
true  amount.  That  was,  in  substance,  allowing  the  complaint 
to  be  amended  in  that  particular,  which,  in  furtherance  of 
justice,  he  had  a  right  to  do.  If  such  order  had  been  made  in 
terms,  and  the  case  referred  to  a  referee  to  ascertain  the  amount 
due,  according  to  the  principles  herein  announced,  the  result 
would  have  been  precisely  the  same.  We  cannot  say  that  the 
judge  was  in  error  as  to  the  amount  of  the  judgment  of  fore- 
closure. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit judge  in  the  case  of  M,  Kaphan  and  Ida  Kaphan  v.  W,  K. 
Ryan,  be  affirmed ;  and  it  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  in  the  case  of  W.  K.  Ryan  v.  M. 
Kaphan  and  Ida  Kaphan,  be  affirmed. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 
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CASE  No.  1129. 

WARREN,  WALLACE  &  CO.  v.  SIMON. 

A  Circuit  judge  has  no  power  to  review  and  reverse  the  action  of  another 
Circuit  judge. 

Where  a  Circuit  judge  refused  to  grant  an  order  directing  the  sheriff  to 
pay  over  money  in  his  hands  according  to  the  terms  of  a  verdict  rendered 
in  an  action  to  which  he  was  no  party,  and  no  appeal  was  taken  from  siick 
refusal,  another  Circuit  judge  may  not  afterwards  grant  such  order. 
And  the  order  was  erroneous,  independently  of  the  former  determination. 


Before  Mackey,  J.,  Barnwell,  June,  1881. 

The  appeal  in  this  ease,  which  is  fully  stated  in  the  opinion, 
was  from  the  order  of  Judge  Mackey,  directing  the  sheriff  to 
pay  over  the  money  in  his  hands. 

3Ir.  L.  B,  (yBryaUy  for  appellants. 

Mr.  /.  /.  Brcmiiy  contra. 

January  10th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  The  plaintiffs  and  the  defendant,  Simon, 
held  agricultural  liens  given  by  S.  T.  Moore  and  others,  and 
the  defendant,  Mary  E.  Roberts,  had  a  claim  for  rent  on  the 
same  parties.  Warrants  were  issued  to  enforce  these  liens,  under 
which  the  sheriff  sold  the  crops  of  the  lienors,  and  now  holds 
the  proceeds  of  such  sale,  a  controversy  having  arisen  as  to 
which  of  the  parties  are  entitled  to  the  proceeds.  It  does  not 
appear  that  any  rule  was  taken  out  against  the  sheriff,  but  the 
plaintiflfe  brought  an  action  against  the  parties  who  gave  the 
liens,  together  with  the  defendants,  Simon  and  Roberts,  the  other 
claimants  of  the  proceeds  of  the  sale,  to  which  action,  however, 
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the  sheriff  was  not  made  a  party,  in  which  the  plaintiffs  prayed 
judgment  that  the  proceeds  of  the  sale,  or  so  much  thereof  as 
may  be  necessary,  be  applied  in  satisfaction  of  their  claim  and 
the  costs  and  disbursements  of  the  action. 

The  case  came  on  for  trial  before  Judge  Wallace  and  a  jury,^ 
when  the  following  verdict  was  rendered :  "We  find  fifty  dollara 
for  Mrs.  M.  E.  Roberts,  and  the  balance  in  the  hands  of  the 
sheriff  for  Warren,  Wallace  &  Co."  The  defendant,  Simon, 
moved  for  a  new  trial,  which  Judge  Wallace  refused  upon  the 
ground  "that  it  was  useless,  as  the  verdict  was  a  nullity,  and 
that  judgment  could  not  be  entered  thereon."  The  attorney  for 
the  plaintiff  then  applied  for  an  order  requiring  the  sheriff  U> 
pay  over  the  funds  in  his  hands  according  to  the  terms  of  the 
verdict,  which  motion  was  also  refused,  "as  the  sheriff  had  never 
been  made  a  party,  and  judgment  could  not  be  entered  against 
him,  and  that  the  court  could  make  no  such  order."  From 
these  rulings  of  Judge  Wallace  there  was  no  appeal. 

Subsequently,  the  plaintiffs  brought  an  action  against  the 
sheriff  alone,  in  which  the  proceedings  in  the  former  action 
were  stated,  witli  the  allegation  that  the  sheriff  has  in  his  hands^ 
the  funds  in  dispute,  and  that  he  declines,  after  demand,  to  pay 
out  the  same  in  accordance  with  the  verdict  rendered  in  the 
former  action,  and  prayed  judgment  that  the  sheriff  pay  to  the 
plaintiffs  the  amount  in  his  hands. 

At  the  next  term  of  the  court.  Judge  Mackey  "heard  the 
statements  and  arguments  of  the  different  counsel  interested  "  on 
the  call  of  the  case  brought  by  the  plaintiffs  against  the  sheriff,, 
"and  thereupon  directed  the  attorney  for  Warren,  Wallace  &  Co. 
to  enter  up  judgment  in  the  former  case,  there  having  been  no 
order  made  by  Judge  Wallace  setting  aside  the  verdict  of  the 
jury^and  no  motion  for  that  purpose  then  made  or  now  pend- 
ing;" and  also  granted  an  order  in  the  same  case  requiring  the 
sheriff  "to  pay  over  the  money  in  his  hands  in  accordance  with 
the  verdict."  What  became  of  the  case  against  the  sheriff  doe& 
not  appear,  as  no  further  notice  seems  to  have  been  taken  of  it^ 
the  direction  to  enter  judgment  and  the  order  appealed  from 
having  been  made  in  the  former  action  to  which  the  sheriff  was- 
not  a  party. 


Digitized  by 


Google 


364  Warren,  Wallace  &  Co.  v.  Simon. 

Opinion  of  the  Court. 

It  seems  to  us  very  clear  that  the  order  of  Judge  Mackey 
cannot  be  sustained  for  two  reasons :  1.  Because  it  is  practically 
a  review  and  reversal  of  the  action  of  Judge  Wallace,  and  noth- 
ing is  better  settled  than  that  one  Circuit  judge  has  no  power  to 
review  and  reverse  the  action  of  another  Circuit  judge.  If 
Judge  Wallace  committed  any  error  in  refusing  the  motion  made 
by  tlie  plaintifls,  which  is  by  no  means  clear,  their  remedy  was 
by  appeal  to  this  court.  2.  The  sheriff  not  being  a  party  to  the 
action  in  which  the  order  in  question  was  granted,  it  was  error 
on  the  part  of  Judge  Mackey  to  make  any  order  affecting  him. 

It  may  be,  and  no  doubt  is,  entirely  true,  that  the  sheriff  was 
fully  aware  of  what  was  going  on,  but  in  order  to  entitle  a  court 
of  justice  to  make  any  order  affecting  any  person,  it  is  necessary 
that  the  court  should  first  have  acquired  jurisdiction  of  the 
person  to  be  affected  by  such  order,  by  service  of  process  or  by 
some  other  recognized  mode  of  bringing  a  party  before  the 
court,  otherwise  the  order  would  be  an  absolute  nullity.  In 
this  case,  the  sheriff,  as  we  have  seen,  was  never  in  any  way 
made  a  party  to  the  action  in  which  the  right  to  the  fund  was 
sought  to  be  adjudicated,  and  in  which  the  order  appealed  from 
was  granted,  nor  had  he  been  brought  before  the  court  by  rule. 

While  in  this  particular  case  no  harm  would  probably  result 
from  the  fact  of  the  sheriff  not  being  made  a  party  to  the  action 
in  which  the  order  appealed  from  was  granted,  inasmuch  as  he 
was  doubtless  fully  cognizant  of  all  the  proceedings,  yet  it  would 
be  a  very  dangerous  precedent  to  establish  that  a  party  might 
be  liable  to  have  a  judgment  rendered  against  him,  or  an  order 
granted  affecting  him,  in  a  cause  to  which  he  had  not  been  made 
a  party  in  the  manner  prescribed  by  law,  and  one  which  we  do 
not  feel  at  liberty  to  sanction. 

The  judgment  of  this  court,  is  that  the  order  appealed  from 
be  reversed. 

Simpson,  C.  J.,  and  McGtOWAn,  A.  J.,  concurred. 
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CASE  No.  1130. 
TUTT  V.  PORT  ROYAL  &  AUGUSTA  RAILWAY  COMPANY. 

.  In  action  by  the  owner  of  the  fee  to  recover  land  used  by  a  railroad  com- 
pany for  its  road-bed,  where  defendant  claimed  only  a  right  of  possession, 
the  presiding  judge  charged  £he  jury  that  the  plaintiff  had  the  title  and  they 
must  find  for  him  the  land  in  dispute  and  damages.  Heldj  erroneous,  as 
the  right  of  title  does  not  necessarily  carry  with  it  the  right  of  possession ; 
and  for  such  error  a  new  trial  was  granted. 

.  Under  a  trust  deed  which  vested  the  legal  title  to  lands  in  a  trustee  for 
the  benefit  of  a  married  woman  and  her  children,  but  which  gave  to  the 
husband  the  alisolute  control  and  management  of  the  land,  the  husband 
might  give  to  a  railroad  company  license  to  construct  their  road-bed  over 
such  lands,  binding  so  long  as  he  lived,  or,  at  least,  until  revoked,  unless 
Kuch  right  of  way  injuriously  affected  the  duties  and  limitations  imposed 
upon  the  husband  by  the  deed. 

.  In  an  action  brought  by  the  trustee  for  the  recovery  of  a  strip  of  this  land 
used  by  a  railroad  company  imder  such  a  license,  Held,  that  no  interfer- 
ence with  the  terms  of  the  deed  being  alleged  or  proven,  the  plaintiff 
could  not  recover  possession  or  damages  for  its  detention. 

.  The  proper  mode  of  recovering  damages  in  such  cases  Is  stated  in  Sams 
v.  Railtnuj  (hmpany  (3),  15  S.  C.  484. 


Before  Wallace,  J.,  Aiken,  February,  1881. 

Action  by  C.  G.  Tutt,  trustee,  against  the  Port  Royal  & 
Augusta  Railway  Company,  commenced  June  23d,  1879.  Tutt 
was  trustee  duly  appointed  in  the  place  of  G.  W.  Miller,  de- 
ceased. The  opinion  gives  a  sufficient  statement  of  the  deed  of 
trust,  and  otherwise  states  the  case. 

The  appellant  renewed  in  this  court  his  motion  for  a  non-suit, 
upon  the  following  grounds : 

1.  Because  under  the  terms  of  the  trust  deed  the  conveyance 
of  the  right  of  way  over  said  lands,  executed  by  said  H.  R.  Cook 
to  the  railroad  company,  gave  at  least  to  the  said  railroad  com- 
pany a  license  to  enter  upon  and  build  their  road  over  said  lands, 
and  that  until  said  license  was  revoked  the  defendants  were 
lawfully  upon  said  lands,  and  this  action  could  not  be  maintained. 
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2.  Because  the  conveyance  of  such  right  of  way,  executed  by 
Cook  to  said  company,  taken  in  connection  with  the  knowledge 
of  the  trustee  of  the  proposed  construction  of  a  railroad  over  said 
lands,  and  his  failure  to  object  thereto,  authorized  said  company  to 
«nter  upon  said  lands  for  such  purpose  without  giving  the  notice 
required  by  Section  75,  Ch.  63,  of  the  Revised  Statutes,  or 
was  a  waiver  of  said  notice ;  in  either  case  said  company  acquired 
such  right  of  way,  and  the  action  could  not  be  maintained. 

3.  Because  the  alleged  owner  of  the  land  having  permitted 
the  railroad  company  to  enter  upon  the  construction  of  their 
highway  over  said  land  without  previous  compensation,  the 
plaintiff  could  not  bring  this  action  to  dispossess  the  defendants 
and  for  damages,  but  was  restricted  to  his  petition  for  compensa- 
tion as  provided  by  Section  83,  Ch.  63,  of  the  Revised  Statutes. 

4.  Because  Miller,  the  trustee,  in  1870,  while  knowing  that 
Cook  had  given  the  railroad  company  the  right  of  way  over  said 
lands,  having  interposed  no  objection  to  the  construction  of  the 
railroad  over  the  same,  but  having  permitted  said  company  to 
lay  out  valuable  improvements  thereon  in  ignorance  of  his  claim, 
and  having  remained  silent  during  his  life-time,  and  until  after 
the  purchase  thereof  by  these  defendants,  and  the  same  being 
true  as  to  Mrs.  Cook,  the  plaintiff  is  estopped  from  bringing 
this  action,  at  least  during  the  life-time  of  said  H.  R.  and  Helena 
Cook. 

The  defendants  also  moved  for  a  new  trial  on  the  following 
ground,  viz :  Because  the  judge  directed  the  jury  to  find  for  the 
plaintiff  the  land  in  dispute  and  damages. 

Mr.  William  Elliott  for  appellants. 
Messrs.  Henderson  Brothers^  contra. 

January  10th,  1882.  The  opinion  of  the  court  was  deliv- 
^ed  by 

Simpson,  C.  J.  In  this  action  the  plaintiff,  respondent,  seeks 
to  recover  possession  of  a  strip  or  parcel  of  land  located  in  Aiken 
county  and  damages  for  its  detention.  His  claim  to  tiiis  posses- 
sion is  founded  upon  an  indenture  executed  by  John  Miller  and 
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<jreo.  W.  Miller,  on  January  Ist,  1849,  in  which  the  said  John 
Miller  conveyed  to  Greo.  W.  Miller,  his  heirs  and  assigns,  a  tract 
of  land  embracing  the  strip  now  in  controversy,  with  other 
property,  in  trust  for  the  joint  use,  support  and  comfort  of  his 
daughter,  Helena  H.  M.,  and  her  husband,  Horatio  R.  Cook, 
and  their  children,  during  the  joint  lives  of  them,  the  said 
Helena  and  the  said  Horatio  R.  And  in  the  event  of  the  said 
Helena  surviving  the  said  Horatio,  having  a  child  or  children 
living,  then  in  trust  for  the  joint  use  and  support,  &c.,  of  the 
said  Helena  and  her  child  or  children  during  her  natural  life, 
and  at  her  death  to  be  equally  divided,  share  and  share  alike, 
among  her  children  surviving  her  and  the  children  of  such  as 
may  die  before  her,  per  stirpes,  *  *  *  and  finally,  upon  the 
further  trust  and  condition  that  during  the  life  of  the  said  Horatio 
R.  Cook  and  until  the  happening  of  the  contingency  last  afore- 
said [which  is  a  contingency  upon  the  happening  of  which 
Horatio  was  to  get  half  of  the  property  in  fee],  the  said  property, 
real  and  personal,  was  to  remain  in  the  possession  and  under  the 
<3ontrol  and  management  of  the  said  Horatio,  who  shall  be  free 
from  accountability  for  the  annual  rents,  issues  and  profits 
thereof  over  and  above  the  support  of  the  family.  Provided  he 
shall  abstain  from  waste  and  destruction  thereof,  *  *  * 
with  the  power  in  the  said  Horatio,  in  case  the  trustee  therein 
named  removed  from  the  State  or  died,  to  appoint  a  successor. 
Under  this  deed  the  plaintifiF  became  trustee  and  now  seeks  to 
recover  the  strip  o^  parcel  of  land  from  the  defendant,  appellant. 

The  defendant  is  a  body  politic  and  corporate,  and  is  in  the 
^se  of  the  strip  of  land  as  a  road-bed  (right  of  way)  for  their 
railroad  track  through  the  tract  of  land  conveyed  in  the  indent- 
ure above,  by  virtue  of  a  paper  purporting  to  be  a  bargain  and 
sale  executed  by  the  said  Horatio  on  April  3d,  1870,  to  the 
Port  Royal  Railroad  Company,  of  which  the  defendant  is  suc- 
cessor. This  paper  is  without  seal  and  attempts  to  convey  this 
strip  to  the  said  Port  Royal  Railroad  Company,  their  successors 
^nd  assigns  forever,  reserving  the  right  to  cultivate  the  same  on 
both  sides  of  the  road,  as  near  the  track  as  may  be  convenient, 
without  obstructing  the  use  thereof  by  the  said  company. 

At  the  trial  below,  the  defendant,  disclaiming  all  title  to  the 
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fee  in  the  land,  offered  no  testimony.     At  the  close  of  plaintiff^s 
testimony,  defendant  moved  for  non-suit,  which  was  overruled. 

The  judge  charged  the  jury  as  follows :  "  The  defendants 
have  offered  no  testimony  in  this  case.  I  have  already  decided 
upon  the  plaintiff's  title  on  the  motion  for  non-suit,  and  charge 
you  that  you  must  find  for  the  plaintiff  the  land  in  dispute  and 
damages  for  the  detention  of  such  land  as  you  find  the  defendants 
are  in  possession  of.  The  one  question  submitted  to  you  being 
the  question  of  damages,  you  must  determine  the  same  by  the 
testimony,  considering  all  of  it."  The  jury  found  for  the  plaintifT 
the  land  in  dispute  and  $183.25  damages. 

The  verdict  was  rendered  for  the  plaintiff  as  a  matter  of  1^ 
right  under  the  direction  of  the  presiding  judge  because  the  fee 
in  the  land  was  in  the  plaintiff.  There  can  be  no  doubt  but  that 
the  fee  is  in  the  plaintiff.  He  is  the  rightfully  appointed  trustee 
under  the  indenture  of  John  Miller  and  G.  W.  Miller,  in  which 
the  land  is  conveyed  e^ipressly  to  the  trustee,  his  heirs  and  assigns. 
But  it  does  not  follow,  as  matter  of  law,  that  because  the  plaintiff 
proved  that  the  fee  was  in  him  he  was,  therefore,  entitled  to 
recover  the  possession  of  the  land.  Mr.  Blackstone  says  that  a 
complete  title  to  land  consists  of  three  things — Ist,  possession; 
2d,  right  of  possession,  and,  3d,  right  of  property.  Tliese 
elements  are  all  necessary  to  make  out  complete  title,  and  when 
they  are  united  in  the  same  person  he  may  be  r^arded  as  the 
complete  owner  of  the  property.  But  they  may  exist  separately ; 
possession  may  be  in  one,  while  the  right  of  possession  may  be  in 
another,  and  the  right  of  property  still  in  another.  So  it  does 
not  follow  always  that  the  right  of  property  or  a  fee-simple  title 
carries  with  it  the  right  to  immediate  and  personal  possession. 

The  controversy  here  is  not  as  to  the  title — the  defendant 
claims  no  title;  that  is  admitted  to  be  in  the  plaintiff— but  the 
controversy  is  as  to  the  possession.  The  action  is  brought  to 
recover  possession.  The  defendant  denies  plaintiff's  right,  at 
least  in  so  far  as  it  would  defeat  the  enjoyment  on  the  part  of 
defendant  of  the  right  of  way  which  it  is  claimed  has  attached 
to  it. 

Now,  we  think  that  the  presiding  judge  was  in  error  in  hold- 
ing that  the  plaintiff  was  entitled  to  recover  on  the  ground  of 
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title,  and  that  in  directing  a  verdict  for  the  plaintiff  he  solved  a 
proposition  of  law  material  to  the  question  at  issue  erroneously, 
which,  under  the  case  of  McGowan  v.  Loim-ance,  3  S,  C.  365, 
entitles  the  appellant  to  a  new  trial. 

There  is  nothing  expressed  in  the  deed  of  indenture  which 
authorizes  the  trustee  to  take  possession  of  this  land  under  any 
circumstances.  On  the  contrary,  as  we  have  seen  from  the  terms, 
Horatio  R.  Cook  was  put  in  possession  by  the  deed,  and  by 
express  stipulation  was  to  continue  in  possession  of  the  whole 
property,  real  and  personal,  during  his  life,  the  same  to  be  under 
his  control  and  management,  without  accountability  as  to  all 
rents  and  profits  over  and  above  a  support  to  himself,  wife  and 
children,  provided,  it  is  true,  that  he  should  abstain  from  waste 
and  destruction  thereof.  The  purpose  of  the  deed  seems  to  have 
been  simply  to  place  the  legal  title  in  a  trustee,  with  no  more 
control  than  was  necessary  to  secure  the  property  to  the  benefit 
of  the  cestuis  que  trust,  those  in  being  at  the  time  of  its  execution 
and  those  who  might  afterwards  come  into  being  as  remainder- 
men, possession  and  control  being  given  by  the  deed  itself  to 
Horatio  R.  Cook,  the  husband  of  grantor^s  daughter,  during  his 
life.  Cook  did  not  obtain  possession  through  the  trustee,  and  in 
no  sense  can  be  considered  as  the  tenant  of  the  trustee.  On  the 
contrary,  he  obtained  possession  through  the  indenture — the 
same  pajier  by  which  the  trustee  obtained  his  title — ^and  his  right 
to  possession  is  as  full  and  complete  as  is  the  right  of  ])roperty  in 
the  trustee. 

Inasmuch,  however,  as  no  doubt  it  is  the  duty  of  the  trustee 
to  see  that  the  propertj'  is  used,  in  the  first  instance,  for  the  sup- 
pert  and  maintenance  of  Mrs.  Cook  and  her  children,  and  that 
no  waste  or  destruction  of  the  property  is  taking  place  in  t he- 
hands  of  Cook,  it  may  be  that  in  the  event  of  failure  of  Cook 
as  to  either  of  these  mattere  the  trustee  would  impliedly  be* 
authorized  to  have  possession,  the  implication  arising  from  the 
<;haracter  of  his  duties  and  the  necessity  of  such  possession  to  the 
full  discharge  of  those  duties — the  end  to  be  attained  necessitate 
ing  such  possession  as  the  only  means  of  accomplishing  it ;  but 
if  possession  is  sought  upon  such  grounds,  these  facts  should 
have  been  alleged  and  proved.     There  is  no  allegation  of  that 


Digitized  by 


Google 


370     TuTT  V,  Port  Royal  &  Augusta  Railway  Co. 

Opinion  of  the  Court. 

kind  in  the  complaint,  nor  do  we  see  any  testimony  reported  in 
the  case  tending  in  that  direction.  The  plaintiff's  case  is  r^ted 
entirely  upon  his  title,  and  the  verdict  was  rendered  solely  upon 
that  basis,  which,  as  we  have  already  said,  we  think  was  error. 
Such  being  our  conclusion,  it  will  not  be  necessary  to  discus 
very  fully  the  other  questions  raised. 

As  the  case,  however,  is  to  be  remanded  for  a  new  trial,  it  is, 
perhaps,  proper  that  we  should  express  our  opinion,  especially  as 
to  the  right  of  Cook  to  license  the  Port  Royal  Railroad  to  con- 
struct their  road  through  this  tract  of  land. 

Cook  not  having  been  invested  with  the  absolute  title  to  this 
land,  of  course  he  could  make  no  conveyance  in  fee  to  this  com- 
pany or  to  any  other  person,  of  the  land  itself,  nor  of  any  por- 
tion of  it.  But  he  had  the  absolute  control  and  management  of 
the  land  vested  in  him  for  an  especial  purpose,  and,  in  our  judg- 
ment, he  had  the  right  to  do  anything,  short  of  waste  and 
destruction,  necessary  to  that  end. 

If  the  construction  of  a  railroad  through  the  land  would,  in  his 
judgment,  add  to  the  convenience  of  its  cultivation  or  the  value 
of  its  crops,  either  because  it  afforded  facility  for  the  trans- 
portation of  products  and  fertilizers,  or  from  any  other  cause, 
contributing  to  the  end  of  supplying  himself  and  family  through 
this  land,  we  see  no  reason  why  he  could  not  have  given  the 
permission,  binding  so  long  as  he  lived  and  had  control,  or,  at 
least,  until  revoked.  Can  it  be  doubted  that,  if  this  land  had 
been  situated*  near  a  landing,  upon  some  navigable  stream,  for 
the  convenience  of  market,  &c.,  he  would  have  had  the  right  to 
open  a  way  to  such  landing,  or  to  grant  the  right  of  way  to 
others,  if  it  did  not  interfere  with  the  purposes  of  the  trust? 
True,  Cook  having  no  right  to  convey  the  land,  the  paper  which 
he  executed,  even  although  it  had  been  executed  under  seal, 
would  have  been  nugatory  as  a  transfer  of  the  land  itself.  ,The 
defendant  seems  to  have  understood  this  and  disclaimed  title  on 
the  trial.  All  the  right  which  the  defendant  obtained  wss  a  right 
of  way.  '  The  tract  of  land  through  which  it  ran  was  rightfully 
in  the  possession  of  Cook,  and  it  is  still  in  his  possession,  subject 
to  this   easement  of  appellant,  and   we  do   not   see  that  the 
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respondent  can  l^ally  claim  the  possession  because  Cook  has 
consented  to  this  easement. 

Before  the  appellant,  as  trustee,  could  interpose,  Cook's  acts 
should  amount  to  a  forfeiture,  either  because  he  had  diminished 
the  capacity  of  the  land  to  afford  his  wife  and  children  support 
and  maintenance  out  of  the  rents  and  profits,  or  because  he  had 
committed  waste  and  destruction.  His  possession,  control  and 
management  were  limited  by  these  two  conditions  and  no  others, 
and  the  happening  of  these  not  having  been  alleged  or  proved 
the  plaintiff  should  not  have  recovered  possession,  and,  not  being 
entitled  to  the  possession  upon  the  facts  proved,  his  claim  for 
<lamages  on  account  of  the  detention  is  unfounded.  As  to  the 
mode  of  recovering  damages  in  such  cases,  see  Sams  v.  Port 
Royal  &  Augusta  Railway  Company ^  lb  8.  C.  484. 

It  will  not  be  necessary  to  go  into  the  question  of  estoppel. 
That  question  does  not  legitimately  arise  in  the  case,  as  it  was 
decided  below  entirely  on  the  point  of  title. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed  and  the  case  be  remanded. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 


CASE  No.  1131. 
WILLLA.MS  V.  IRBY. 

1.  AVhen  an  action,  brought  in  a  trial  justice's  court,  must  necessarily  be  con- 
sidered an  action  for  the  recovery  of  personal  property,  an  affidavit  that 
the  property  claimed  does  not  exceed  in  value  the  sum  of  $100,  is  an 
essential  prerequisite  to  the  jurisdiction  of  that  court  But,  quchre — Where 
instituted  without  such  prerequisite,  and,  afterwards,  on  appeal  to  this 
court,  the  case  is  remanded  to  the  Circuit  Court  for  new  trial  there,  would 
an  objection  to  the  absence  of  such  affidavit  then  avail  the  defendant  ? 

li.  Where  the  allegations  of  the  summons  and  complaint,  in  a  trial  justice's 
court)  are  as  appropriate  to  an  action  for  damages  for  the  taking  and  deten- 
tion of  personal  property,  as  to  an  action  for  its  specific  recovery,  on  appeal 
taken  to  the  Court  of  Common  Pleas,  the  plaintiff  may  then  elect  to  treat 
it  as  an  action  for  damages  (especially  when  so  treated  in  the  judgment  of 
the  inferior  court),  and  in  that  case,  no  affidavit  of  value  is  necessary  to 
the  jurisdiction.    Joplin  v.  Carrier,  11  S.  C.  327,  approved. 
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Before  Wallace,  J.,  Marlborough,  September,  1881. 

Action  by  Thoma«  W.  Williams  against  Harriet  Irby.  The 
opinion  states  the  ca«e. 

Mr,  R,  T,  Caston,  for  appellant. 

Messrs.  Toioiisend  &  Livingston^  contra. 

January  10th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  This  action  was  originally  eonuuenced  before 
a  trial  ju8tic*e  by  summons  and  complaint.  The  summons  ad- 
dressed to  the  defendant  was  in  the  following  form:  ** ("cm- 
plaint  having  been  made  to  me  by  Thomas  W.  Williams  that 
you  are  indebtetl  to  him  in  the  sum  of  $68,  on  account  of  your 
agent,  J.  B.  Irby,  having  taken  a  bale  of  cotton — said  bale 
being  worth  said  sum  of  money — on  December  9th,  1879,  this 
is,  therefore,  to  require  you  to  appear  before  me  at  my  office,  in 

,  within  twenty  days  from  the  service  of  this  summons,  to 

answer  the  said  complaint,  or  judgment  will  be  given  against 
you  by  default."  This  summons  was  accompanied  by  a  com- 
plaint in  which  the  plaintiff  allied :  1 .  That  on  December 
9th,  1879,  he  owned  one  bale  of  cotton  weighing  five  hundred 
pounds.  2.  That  on  that  day,  the  defendant,  by  her  agent, 
John  B.  Irby,  took  the  same.  3.  That  the  value  of  said  bale 
of  cotton  is  less  than  J$100.  Wherefore  the  plaintiff  demands 
judgment  (1)  for  the  said  bale  of  cotton,  or  for  the  sum  of  $W 
in  ca*se  such  possession  cannot  l>c  had,  and  (2)  for  $20  damages 
for  the  detention  thereof. 

The  trial  justice  rendered  judgment  for  the  plaintiff  for  $^W 
and  all  costs,  from  which  judgment  both  parties  appealed  to  the 
Court  of  Common  Pleas.  The  case  came  on  for  trial  in  that 
court  before  Judge  Aldrich,  who  simply  affirmed  the  judgment 
of  the  trial  justice,  and  from  hLs  judgment  the  plaintiff  appealed 
to  this  court,  where  it  was  heard  at  the  last  term,  when  the  judg- 
ment of  Judge  Aldrich  was  reversed  and  the  case  \vas  remanded 
to  the  Circuit  Court  for  a  new  trial.*  1 5  S.  C.  458.  Accordingly, 
the  case  came  on  for  trial  before  Judge  Wallace,  when  the  defend- 


Digitized  by 


Google 


Williams  v.  Irby.  37J5 


NovemlHjr  Term,  1881. 


ant  moved  to  dismiss  the  complaint  upon  the  ground  that  the 
trial  justice  had  no  jurisdiction,  inasmuch  as  it  appeared  from  the 
record  that  there  was  no  affidavit  of  the  plaintiff,  his  agent  or 
attorney,  that  the  value  of  the  property  claimed  did  not  exceed 
the  sum  of  $1()0.  Judge  Wallace  held  that  such  an  affidavit 
was  necessary  to  give  the  trial  justice  jurisdiction  of  an  action 
to  recover  possession  of  personal  property,  and,  therefore,  that 
all  the  subsequent  proceedings  were  void,  and  that  the  objection 
to  the  jurisdiction  could  be  made  at  any  time.  Tliereupon  he 
reversed  the  judgment  of  the  trial  justice,  and  from  his  judg- 
ment this  appeal  has  been  taken. 

If  the  action  must  necessarily  1^  regarded  as  an  action  to 
recover  possession  of  personal  property,  we  see  no  error  in  the 
ruling  of  Judge  Wallace  as  to  the  necessity  for  the  affidavit, 
inasmuch  as  Sub-division  10  of  Section  74  of  the  code  does 
seem  to  require  such  an  affidavit.  But  whether  such  an  objec- 
tion would  avail  the  defendant  in  the  Court  of  Common  Pleas, 
where  such  an  affidavit  is  not  necessary,  after  the  case  had  lieen 
remanded  to  that  court  for  a  new  trial,  is  a  question  which  we 
do  not  now  propose  to  consider,  inasmuch  as  the  judgment  of 
the  Circuit  Court  must  he  reversed  upon  another  ground. 

As  w^e  have  said,  the  affidavit  was  only  necessary  in  case  the 
action  could  not  be  regarded  as  other  than  an  action  to  recover 
the  possession  of  personal  property.  But  we  think  that  the 
action  is  not  necessarily  to  be  regarded  as  an  action  to  recover 
the  possession  of  personal  property,  and  that  it  may  well  be 
regarded  as  simply  an  action  to  recover  damages  for  taking  the 
property  of  the  plaintiff,  and  of  such  an  action  the  trial  justice 
clearly  had  jurisdiction,  where  the  damages  claimed  did  not 
exceed  the  sum  of  $100.  The  trial  ju8ti(?e  himself  seems  to 
have  so  regarded  it,  as  he  rendered  judgment  simply  for  damages 
and  not  for  the  return  of  the  property. 

The  original  summons  did  not  indicate  that  the  object  of  the 
action  was  to  recover  the  possession  of  the  bale  of  cotton,  but, 
on  the  contrary,  clearly  indicated  that  the  purpose  was  simply  to 
recover  damages  for  taking  it,  measured  by  the  value  of  the 
property  taken.  So,  too,  all  the  allegations  of  the  complaint 
>vere  efjually  as  appropriate  to  an  action  for  damages  as  to  an 
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action  to  recover  the  possession  of  personal  property.  It  is  true 
that  the  demand  for  relief  was  in  the  form  suited  to  an  action 
for  the  recovery  of  personal  property,  but  it  is  well  settled  that 
the  demand  for  relief  forms  no  part  of  the  cause  of  action,  and 
does  not  even  give  character  to  it,  inasmuch  as  the  true  theory 
of  the  code  is  to  give  a  party  such  a  judgment  as  his  allegations 
and  proofs  entitle  him  to,  no  matter  what  may  be  the  form  of 
the  demand  for  relief.  Pom.  Rem.  630  §  680 ;  Balle  v.  Moite- 
ley,  12  8.  C.  441. 

In  the  case  of  Joplin  v.  Carrier,  11  8.  C.  327,  the  action  was 
originally  commenced  before  a  trial  justice  and  a  verdict  was 
rendered  in  favor  of  the  plaintiff  in  the  following  form :  "  For 
$50  for  wagon  and  harness,  or  wagon  and  harness  returned  to 
plaintiff,  and  damages  for  plaintiff  for  retention  of  wagon  and 
harness,  $20.''  Upon  appeal  to  the  Court  of  Common  Pleas, 
that  court  rendered  judgment  for  $70,  with  interest,  in  favor  of 
the  plaintiff.  In  reference  to  this  judgment,  this  court  used  the 
following  language :  "  It  is  alleged  that  the  judgment  is  erroneous, 
as  it  should  have  been  for  the  return  of  the  property,  and  that 
the  value  of  the  property  should  not  have  been  included  in  the 
damages  awarded,  but  assessed  separately,  so  that  the  value 
would  become  part  of  the  damages  only  in  case  the  property  was 
not  returned.  The  plaintiff  had  a  right  to  demand  either  dam- 
ages for  the  taking  and  detention,  as  in  trover  for  conversion,  or 
the  return  of  the  property  with  damages.  The  code  has  not 
changed  the  rights  of  parties  in  this  respect.  The  provisions  of 
Section  301  of  the  code  apply  to  a  judgment  awarding  possession 
of  personal  property,  not  to  a  case  where  the  plaintiff  is  entitled 
to  general  damages.  It  is  for  the  plaintiff  to  elect  which  form 
of  remedy  he  will  pursue.  It  cannot  be  objected  that  the  plain- 
tiff's demand  in  the  trial  justice's  court  being  for  the  recovery 
of  a  wagon  and  harness  and  damages  for  the  detention  thereof, 
it  therefore  bound  him  as  an  election  as  to  the  form  of  judgment. 
Whether  a  cottiplaint  in  a  court  of  record  could  have  that  effect 
need  not  be  considered,  but  no  such  effect  can  be  claimed  for 
informal  pleadings  in  a  trial  justice's  court.  The  case  then 
should  proceed  to  judgment  according  to  the  rights  of  the 
parties." 
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This  case,  it  will  be  observed,  is  stronger  than  the  one  now 
under  consideration,  for  here  the  trial  justice  evidently  treated 
the  case  as  simply  an  action  for  damages,  and  rendered  judg- 
ment accordingly,  and  not  for  a  return  of  the  property,  while  in 
Joplm  V.  Garrier  the  action  seems  to  have  been  treated  as  one 
for  the  recovery  of  personal  property  and  judgment  rendered 
accordingly,  and  yet  the  court  held  that  the  plaintiff  might  elect 
to  treat  it  as  an  action  for  damages  merely  after  it  had  been 
brought  into  the  Court  of  Common  Pleas  by  appeal,  for  the 
purpose  of  enabling  him  to  maintain  a  judgment  of  that  char- 
acter rendered  by  that  court.  So  here,  we  see  no  reason  why 
the  plaintiff  could  not  elect  to  treat  the  case  as  an  action  for 
damages  merely,  after  it  had  been  carried  into  the  Court  of 
Common  Pleas  by  appeal,  especially  as  it  seems  to  have  been  so 
treated  by  the  trial  justice,  notwithstanding  the  form  of  relief 
demanded  by  the  complaint ;  and  if  it  be  so  r^arded,  then, 
clearly,  there  was  no  foundation  for  the  objection  to  the  juris- 
diction. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  reve'rsed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1132. 
HTATE  V.  CLYBURN. 


By  reason  of  the  non-attendance  of  one  juror  and  the  excusing  of  three 
others,  only  thirty-two  jurors  were  present  when  two  prisoners  charged 
with  murder  were  put  upon  their  trial.  To  this  the  defendants  made  no 
objection,  although  apprised  of  the  fact  before  the  drawing  commenced,  and 
a  jury  was  empaneled  without  exhausting  their  peremptory  challenges. 
Hdd,  that  they  could  not  afterwards  object  to  the  alleged  deficiency  of 
jurors. 

It  is  not  necessary  that  thirty-six  jurors  sliould  be  present  in  court.  The 
statute  fixes  that  number  as  a  maximum^  not  as  a  minimum.  StcUe  v.  Stephens^ 
13  S.  a  285. 
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v).  After  the  State  had  announced  that  it  had  closed  its  testimony,  and  a 
witness  for  the  defense  had  been  called  and  sworn,  the  trial  judge  per- 
mitted the  solicitor  to  recall  a  witness  to  prove  a  single  fact.  Held^  that  in 
this  there  was  no  error — the  time  when  testimony  may  l)e  introduced 
must  he  left  to  the  discretion  of  the  presiding  judge. 


Before  Cothran,  J.,  Kershaw,  September,  1881. 

Indictment  against  James  Clyburn  and  Ella  Sheorn  for 
murder.  When  put  upon  their  trial,  defendants  were  informed 
that  only  thirty-two  jurors  were  present,  one  juror  not  having 
been  sworn  and  three  having  been  excused  by  the  presiding 
judge.  Other  facts  are  stated  in  the  opinion.  From  the  sen- 
tence of  the  court,  Clyburn  appealed. 

Messrs.  J,  D.  Kennedy  and  1\  H,  Clarke,  for  appellant. 
Mr,  Solicitor  BonJianiy  contra. 

January  10th,  1882.  The  opinion  of  the 'court  wa8  deliv- 
ered by 

McIvER,  A.  J.  The  appellant  and  one  Ella  Sheorn  were 
jointly  indicted  for  murder  and  the  jury  rendered  a  verdict  of 
guilty  as  to  the  appellant  and  not  guilty  as  to  Ella  Sheorn. 
From  the  judgment  rendered  on  this  verdict  an  appetd  has  been 
taken  by  the  defendant  Clyburn  upon  two  grounds: 

1.  "  Because  his  Honor  the  presiding  judge  erred  in  permitting 
the  jury  which  tried  the  defendant  to  be  empaneled  from  a 
list  of  tliirty-two  jurors  instead  of  thirty-six  jurors,  which  he 
was  entitled  to  have,  and  which  the  law  requires. 

2.  "  Because  his  Honor  the  presiding  judge  erred  in  permitting 
the  State,  after  it  had  closed  its  testimony,  and  the  first  witness 
for  the  defense  had  been  sworn,  and  was  on  the  stand,  to  recall 
and  examine  one  of  its  witnesses,  Dr.  A.  A.  Moore.'' 

It  appears  from  the  report  of  the  Circuit  judge  that,  before 
the  empaneling  of  the  jury  was  commenced,  the  counsel  for 
the  defense  were  apprised  of  the  deficiency  in  the  number  of  the 
jurors,  and  that  no  motion  or  request  that  the  panel  should  be 


Digitized  by 


Google 


State  v.  Ci.yburn.  377 


November  Term,  1881. 


filJed  up  was  made^  and  that,  notwithstanding  the  fact  that  the 
prisoners  were  entitled  tc>  forty  peremptory  challenges,  a  jury 
was  obtained  from  the  number  present  without  exhausting  the 
ri^t  of  peremptorj'  challenge,  and  this,  of  itself,  would  be  a 
sufficient  answer  to  the  objection  taken  by  the  first  ground  of 
appeal,  even  if  it  were  otherwise  well  founded.  State  v.  Price, 
10  Rich.  856  ;  State  v.  McQuaige,  5  S.  C.  429. 

We  do  not,  however,  think  that  there  is  any  foundation  for 
the  position  taken  in  the  first  ground  of  appeal :  that  the  law 
requii'es  that  there  should  be  thirty-six  jurors.  The  Act  {Gefii. 
8tat,y  Ch.  CXI.,  Section  18,  p.  522,)  does  not  require  that  there 
must  be  that  number  of  jurors  present.  On  the  contrary  it 
simply  declares  that :  "  No  more  than  thirty-six  persons  to  serve 
as  petit  jurors  shall  be  drawn  and  summoned  to  attend  at  one 
and  the  same  time  at  any  court,  unless  the  court  shall  otherwise 
order."  So,  too,  the  act  of  December  24th,  1878,  (16  Stat.  802,) 
entitled  "An  Act  to  regulate  the  number  of  jurors  who  shall  be 
in  attendance  on  the  courts  of  Common  Pleas  and  General  Ses- 
sions," does  not  require  that  any  particular  number  sliould  be  in 
attendance.  It  provides  that  the  number  of  petit  jurors  actually 
in  attendance  at  the  court  at  any  one  time  shall  not  exceed  thirty- 
six,  except  where  jurors  are  drawn  and  summoned  to  fill  up 
deficiencies  occasioned  by  challenges  in  a  case,  in  which  event  it 
is  provided  tliat  those  so  drawn  shall  serve  only  until  the  verdict 
is  rendered  in  such  case.  It  is  manifest,  therefore,  that  these 
acts  prescribe  a  maximum  and  not  a  minimum^  and  hence  the 
prisoners  did  not  have  a  right  to  have  the  panel  filled  up  to  the 
number  of  thii'tv-six,  and  for  this  the  case  of  State  v.  Stephens, 
13  S.  C.  285,  is  express  authority. 

The  facts  out  of  which  the  second  ground  of  appeal  arises  are 
as  follows :  After  the  solicitor  had  announced  that  he  had  closed 
the  aise  for  the  State,  and  the  fii'st  witness  for  the  defense  had 
been  sworn  and  placed  upon  the  stand,  but  before  any  question  had 
been  propounded  to  her,  the  solicitor  asked  permission  to  recall 
Dr.  Moore,  a  witness  who  had  been  previously  examined,  for  the 
purpose  of  proving  a  single  fact  which  he  had  omitted  to  prove. 
The  court  granted  permission  to  re-examine  the  witness,  and  this 
is  assigned  as  error  in  the  second  ground  of  appeal. 
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The  conduct  of  a  case  in  the  Circuit  Court,  so  far  as  rdates 
to  the  time  when  testimony  may  be  introduced,  must  be  left  to 
the  discretion  of  the  Circuit  judge,  to  be  governed  by  the  par- 
ticular circumstances  of  each  case.  Maiihews  v.  Heyvxird,  2  S. 
C.  24:1.  Indeed  the  courts  of  this  State  have  gone  so  far  as  to 
hold  that  a  Circuit  judge  may,  in  his  discretion,  permit  a  plaintiff 
to  introduce  other  evidence  even  after  a  motion  for  a  non-suit 
has  been  made  and  argued.  Browning  v.  Huff,  2  Bailey  179  y 
Poole  V.  MitcheUy  1  HUl  404 ;  and  these  cases  have  been  recog- 
nized and  followed  by  this  court  in  the  recent  case  of  Kairson  v. 
Puckhaber,  14  S.  C.  627.  So  in  Ooldough  v.  Rhodvs,  2  EicA. 
78,  it  was  held  that  a  Circuit  judge  might,  in  his  discretion^ 
permit  a  witness  to  return  to  the  stand  and  testify  after  the  case 
had  been  submitted  to  the  jury  and  they  had  been  addressed  by 
counsel.  It  is  true  that  these  were  civil  cases,  but  the  rules  of 
evidence,  with  certain  exceptions  not  applicable  here,  are  the 
same  in  both  civil  and  criminal  cases.  1  GreerU.  JEknd.  65 ;  SUik 
V.  B^wls,  2N.&  McC.  331. 

In  the  case  now  under  consideration  there  is  not  the  slightest 
reason  for  supposing  that  there  was  any  abuse  of  his  discretion 
on  the  part  of  the  Circuit  judge,  and,  therefore,  it  is  quite  dear 
that  the  second  ground  of  appeal  cannot  be  sustained. 

The  judgment  of  this  coui:t  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Simpson,  C.  J.,  and  McGtowan,  A.  J.,  concurred. 


CASE  No.  1133. 
CONEY  V.  TIMMONS. 


Land  of  A.  was  sold  under  legal  process  and  purchased  by  B.,  who  took 
titles  in  his  own  name,  but  verbally  promised  to  hold  the  same  in  trust  for 
Mrs.  A. ^8  benefit,  when  paid  the  amount  of  his  bid,  and  also  certain  othff 
sums  due  by  A.  to  B.  Before  this  sale,  B.  stated  that  he  would  purchase 
for  Mrs.  A.,  and,  in  consequence  of  such  representation,  he  obtained  the 
property  for  less  than  its  value.  Mrs.  A.  took  possession  of  the  land  and 
retained  it,  until  sold  under  execution  against  B.,  when  it  was  purchasw 
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by  C,  with  full  notice  of  these  facts.  Held,  that  no  time  being  specified 
for  Mrs.  A.  to  make  these  payments,  and  no  demand  being  made  by  B.  for 
compliance,  the  contract  remained  of  force,  and  C,  having  notice,  was 
bound  by  its  terms. 

The  change  of  possession  was  sufficient  to  take  the  agreement  out  of  the 
statute  of  frauds. 

The  representation  made  by  B.  was  calculated  to  stifle  competition  at  tlie 
sale,  which,  on  that  account,  under  the  cliarge  of  fraud  made  in  the  com- 
plaint, might  be  avoided ;  but  as  no  party  to  this  cause  objects,  and  A. 
admits  the  trust  and  asks  that  it  be  carried  into  effect,  the  court  will  so 
decree. 

The  Statute  of  Limitations  cannot  avail  the  defendants,  as  it  was  not 
pleaded,  and  less  than  six  years  had  elapsed  since  Mrs.  A.  was  ousted 
by  C.  of  her  possession. 

The  decree  of  the  court  should  fix  a  time  within  which  Mrs.  A.  must 
make  the  stipulated  payments,  with  an  alternative  provision  for  its  pay- 
ment out  of  the  land,  in  case  of  her  failure  to  do  so. 


Before  Pbessley,  J.,  Darlington,  March,  1881. 

In  this  case,  Honorable  Joseph  B.  Kershaw,  of  the  Fifth 
Judicial  Circuit,  sat  in  the  place  of  Mr.  Justice  Mclver,  who 
had  been  of  counsel  in  the  cause. 

Action  commenced  in  September,  1876,  by  C.  J.  Coney  and 
Mary  A.,  his  wife,  against  W.  B.  Timmons  and  R.  B.  Grarner, 
and  afterwards,  upon  the  death  of  Gramer,  revived  against  his 
administrator  and  heirs-at-law.  The  case  is  fully  stated  in  the 
Circuit  decree,  which  was  as  follows : 

In  September,  1867,  H.  E.  P.  Sanders,  the  United  States 
Internal  Revenue  Collector,  sold  for  taxes  seventy-five  acres  of 
land,  near  Timmonsville,  as  the  property  of  C.  J.  Coney,  and  it 
was  bought  by  W.  B.  Timmons  for  $97.50. 

J.  B.  CVNeall  Diwer  was  at  the  sale  and  had  requested  Mr» 
Keith  to  bid  for  said  land,  in  behalf  of  Diwer,  to  the  amount 
of  $150.  He  did  not  do  so,  because  Timmons  told  them  that  he 
wished  to  buy  the  land  to  secure  it  to  Mrs.  Coney,  and  his  state- 
ment to  same  effect  is  proven  by  other  witnesses.  None  of  them 
prove  the  terms  of  the  arrangement  between  Coney  and  Tim- 
mons for  securing  the  land  to  her.     On  that  point,  there  is  no 
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testimony  but  that  of  Coney  and  Timmons,  who  diflFer  widely  in 
their  statements.  Coney  says  he  paid  the  purchai^-money,  and 
that  Timmons  was  to  hold  the  land  in  trust  for  Mrs.  Coney. 
Timmons  says  that  he,  himself,  paid  the  purchase-money ;  that 
Coney  was  to  repay  that,  and  also  a  confidential  debt  due  to 
Timmons  by  Coney;  also  an  amount  due  by  him  for  store  rent— 
the  sum  not  stated.  The  confidential  debt  arose  thus :  Timmons, 
as  sheriif,  had  sold  certain  mules  to  Coney,  and  delivered  them 
to  him,  on  his  promise  to  pay  his  bid  or  return  the  mules.  He 
did  not  pay,  but,  after  considerable  delay,  he  returned  mules 
which  Timmons  says  were  not  those  he  had  sold,  but  were 
inferior.  Coney  says  he  returned  the  right  mules,  except  one, 
-which  he  kept,  placing  another  in  its  stead.  His  bid  for  mules 
was  $485.  They  brought  only  $185  at  the  resale,  and  Tim- 
mons was  compelled  to  pay  the  $300  difference  to  the  execution 
creditor.  This  $300,  the  store  rent,  and  $97.50  bid  for  the  land, 
Timmons  says,  was  to  be  paid  by  Coney  before  his  wife  was  to 
have  the  land.  He  waited  a  month  or  more  for  Coney  to  fulfill 
his  promise,  and  then  being  pressed  and  required  by  Sanders  to 
comply  with  his  bid,  he  (Timmons)  paid  the  same  and  received 
an  absolute  title  to  himself.  He  allowed  Mrs.  Coney  to  take 
possession  of  the  land,  rent  it  out  and  receive  the  rents,  because 
he  still  expected  Coney  to  comply  with  his  promise. 

In  November,  1870,  the  sheriff  of  Darlington  levied  on  and 
sold  the  said  land  to  R.  B.  Garner,  under  an  execution  against 
Timmons,  and  at  the  end  of  that  year  Garner  got  possession  and 
has  held  the  land  ever  since.  He  had  notice,  at  the  sheriff's  sale, 
of  Mrs.  Coney's  claim,  and  previously  knew  that  she  was  in 
possession  of  the  land. 

Being  compelled  to  rely  either  on  the  testimony  of  Timmons, 
or  on  that  of  Coney,  in  settling  the  most  material  i)oint  of  the 
case,  I  choose  that  of  Timmons,  partly  because  he  is  less  inter- 
ested than  Coney,  who  testifies  in  behalf  of  his  wife,  and  partly 
because  the  statement  of  Timmons  is  more  consistent  with  the 
unpleasant  relations  then  pending  between  him  and  Coney  alwut 
the  mules. 

I  therefore  find  that  Mary  A.  Coney  was  in  possession  of  said 
land  under  a  valid  contract,  that  it  was  to  he  held  by  Timmons 
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in  trust  for  her,  whenever  he  should  be  paid  the  items  before 
stated,  and  that  R.  B.  Garner  has  succeeded  to  the  rights  and 
the  obligations  of  Timmons  in  that  matter.  Garner  and  his 
heirs  have  had  possession  from  January,  1871,  until  now.  He 
greatly  improved  the  land  by  the  yearly  use  of  fertilizers  and 
high  cultivation,  and  the  rental  value  thereby  is  greater  now 
than  it  was  before  he  improved  it.  Since  this  suit  began,  Garner 
died,  and  his  adininistmtor  and  heirs-at-law  have  been  made 
parties  thereto. 

It  is  adjudged  and  decreed y  That  Mary  A.  Coney  is  entitled  to 
an  account  from  Garner's  administrator  and  heirs-at-Iaw  respect- 
ively, of  the  rents  and  profits  of  the-said  land  from  the  first  of 
January,  1871,  until  the  end  of  this  year,  the  said  rent  to  be 
estimated,  not  according  to  the  present  improved  condition  of 
the  land,  but  according  to  its  condition  at  the  time  (jfarner  got 
possession.  If  the  said  rent,  estimated  and  applied  annually, 
shall  fully  pay  the  said  sums  of  $300  and  $97.50,  and  the  store 
rent  testified  to  by  Timmons,  with  interest  thereon,  at  the  end  of 
this  year,  the  said  land  is  to  be  conveyed  to  Mary  A.  Coney  in 
fee.  If  the  rents  do  not  pay  the  said  debts,  with  interest,  then 
the  land  is  to  be  conveyed  to  her  whenever,  after  the  end  of 
this  year,  she  shall  pay  the  balance  due  thereon.  And  if  the 
said  rents  shall  exceed  the  said  debts,  with  interest,  then  the 
amount  of  the  excess  is  to  be  paid  to  the  said  Mary  A.  Coney, 
by  the  administrator  of  Garner,  out  of  the  assets  of  his  intestate 
in  due  course  of  administration. 

It  is  further  ordered ^  That  the  clerk  of  the  court  take  the 
testimony,  and  report  the  value  of  said  rents,  according  to  this 
decree ;  also  the  amount  of  the  store  rent,  and  the  date  from 
which  it  and  the  $300  should  bear  interest.  That  he  also  state 
the  account,  showing  the  amount  of  the  balance  on  either  side 
after  applying  the  rents  to  the  said  debts. 

To  this  decree,  exceptions  were  filed  by  all  parties,  and  appeal 
taken  to  this  court. 

Plaintiffs'  exceptions  were  as  follows: 

1 .  Because  the  evidence  showed  that  the  defendant,  Timmons, 
bid  off  the  land  at  the  sale  by  Sanders,  at  far  below  its  value, 
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on  representations  that  it  was  for  the  benefit  of  M.  A.  Coney ; 
that  thereby  an  express  technical  trust  was  created  in  favor  of 
said  plaintiff,  and  his  Honor  erred  in  holding  that  the  same  was 
in  any  way  affected  by  any  arrangement  subsequently  made 
between  the  said  Timmons  and  C.  J.  Coney/ 

2.  Because  of  error  on  the  part  of  his  Honor,  the  presiding 
judge,  in  holding  that  M.  A.  Coney  was  chargeable  for  any- 
thing more  than  $97.50,  the  amount  of  the  bid  of  said  Timmons, 
on  his  construction  of  the  evidence,  which  is  excepted  to  as  an 
error  of  fact  (the  evidence  establishing  that  he  had  received 
$100  from  C.  J.  Coney  to  pay  such  bid). 

3.  Because,  from  the  evidence,  the  plaintiff  was  entitled  to  the 
land,  with  the  rents  of  the  same  from  January  1st,  1871,  and 
his  Honor  should  have  so  decreed. 

4.  Because  his  Honor  should  have  ordered  an  account  between 
the  parties  to  ascertain  the  true  indebtedness  of  C.  J.  Coney  to 
W.  B.  Timmons,  instead  of  ordering  a  specific  sum  to  be  allowed 
said  Timmons  on  his  own  evidence. 

Defendants'  exceptions  were  as  follows : 

1.  Because  the  Circuit  judge  erred  in  stating  as  a  conclusion  of 
fact  that  W.  B.  Timmons  allowed  M.  A.  Coney  to  take  posses- 
sion of  the  land,  whereas  it  appears  from  the  testimony  that 
Coney  and  wife  were  in  possession  of  the  land  before  the  sale  to 
Timmons,  and  continued  to  retain  possession  thereafter  without 
leave  or  license  from  Timmons. 

2.  Because  the  Circuit  judge  erred  in  holding,  on  the  facts  of 
the  case  and  the  law  applicable  to  the  same,  that  M.  A.  Conev 
had  rights  and  equities  in  and  to  the  premises  in  question  en- 
forceable in  a  court  of  justice,  at  the  time  the  same  were  con- 
veyed to  R.  B.  Garner. 

3.  Because,  if  M.  A.  Coney  had  rights  and  equities  in  and  to 
the  premises  in  question  at  the  time  of  the  conveyance  to  Garner, 
she  lost  the  same  thereafter  by  her  laches,  and  the  Circuit  judge 
should  have  so  held. 

4.  Because  the  agreement  found  as  a  matter  of  fact  by  the 
presiding  judge,  not  having  been  reduced  to  writing,  was  void, 
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by  reason  of  the  Statute  of  Fraud,  and  his  Honor,  the  presiding 
judge,  should  have  so  held. 

Mr.  W.  W.  HarUee,  for  plaintiffs. 

Messrs.  Boyd  <t  Nettles,  for  defendants. 

January  12th,  1882.  The  opinion  of  the  court  was  deliv- 
■ered  by 

Kebshaw,  a.  a.  J.  We  do  not  find  suflBeient  reason  to 
disturb  the  findings  of  fact  upon  which  the  Circuit  judge  based 
his  decree.  There  is  sufficient  evidence  to  sustain  them.  We 
shall,  therefore,  determine  the  questions  made  by  the  appeals 
upon  the  state  of  facts  so  ascertained. 

The  case  thus  presented  is  substantially  as  follows:  The 
plaintiff,  Mary  A.  Coney,  is  the  wife  of  C.  J.  Coney,  the  co- 
plaintiff.  In  September,  1867,  the  land  which  is  the  subject  of 
this  action  was  the  property  of  the  said  C.  J.  Coney.  It  was 
then  sold  under  an  execution  against  him  for  taxes  due  to  the 
United  States.  It  was  bought  by  the  defendant,  W.  B.  Tim- 
mons, at  such  sale,  under  an  agreement  that  it  was  to  be  held  by 
him  in  trust  for  the  plaintiff,  Mary  A.  Coney,  whenever  he 
should  be  paid  the  price  at  which  he  purchased  and  certain 
sums  of  money  due  to  said  Timmons  by  C.  J.  Coney.  This 
agreement  was  not  in  writing,  but  was  established  by  parol 
evidence. 

There  was  evidence  in  the  case  tending  to  show  that  Timmons 
represented  himself,  before  the  sale,  as  bidding  for  Mrs.  Coney, 
and  that,  in  consequence  of  such  representation,  he  purchased 
the  land  at  an  under  value.  This  evidence  seems  to  have  been 
adopted  as  true  by  the  Circuit  judge  and  is  incorporated  in  his 
decree. 

Titles  to  the  land  were  duly  made  to  Timmons,  and  he 
suffered  Mrs.  Coney  to  occupy  the  same  and  receive  the  rents 
therefor.  On  November  3d,  1870,  Mrs.  Coney  still  being  in 
possession  of  the  land,  it  was  sold  under  a  judgment  and  execu- 
tion against  W.  B.  Timmons,  at  the  suit  of  G.  W.  Williams  & 
'Co.,  after  due  levy  and  advertisement  by  the  sheriff,  and  pur- 
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cha^d  by  R.  B.  Grarner,  the  defendant,  who  paid  the  purehasc- 
raoney  and  received  titles  therefor.  Garner,  at  the  time  of  the 
purchase,  had  notice  of  the  rights  of  Mrs.  Coney  in  the  premises. 

We  do  not  regard  the  contract  under  which  Mrs.  Coney  dairas 
as  a  conditional  one,  to  be  fully  performed  on  hej^  part  before 
she  acquired  any  rights  thereunder.  No  time  was  specified  for 
the  payment  by  her  of  the  considerations  of  the  agreement,  and 
she  was  let  into  possession  immediately.  As  stated  in  the  decree, 
it  was  a  unilateral  contract,  there  being  no  express  engagement 
by  Mrs.  Coney  to  comply  with  it ;  but  an  implied  promise  to 
|)ay  the  considerations  arose  when  she  assumed  the  possession  of 
the  land  under  the  contract.  She  became  bound  by  it  when  she 
accepted  the  benefits  of  it.  There  being  no  definite  time  fixed 
for  the  performance  on  her  part,  she  will  not  be  held  to  have  \o^ 
the  benefit  of  the  contract  by  delay  until  some  act  wa**  done,  or 
notice  given  by  the  other  party,  requiring  performance.  Either 
party  might  have  demanded  performance  within  a  reasonable 
time,  and  the  contract  might  thus  have  been  waived  or  forfeited 
by  non-compliance.  Seton  v.  Slade,  2  Lend.  Cos.  Eq,,  Ft.  2, 
*537,  Am.  Notes;  Prothro  v.  Smith,  6  Rich.  Eq.  324. 

But  here  no  such  demand  was  made,  and  the  agreement 
remained  a  subsidiary  contract  at  the  time  of  Grarner's  purchase, 
of  which  he  had  notice.  He  therefore  became  bound  by  all  the 
obligations  of  Timmons  in  relation  thereto.  Masfiey  v.  Me^ 
Ilwain,  2  Hill  Ch.  426. 

Aside  from  the  fact  of  possession  by  Mrs.  Coney,  such  a  con- 
tract, not  in  writing,  would  be  void  under  the  Statute  of  Fraud«. 
McDonald  v.  Jfoy,  I  Bich.  Eq.  91. 

Change  of  possession  has  long  been  held  to  take  a  case  out  of 
the  statute  on  the  ground  of  fraud.  It  was  held  that  a  party 
receiving  a  benefit  under  an  agreement  could  not  set  up  the 
statute  against  it,  as  that  would  be  a  fraud,  and  the  statute, 
intended  to  prevent  frauds,  could  not  be  employed  to  enable  a 
jmrty  to  perpetrate  a  fraud.  Upon  this  principle  many  authori- 
ties held  that  only  the  party  injured  by  part  performance  could 
set  up  the  contract,  while  the  other  party  would  be  precluded 
by  the  statute  from  insisting  upon  its  enforcement.  Rob.  Fr. 
138 ;    Btickmaster  v.  Haxrop,  7  Ves.  347.     But   here  it  h« 
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been  settled  that  a  party  who  is  in  possession  under  a  .parol 
agreement  to  purchase  may  claim  its  performance,  because, 
otherwise,  he  might  be  treated  as  a  trespasser.  2  Story  Eq. 
761 ;  SmiOi  v.  Smith,  1  Rioh.  Eq.  136 ;  IRne  v.  Bcdfe,  2  BaU 
&  B.  *347. 

While  these  authorities  are  sufficient  to  sustain  the  Circuit 
decree,  we  think  it  may  also  stand  upon  another  principle.  It 
is  well  established,  in  this  State,  that  where  land  has  been  pur- 
chased at  an  execution  sale,  either  under  an  agreement  to 
purchase  for  the  benefit  of  the  debtor  or  of  his  family,  or  where 
the  purchaser  (there  being  no  agreement)  represents  himself  as  so 
purchasing,  and,  in  consequence,  competition  is  stifled,  or  the 
land  is  bought  at  an  under  value,  the  sale  cannot  stand.  IGn- 
curd  V.  Sier8y  3  Rich,  Eq.  423 ;  McDonald  v.  Jfoy,  1  Rich.  Eq. 
98 ;  Schmidt  v.  Oatewood,  2  Rich.  Eq.  177  ;  Oox  v.  Oox,  5  Rich. 
365.  If,  in  consequence  of  the  agreement  allied  here,  and  his 
actions  under  it,  Timmons  prevented  even  one  bidder  from  com- 
I)eting  at  the  sale,  it  was  a  fraud  upon  the  sale  and  he  could  not 
retain  the  title  for  his  own  benefit  or  transmit  the  same  by 
alienation  to  one  affected  with  notice. 

The  last  case  on  the  subject  is  that  of  Johnston  v.  Lamotte,  6 
Rich.  Eq.  347.  There  Chancellor  Johnston  gives  the  following 
summary  of  the  law : 

1.  "  The  bill  may  aver  a  contract  without  time.  In  such  case, 
if  the  defendant  deny  it  and  plead  the  Statute  of  Frauds,  or,  at 
the  hearing,  objects  to  parol  proof,  or  if  he  admit  the  contract 
and  plead  the  statute,  the  contract  cannot  be  established  by 
parol — the  bill  must  be  dismissed.  2.  The  bill  may  aver  a  con« 
tract,  and  may  also  charge  and  set  out  circumstances  of  fraud. 
In  such  cases  *  *  *  whether  the  defendant  admit  or  deny 
the  contract,  it  is  competent  for  the  plaintiff  to  waive  such  por-^ 
tion  of  the  pleadings  as  relates  to  the  contract  and  proceed  entirely 
upon  the  fraud.  3.  The  plaintiff  may  file  his  bill  upon  the 
fraud  alone,  which  is  certainly  the  better  method  of  pleading. 
In  this  case  the  defendant  has  no  resource  but  to  deny  the  fraud, 
and  leave  the  issue  to  depend  upon  the  proofs,  unless  he  choose 
to  set  up  the  contract  by  way  of  exonerating  himself  from  the 
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fraud  chained  against  him,  in  which  case  he  must  perform  the 
contract." 

There  had  been  some  difference  of  opinion  upon  the  subject 
between  Chancellor  Johnston  and  his  brethren  of  the  bench,  and 
he  himself  tells  us  that  he  had  in  consequence  taken  "some 
pains  "  to  set  forth  a  summary  of  the  law  with  much  explicit- 
ness.  As  the  whole  court  concurred  in  sustaining  the  decree  in 
Johnston  v.  LamotUj  the  law  may  be  I'egarded  as  settled  in 
accordance  therewith.  It  would  follow  that  if  an  agreement  of 
this  character  were  made,  and  were  so  acted  on  by  the  purchaser 
as  to  procure  the  land  at  an  under  value,  in  consequence  of  its 
use  to  stifle  competition,  the  statute  is  avoided  where  the  plaintiff 
proceeds  upon  the  ground  of  fraud. 

In  this  case  the  agreement  is  alleged  in  the  complaint,  and  the 
use  made  of  it  to  procure  the  purchase  at  an  under  value.  It 
does  proceed  upon  the  ground  of  fraud,  and  charges  it  explicitly. 
According,  therefore,  to  the  doctrine  laid  down  in  the  cases  cited 
the  plaintiffs  are  entitled  to  relief.  Upon  the  facts  which  appear 
here  the  sale  to  Timmons  might  properly  be  avoided.  If  the 
judgment  of  the  court  went  no  further  the  effect  would  be  to 
leave  the  title  to  the  land  in  C.  J.  Coney.  ^  But  he  is  a  par^ 
here,  and  admits  by  his  pleading  that  it  is  subject  to  the  trust 
claimed,  and  joins  with  her  in  asking  that  it  be  carried  into  effect 
by  the  judgment  of  the  court.  There  is  no  one  before  the  court 
who  has  any  right  to  object.  There  is  no  reason,  therefore,  why 
the  court  should  not  do  that  which  will  meet  all  the  equities  of 
the  cace  as  presented,  and  this  is  substantially  accomplished  by 
the  Circuit  decree. 

The  Statute  of  Limitations,  the  benefit  of  which  is  claimed  by 
the  defendants,  was  not  pleaded,  nor  had  six  years  elapsed  from 
the  time  when  Mrs.  Coney  was  ousted  from  the  possession  of  the 
land  (and  time  did  not  run  against  her  before),  wherefore  this 
statute  cannot  avail  the  defendants.  We  do  not  find  anything 
in  this  case  to  authorize  the  application  of  the  doctrines  of  laches, 
waiver,  &c. 

The  only  other  matter  to  be  mentioned  is  that  the  Circuit 
decree  does  not  fix  any  time  within  which  Mrs.  Coney  is  required 
to  pay  any  balance  that  may  remain  due  by  her  upon  the  account- 
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ing  directed.  In  the  further  orders  to  be  taken  a  day  should  be 
named  for  such  payilient,  if  anything  be  due  by  her,  with  an 
alternative  provision  for  its  payment  out  of  the  land  in  case  of 
her  failure  to  do  so. 

The  judgment  below  is  affirmed,  and  the  case  is  remanded  to 
the  Circuit  Court  to  carry  the  same  into  effect. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1134. 
HOGG  V.  PINCKNEY. 

1.  In  action  for  damages  for  malicious  arrest,  under  bail  proceee,  upon  allega- 
tions of  fraud,  the  plaintiff  should  allege  and  prove  the  absence  of  probable 
cause,  and,  failing  to  do  so,  the  complaint  might  properly  be  dismissed  on 
demurrer  orally  taken  at  the  trial ;  but  such  demurrer  having  been  over- 
ruled and  testimony  upon  the  question  of  probable  cause  freely  admitted, 
and  a  verdict  rendered  for  plaintiff,  this  court,  on  appeal,  will  not  disturb 
the  judgment. 

*2.  The  existence  or  the  want  of  probable  cause  in  such  case,  is  a  mixed  ques- 
tion of  law  and  fact. 

3.  While  the  plaintiff  should  allege,  in  his  complaint,  that  the  order  of  arrest 
had  been  vacated  before  the  commencement  of  his  action,  it  was  not  neces- 
sary that  he  should  also  allege  tliat  the  action  itself,  in  which  the  arrest 
was  made,  had  been  ended. 

4.  A  non-suit  is  only  proper  when  there  is  no  evidence  whatever  to  support 
the  material  allegations  of  the  complaint.  If  there  is  any  evidence  at  all 
before  the  jury  upon  a  fact  at  issue,  the  questions  of  law  bearing  upon  such 
fact  should  be  raised  by  requests  to  charge. 

5.  In  actions  for  malicious  arrest,  it  is  not  necessary  (as  in  actions  for  mali- 
cious prosecutions)  to  prove  express  malice,  or  malice  in  fact.  Malice  in 
such  cases  defined. 

6.  It  is  not  necessary,  in  an  action  like  this,  to  prove  actual  damage  to  the 
party  arrested ;  deprivation  of  liberty,  and  injiuy  to  reputation,  feelings 
and  person,  will  support  a  verdict  for  the  plaintiff. 

7.  There  was  no  error  in  the  charge,  that  the  jury  might  infer  malice  from  the 
want  of  probable  cause. 

8.  Upon  the  question  of  probable  cause,  the  judge  properly  left  to  the  jury 
the  facts  involved  in  that  question. 

9.  In  this  trial,  so  much  of  the  former  record  as  proved  the  arrest  and  dis- 
charge was  proper  evidence ;  the  remainder  was  irrelevant. 
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10.  That  the  party  wlio  procured  the  arrest,  a<'tecl  under  the  advice  of  counsel, 
i«  a  fact  to  be  considered  by  the  jury,  but  does  not,  of  itself,  shield  him 
from  all  responsibility. 

11.  The  judge  charged  the  jury  that  if  they,  as  reasonable  men,  under  the  cir- 
cumstances provedj  would  have  acted  as  the  defendants  did,  then  they  might 
conclude  the  defendants  had  reasonable  cause  for  their  action,  but,  in  view 
of  the  testimony,  if  the  jury  would  not  have  acted  as  the  defendants  did^ 
then  the  jury  might  conclude  that  the  defendants  did  not  have  probable 
cause.  This  was  erroneous,  in  that  it  did  not  confine  the  jury  to  the  facte 
and  circumstances  which  surrounded  the  defendants  at  the  time  they  acted 
in  procuring  the  arrest.     And  for  this  error  a  new  trial  was  granted. 


Before  Thomson,  J.,  Barnwell,  September,  1880. 

Action  by  Thomas  F.  Hogg  against  B.  G.  -Pinckney  and  R. 
Q.  Pinckney,  commenced  August  5th,  1879,  in  Barnwell 
county,  then  transferred  on  defendants'  demand  to  Charleston 
county,  where  they  resided,  and  afterwards  changed  to  Baro- 
*  well,  by  order  of  the  judge,  on  account  of  the  convenience  of 
witnesses. 

The  facts  are  these :  In  February,  1877,  the  defendants  here 
were  doing  business  together  in  Charleston,  under  the  firm  name 
of  Pinckney  Brothers,  and  were  engaged  in  selling  a  certain 
brand  of  fertilizers.  Dr.  Hopson  Pinckney,  as  their  agent,  sold, 
at  that  time,  to  the  defendant,  five  tons  of  this  fertilizer,  to  be 
paid  for  in  the  next  November,  by  the  shipment  of  five  bales  of 
cotton.  The  cotton  not  being  shipped,  or  other  payment  made 
for  this  fertilizer,  the  said  Pinckney  Brothers,  in  January,  1879, 
commenced  an  action  against  T.  F.  Hogg,  in  Barnwell,  and,  at 
the  same  time,  made  affidavit  to  the  following  effect :  That  these 
five  tons  of  fertilizer  were  shipped  upon  the  faith  of  Hogg's 
promise  to  give  a  lien  upon  his  entire  crop  to  secure  the  payment 
of  their  account  for  the  fertilizers  and  cash  advanced  for  freight, 
&c.,  without  which  promise  the  goods  would  not  have  been 
furnished,  and  that,  although  Hogg  had  been  repeatedly  re- 
quested to  give  the  promised  lien,  he  had  failed  and  refused  to 
do  so,  and  had  never  paid  for  the  goods ;  and  that  the  defendant 
was  guilty  of  fraud  in  contracting  the  debt  for  which  this 
action  is  brought.      Upon   this  affidavit,  the   clerk   of  coort 
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issued  a  warrant  for  arrest  and  bail.  Hogg  was  arrested  at  his 
iiome,  in  the  county,  by  the  sheriff.  Hogg  offered  a  surety,  to 
whom  the  sheriff,  with  his  prisoner,  went,  but  this  surety 
declined  to  justify.  Hogg  then  mentioned  other  names,  whom 
the  sheriff  refused  to  accept,  and  finally  offered  a  person  seven 
miles  distant,  to  whose  house  they  rode  together,  and,  upon  his 
signature  being  affixed  to  the  bond,  Hogg  was  released.  Soon 
afterwards,  in  Barnwell,  C.  H.,  the  defendant,  Hogg,  was  told  by 
the  sheriff  that  he  had  learned  that  two  sureties  were  necessary  to 
a  bail  bond,  and  that  Hogg  must  procure  another  surety,  which 
Hogg  then  and  there  did.  Hogg  afterwards  moved  before  Judge 
Hudson  for  an  order  vacating  the  order  for  bail.  At  the  hear- 
ing of  this  motion,  affidavit  of  Dr.  Hopson  Pinckney  was  read, 
which  stated  that  the  contract  was  as  set  forth  in  the  affidavit  for 
arrest;  that  five  bales  of  middling  cotton  of  500  pounds 
weight  each  were  to  be  delivered  by  Ho^  at  the  nearest  depot, 
in  the  fall  of  1877,  and  that  this  contract  was  to  be  secured  by 
a  Hen  on  his  entire  crop  so  soon  as  Hogg  received  the  fertilizers ; 
that  a  lien  was  sent  to  one  Garvin  for  Hogg  to  execute,  but  that 
he  had  not  executed  it.  Plaintiff's  affidavit  declared  that  Hogg 
had  not  executed  the  lien,  shipped  the  cotton  or  made  any  pay- 
ment on  the  account. 

Affidavits  submitted  by  Hogg,  and  in  his  behalf,  were  to  the 
effect  that  the  cotton  to  be  shipped  was  not  middling,  but  such 
as  was  made ;  that  a  lien  was  to  be  given  on  only  five  bales  of 
cotton,  and  not  on  the  entire  crop ;  that  the  lien  sent  to  Grarvin 
was  a  lien  upon  tlie  entire  crop,  and  Garvin,  knowing  that  the 
<x>ntract  was  for  a  limited  lien,  and  other  parties  who  had  made 
similar  contracts,  having,  on  that  account,  refused  to  sign  similar 
liens,  had  never  presented  this  lien  to  Hogg  nor  told  him  of  it 
There  was  also  a  conflict  in  the  affidavits  upon  another  point : 
Dr.  Pinckney  swore  that  in  the  fall,  Hogg  said  he  was  pushed 
for  money  to  complete  a  gin-house  which  he  was  then  building, 
and  Pinckney  told  him  to  finish  his  gin-house  and  then  pay 
the  debt.  Hogg  and  others  swore  that  Dr.  Pinckney  was  told 
by  Hogg  that  a  debt  had  unexpectedly  been  pressed,  which,  if 
not  paid,  would  cause  him  to  lose  his  land,  and  that  he  could 
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not  then  pay  both  debts,  whereupon  Pinckney  told  Hogg  to  pay 
for  his  land  and  "  we  will  wait  on  you." 

Upon  these  affidavits,  Judge  Hudson  granted  the  order  prayed 
for,  and  set  aside  the  order  of  arrest^  upon  the  ground  that  the 
only  fraud  alleged  was  in  the  failure  to  give  the  lien,  whereas, 
the  lien,  if  given  according  to  the  contract,  would  have  been 
worthless  as  a  security,  as  the  goods  were  delivered  before  the 
time  fixed  for  the  lien  to  be  signed ;  and,  moreover,  there  was 
no  testimony  to  show  that  the  lien  was  ever  presented  to  Hogg, 
and  there  was  testimony  to  the  contrary. 

Thereupon  this  action  was  commenced,  and  the  testimony  at 
the  trial  was  substantially  as  above  stated. 

The  presiding  judge  charged  the  jury  that  to  entitle  tlie 
plaintiff  to  recover,  malice  on  the  part  of  the  defendants  and 
the  want  of  probable  cause  for  the  arrest  must  both  concur,  but 
that  it  was  not  necessary  to  prove  express  malice  and  they  could 
infer  it  from  the  want  of  probable  cause.  That  the  material 
points  for  them  to  consider  was  whether  the  plaintiff,  at  the 
time  he  agreed  to  give  the  lien  to  defendants,  had  no  intention 
of  giving  the  same,  and  that  if  they  found  he  had  no  such 
intention  it  would  go  far  to  show  probable  cause  for  the  arrest ; 
but  on  the  otlier  hand,  if  they  found  that  at  the  time  he  did 
intend  to  give  it,  it  would  go  far  to  show  want  of  probable 
cause.  That  this  action  was  for  damages,  and  the  jury  were  not 
limited  to  the  proof  of  special  or  actual  damage  shown  in  the 
case,  which  was  not  necessary  for  a  recovery.  That  the  jury 
could  find  as  damages  to  the  sum  claimed  in  the  complaint. 
They  were  warned,  however,  if  they  found  for  the  plaintiff  not 
to  permit  their  feelings  to  carry  them  away,  but,  taking  all  the 
facts  into  consideration,  to  give  a  just  compensation  for  the 
injury  sustained  by  the  plaintiff,  of  which  they  were  the  judges. 
That  evidence  was  intended  to  assail  or  substantiate  the  state- 
ment contained  in  the  affidavit  and  complaint.  If  the  evidence 
disproves  these  statements,  then,  of  course,  the  probable  cause  is 
overthrown.  If,  on  the  contrary,  the  evidence  supports  these 
statements,  or  pointedly  increases  their  strength,  the  probable 
cause  is  sustained.  That  if  the  jury,  as  reasonable  men,  under 
the  circumstances  proved,  would  have  acted  as  the  defendants 
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did,  then  the  jury  might  conclude  the  defendants  .had  probable 
cause  for  Iheir  action,  but  in  view  of  the  testimony,  if  the  jiuy 
would  not  have  acted  as  the  defendants,  then  the  jury  might 
conclude  the  defendants  did  not  have  probable  cause. 

Defendants  requested  the  court  to  charge,  that  the  plaintiff 
could  not  recover  unless  he  showed  that  the  defendants  acted  in 
malice.  The  court  said,  I  charge  you  that,  gentlemen  ;  but  by 
malice,  I  do  not  mean  an  evil  intent,  but  a  gross  indifference  to 
the  rights  of  others. 

The  court  also  failed  to  charge  the  jury  as'  to  the  effect  of  the 
advice  of  counsel,  saying  not  a  word  to  them  about  it,  although 
it  was  iu*ged  in  the  argument.  But  there  Avas  no  special  request 
to  charge  on  this  point. 

The  jury  found  for  the  plaintiff  $1,000. 

Defendants  moved  for  a  new  trial  on  the  minutes  upon  all  the 
grounds  contained  in  the  notice  of  appeal  that  relate  to  the  mo- 
tion for  a  new  trial  before  the  Supreme  Court,  and  his  Honor 
.overruled  the  motion. 

The  defendants  appealed  upon  the  several  grounds  considered 
ill  the  opinion  of  this  court ;  but  it  will  not  he  amiss  to  give  the 
full  text  of  the  \w4  five  exceptions  to  the  judge's  crharge.  They 
were  as  follows : 

5.  Because  ^his  Honor  erred  in  instructing  the  jury  that,  if 
they  would  have  acted  as  defendants  did,  they  should  find  for 
defendants,  otherwise  they  should  find  for  the  plaintiff. 

6.  Becaiise  his  Honor  erred  in  instructing  the  jury  that  it  was 
not  necessary  for  the  plaintiff  to  prove  actual  damage,  and  that 
they  could  find  any  sum  they  thought  proper,  not  exceeding 
$5,000. 

7.  Because  his  Honor  erred  in  allowing  a  partial  record  of  the 
caase,  wherein  the  plaintiff  was  arrested,  to  be  submitted  to  the 
jury,  against  the  protest  of  defendants;  the  defendants  were 
entitled  to  have  the  verdict  in  said  cause  before  the  jury,  and 
this  was  withheld  from  them. 

8.  Because  his  Honor  should  have  instructed  the  ju^'  that 
if  defendants  acted  under  the  advice  of  counsel  in  arresting  the 
plaintiff,  after  a  full  and  fair  statement  of  the  case,  they  were 
not  responsible,  and  plaintiff  could  not  recover. 
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9.  BecaiLse  the  verdict  is  outrageous  and  excessive,  based  upon 
the  erroneous  chargje  of  his  Honor  that  the  jury  could  give  vin- 
dictive damages. 

In  explanation  of  the  seventh  exception,  it  should  be  stated 
that,  when  this  record  was  offered  in  evidence,  the  complaint  in 
Finekney  Bros.  v.  Hogg  was  in  the  hands  of  another  jury  in 
their  room,  and  the  verdict  was  not  yet  published — that  case 
having  l^een  tried  next  before  this  case. 

3Ir.  J.  E,  BeUmger,  for  appellant. 

Messrs,  Robt  Aldrich  and  H.  M,  Thompson,  contra. 

Januars'  13th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  This  is  an  action  for  malicious  arrest,  under 
civil  process,  for  an  alleged  fraud  in  contracting  a  debt 

The  complaint  does  not  allege  in  terms  that  the  arrest  was 
without  probable  cause,  nor  does  it  allege  that  the  suit  wherein 
the  arrest  was  made  had  been  ended  before  the  commencement  of 
this  action.  The  defendants  below — ^appellants  here— demurred 
orally  at  the  trial,  and  moved  the  presiding  judge  to  dismiss  the 
complaint  on  the  ground  that  it  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  being  defective  in  the  two  particulars 
above  mentioned.  This  motion  was  overruled  below.  It  is  now 
renewed  here.  So  that  the  first  question  for  our  consideration  is 
this :  Is  it  necessary,  in  an  action  for  an  alleged  malicious  arrest 
on  the  ground  of  fraud  in  contracting  a  debt,  that  the  plaintiff 
should  allege  in  his  complaint,  in  terms,  that  the  arrest  was  made 
without  probable  cause,  and,  also,  that  .the  action  in  which  the 
arrest  was  made  had  ended  ? 

It  is  well  understood  that  all  the  facts  which  the  plaintiff  is 
required  to  prove  so  as  to  entitle  him  in  law  to  a  verdict,  should 
be  alleged  in  the  complaint,  either  originally  or  subsequently  by 
amen^Iment  actually  or  impliedly  made.  This  grows  out  of  that 
first  general  rule  of  evidence  laid  down  by  Mr.  Greenleaf,  that 
the  testimony  must  correspond  with  the  allegations  and  be  con- 
fined to  the  points  in  issue.     It  is  not  necessary,  however,  to 
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allege  conclusions  of  law  in  a  complaint.  In  fact  this,  under  the 
oode,  is  considered  not  only  unnecessary  but  bad  pleading. 
Pom,  Rem.  §  517  et  seq. 

Now  the  questions  here  are :  Is  the  want  of  probable  cause  in 
an  arrest  for  fraud  in  a  civil  action  a  necessary  element  to 
plaintiff's  recovery  when  he  sues  for  such  arrest,  and,  if  so,  is  it 
a  question  of  fact  for  the  jury,  to  be  allied  in  the  complaint,  or 
is  it  a  question  of  law  for  the  court,  arising  upOn  the  facts 
all^? 

It  has  often  been  held  that  in  an  action  for  malicious  prosecu- 
tion, the  term  prosecution  being  used  in  its  technical  sense,  to 
wit,  prosecution  for  crimes,  &c.,  that  the  want  of  probable  cause 
is  a  necessary  element  to  plaintiff's  recovery,  and  must  be  alleged 
and  proved.  And,  as  appears  from  the  old  forms  found  in  Chitty, 
the  practice  prevailed  in  the  old  common  law  mode  of  pleading, 
of  inserting  in  the  declaration,  in  terms,  that  the  prosecution  was 
without  reasonable  or  probable  cause,  as  the  proper  mode  of  mak- 
ing this  allegation,  and  in  the  absence  of  this  the  pleading  was 
fatally  defective.  The  reasons  for  the  necessity  of  such  an  allega- 
tion, and  especially  for  the  proof  of  it  in  actions  for  criminal 
prosecutions,  originated  in  considerations  of  public  policy.  It  is 
in  the  interest  of  good  order,  of  the  public  peace  and  quiet,  and 
good  government,  that  criminals  should  be  brought  to  justice,  and 
to  this  end  it  has  been  held  that  whatever  may  be  the  motive  of 
the  prosecutor  in  a  criminal  action,  he  is  free  from  danger  if 
there  be  a  probable  cause  for  the  accusation  which  he  makes ; 
and,  as  a  greater  protection  to  him,  he  is  not  required  to  prove 
the  presence  of  probable  cause  by  way  of  defense,  but  the  plaintiff 
must  show  its  absence  as  a  part  of  his  cause  of  action,  and  to  do 
this  an  averment  of  the  want  of  probable  cause  has  ever  been 
held  necessary  in  such  actions.  Iiidom  v.  Ben^y,  1  C^wtp.  204 ; 
Add.  Tarts  §§  852,  853 ;  Given  v.  WM,  7  Rob.  65;  Chit.  PL  ; 
261,  Twte;  1  Greenl.  Emd.  78,  §  449. 

The  consideration  of  public  policy  referred  to  above  as  ap- 
plicable to  criminal  prosecutions,  may  not  apply  as  fully  to 
arrests  under  civil  process  as  to  criminal,  but  yet  it  has  been  also 
held  that  arrests  in  suits  at  law  areliot  actionable  where  probable 
csLuae  exists,  and  that  it  is  equally  as  necessary  in  actions  for 
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malicious  arrest  as  in  actions  for  criminal  prosecutions,  for  the 
plaintiff  to  allege  and  prove  the  want  of  probable  cause.  Chit. 
PL  261,  note.  2  Greenl.  Evid.  §  449,  treats  of  malicious  arrests  as 
governed  by  the  same  principles  as  malicious  prosecutions.  See 
Cooper  V.  Halbe^^t,  2  3IcM.  419 ;  Goslin  v.  Wilcock,  2  Wik. 
307  ;  Ford  v.  Kelsey  &  Dem,  4  Rich.  365.  ' 

This  was  the  doctrine  under  the  old  law  when  parties  could 
be  held  to  bail  for  causes  other  than  fraud  in  contracting  a 
debt.  It  was  founded  upon  the  principle  tliat  every  man  has  the 
right  to  appeal  to  the  courts  when  he  thinks  he  has  been  injured, 
and,  as  was  said  by  Lord  Campbell,  in  Goslin  v.  Tftfcoci, 
sitpra,  the  courts  will  be  cautious  in  discouraging  men  from 
suing ;  and.  we  can  see  no  reason,  since  imprisonment  for  debt 
has  been  abolished  and  arrests  in  civil  matters  have  been  con- 
fined to  fraud  and  to  that  alone,  why  this  doctrine  should  not 
still  apply,  and  why  parties  who  arrest  others  for  fraud  in  con- 
tracting a  debt  should  not  be  exempt  from  action  until  the 
absence  of  probable  cause  for  such  arrest  is  alleged  and  proved. 

Is  it  necessary,  however,  that  the  want  of  probable  cause 
should  be  alleged  in  terms?  Under  the  common  law  pleadings, 
as  we  have  already  stated,  such  was  the  practice.  But  under 
that  mode  of  pleading  the  line  between  conclusions  of  law  and 
the  statement  of  fact  was  not  very  nicely  drawn.  As  will  be 
remembered,  the  old  declaration  usua-lly  embraced  both.  The 
code,  however,  has  made  a  change  in  this  respect,  (§  165,  subd. 
2,)  providing  that  a  plain  and  concise  statement  of  the  facts  con- 
stituting a  cause  of  action,  without  unnecessary  repetition,  is  all 
that  is  required,  conclusions  of  law  being  entirely  excluded. 
Since  the  adoption  of  the  code,  then,  it  may  be  contended  that 
the  old  forms  are  unimportant  as  precedents ;  that  the  code  in 
its  substance  must  govern,  and  as  that  requires  an  allegation  of 
facts  simply,  it  is  not  proper  to  embrace  in  the  complaint  con- 
clusions of  law.  This  is  sound  doctrine,  but  does  it  apply  in 
cases  of  this  kind  ?  This  must  depend  upon  whether  the  absence 
of  probable  cause  is  a  question  of  fact  or  a  question  of  law. 

Upon  reading  the  cases  already  cited,  it  will  be  seen  that 
probable  cause  itself  is  a  mixed  question  of  law  and  fact,  involv- 
ing l)oth,  the  question  of  law  being  whether  the  facts  proved 
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constitute  .probable  cause,  and  the  question  of  fact  whether  the 
facts  allied  are  true — the  first  being  a  question  for  the  court 
and  the  second  for  the  jury.  But  whether  this  probable  cause, 
as  thus  understood,  is  absent  or  present  in  a  particular  case,  is  a 
question  of  fact  dependent  upon  the  circumstances  of  each  case ; 
and  being  a  question  of  fact  and  a  necessary  fkct  to  plaintiff's 
recovery  in  actions  both  for  malicious  prosecution  and  malicious 
arrest,  as  we  have  seen  from  the  authorities  already  cited,  it  must 
be  alleged  in  each.  There  being  no  allegation  of  that  character 
in  the  complaint  in  this  case,  in  our  opinion  it  was  obnoxious  to 
the  oral  demurrer  interposed  below  by  the  appellant,  and  it 
would  not  have  been  error  for  the  judge  below  to  have  dismissed 
it  on  that  account.  But  this  was  not  done,  and  at  the  trial  testi- 
mony on  the  question  of  probable  cause,  both  for  and  against^ 
was  fully  admitted.  In  fact  the  case  turned  upon  this  as  one  of 
the  facts  involved.  Now  the  code  is  quite  liberal  as  to  amend- 
ments and  its  spirit  is  averse  to  non-suits  and  dismissals  upon 
te<*hnical  objections,  especially  where  it  is  manifest  that  no 
advantage  is  taken  of  either  party  by  surprise. 

In  accordance  with  this  spirit  it  has  been  held  that  amend- 
ments may  be  made  either  during  the  trial  or  after  verdict, 
so  as  to  make  the  complaint  conform  to  the  testimony  received 
without  objection.  In  Cade  v.  Perririy  14  S,  C.  1,  Willard,  C. 
J.,  said :  "  That  was  a  case  under  the  code  for  not  restraining 
the  verdict  to  the  issue  framed  in  the  pleadings,  and  that  it 
properly  went  to  the  jury  upon  the  evidence,  with  or  without 
previous  amendment  of  the  pleadings,  and  it  was  decided  in  that 
case  that  when  it  appears  upon  the  trial  of  a  case,  by  evidence 
admitted  without  objection,  or  properly  admitted  under  the 
pleadings,  that  the  plaintiff  is  entitled  to  a  remedy  upon  the  case 
exhibited,  he  cannot  be  turned  out  of  court  merely  because  the 
cause  of  action  set  forth  in  his  complaint  does  not  conform  to 
such  state  of  proof."  To  the  same  effect  was  Porcelain  Man. 
Co.  V.  Tkew,  5  S.  C.  5.  In  Morton  v.  Pinckney,  8  Bo8w,  135^ 
it  was  held  that  an  objection  at  the  trial  that  a  complaint  does 
not  state  facts  sufficient  to  constitute  a  cjuise  of  action,  is  not 
available  on  appeal  from  the  judgment  where  the  defect  is  sup- 
plied by  the  evidence  at  the  trial.     Under  these  authorities,  in 
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view  of  the  testimony  introduced    in  this  case,  the  ^notion  to 
<lismiss  the  complaint,  renewed  here,  must  be  refused. 

Was  the  complaint  defective  because  it  did  not  state  that 
the  action  in  which  the  arrest  had  been  made  had  ended  before 
the  commencement  of  plaintiff's  action  for  this  arref*t?  We 
think  not. 

It  is  true  that  in  actions  for  malicious  prosecution  the  com- 
plaint must  allege  that  the  prosecution  was  at  an  end,  but  this  is 
because  in  criminal  prosecutions  the  very  question  of  probable 
caiLse  is  to  some  extent  involved — so  much  so,  at  least,  that  it 
<^nnot  be  determined  certainly,  until  the  prosecution  is  ended, 
whether  or  not  probable  cause  existed  for  the  proceeding.  If  aii 
action  was  permitted  for  damages  before  the  prosecution  termi- 
nated, either  by  acijuittal,  710L  pros.,  disc*harge,  or  in  some  other 
way,  it  could  not  l)e  known  but  that  the  accused  might  be  con- 
victed, so  that  it  is  necessary  in  such  lase  for  the  plaintiff  to 
await  the  result  of  the  prosa'ution  l)efore  he  becomes  entitled  to 
his  action.  But  this  doctrine  does  not  apply  in  a  case  of  the 
kind  now  l)efore  the  court.  Here  an  action  wa^  brought  by  the 
appellants  against  the  respondent  for  debt;  the  cause  of  action 
was  for  cash  advanced  and  goods  sold.  As  an  incident  to  this 
a(?tion  the  respondent  wsu^  held  to  bail  on  an  all^ation  of  fraud 
in  contracting  this  debt.  The  alleged  fraud  was  no  part  of  the 
debt,  nor  would  the  adjudication  of  the  question  whether  or  not 
the  appellants  were  entitled  to  recoveiy  in  the  action  which 
they  instituted,  throw  any  light  on  the  fraudulent  conduct  of 
respondent.  That  was  a  separate  and  distinct  matter,  and  not 
involved  necessarily  in  the  action  itself,  and  we  can  see  no  reason 
why  plaintiff*'s  right  to  acti<m  should  depend  on  the  temiination 
of  that  suit. 

It  was,  |)erhaps,  necessary  that  plaintiff  should  allege  that 
he  had  l)een  discharged  from  the  arrest.  This  fact  he  did  allege 
in  the  third  paragraph  of  the  complaint.  This,  we  think,  was 
sufficient.  See  the  well-considered  case  of  Fortman  v.  Sattier  & 
Hoenig,  8  Ohio  St.  548.  That  was  a  case  for  maliciously  and 
without  probable  cause  issuing  an  attachment  in  aid  of  a  civil 
action,  in  which  it  was  held  that  "  where  the  trial  and  judgment, 
in  such  former  suit  does  not  necessarily  involve  the  question  of 
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probable  caase  for  issuing  the  attachment,  it  is  not  nei*essaiy  that 
the  plaintiff  should  aver  or  prove  the  tennination  of  such  former 
salt  Neither,  in  such  case,  was  it  necessary  to  aver  or  prove 
upon  the  trial  that  tlie  attachment  complained  of  had  been  dis- 
charged or  otherwise  terminated  adversely  to  the  claim  of  the 
party  emplojring  its  aid  before  suit  brought/'  In  the  case  now 
before  the  court  the  arrest  complained  of  was  in  aid  of  the  civil 
action  for  debt,  and  in  many  respects  similar  to  the  case  of  Fort- 
man  V.  RcUtier  &  Hoeniffy  mpra.  We  think  there  is  no  groinid 
to  dismiss  the  complaint  on  this  ground. 

At  the  close  of  plaintiff's  testimony  below,  the  appellants,  de- 
fendants, moved  for  a  non-suit  on  the  following  grounds :  1 . 
Because  no  express  malice  on  the  part  of  the  defendants  being 
proved,  the  action  cannot  be  sastained,  and  his  Honor  erred  in 
holding  that  it  was  not  necessary  to  prove  express  malice.  2. 
Because  no  actual  damage  to  the  plaintiff  was  proved,  without 
which  the  ac^on  cannot  be  sustained,  and  his  Honor  erred  in  so 
holding.  3.  Because  the'proof  was  abundant  that  the  defendants^ 
did  not  act  maliciously  and  without  probable  caiL^,  but,  on  the 
contrary,  the  evidence  rebutted  malice  and  showed  probable 
cause. 

This  motion  was  overruled  below  and  it  is  renewed  here.  A 
non-suit  is  only  proper  when  there  is  no  evidence  to  support  the 
material  all^ations  of  the  complaint,  and  whether  or  not  there 
is  an  absence  of  all  testimony  is  always  a  question  for  the  judge ; 
whether  the  evidence  is  sufficient  is  for  the  jiuy.  The  two  first 
groimds  for  the  motion  below  raised  questions  of  law,  viz.:  1. 
Whether  it  was  necessary  to  prove  express  malice ;  and,  2. 
Whether  it  was  necessary  to  prove  actual  damage.  These  ques- 
tions should  have  been  raised  strictly  by  request  to  charge  and 
not  by  motion  for  non-suit.  The  judge,  however,  it  is  alleged, 
ruled  adversely  to  appellants  upon  these  questions,  and,  under 
this  ruling,  it  made  no  difference  whether  express  malice  or 
m-tual  damage  was  proved  or  not,  so  far  as  the  motion  for  non- 
suit is  concerned. 

Wa8  there  error  in  his  holding  that  it  was  not  essential  that 
either  express  malice  or  actual  damage  should  be  proved  ?  The 
term  "  malice,''  as  applied  to  torts,  does  not  necessarily  mean 
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that  which  must  proceed  from  a  spiteful,  malignant  or  revengefiil 
disposition,  but  a  conduct  injurious  to  another,  though  proceeding 
from  an  ill-r^ulated  mind  not  sufficiently  cautious  before  it 
occasions  an  injury  to  another.  2  Bouv.  Die.  98.  "Malice," 
says  Lord  Campbell,  C.  J.,  (quoted  in  Broom  Com.  756,)  "in 
the  legal  acceptation  of  the  word  is  not  confined  to  9  personal 
spite  against  individuals,  but  consists  in  a  conscious  violation  of 
law  to  the  prejudice  of  another.  It  is  of  two  kinds — malice  in 
law  and  malice  of  fact ;  malice  in  law  being  a  wrongful  act  done 
intentionally  without  just  cause  or  excuse ;  malice  in  fact  being  a 
personal  malice  against  an  individual,  or  a  general  disr^^ard  of 
the  right  consideration  due  to  all  mankind,  which  may  not  be 
directed  against  any  one,  but  is  nevertheless  productive  of  injury 
to  the  complainant.''     Broom  Com.  736. 

Malice  is  understood  to  be  express  when  the  testimony  shows 
an  express  intent  to  commit  the  ill^al  injury  complained  of  \ritb 
the  view  to  injure  another.  It  is  implied  where  it  shows  a  dis- 
regard of  the  consequences  of  the  injurious  act,  without  reference 
to  any  sj^ecial  injury  which  he  may  inflict  on  another.  Express 
malice  is  expended  in  the  commiasion  of  an  intended  injurjr; 
implied  malice,  in  doing  some  illegal  act  for  one's  own  gratifica- 
tion or  purposes,  without  r^ard  to  the  rights  of  others  or  the 
injury  he  may  inflict  on  another. 

In  Willis  V.  Knoxy  5  S.  C.  476,  it  was  held  that  it  was  neces- 
sary to  prove  both  express  malice  and  actual  damage,  and  in  the 
absence  of  such  proof  a  new  trial  was  granted,  and  Frierson  v. 
Hewitt,  2  Hill  499,  was  relied  on  to  support  this  principle. 
Upon  an  examination  of  Frierson  v.  Hewitt  it  will  be  seen  that 
although  Judge  O'Neall,  in  delivering  the  opinion  of  the  court, 
did  say  that  express  malice  was  necessary  in  such  caJses,  yet  that 
question  was  not  involved  in  the  case  and  this  remark  was  obU^- 
The  case  of  Frierson  v.  Hewitt  involved  simply  the  question 
whether  an  action  for  malicious  prosecution  would  lie  where  the 
indictment  failed  to  charge  a  crime,  the  court  holding  in  sucb 
case  that  such  action  would  not  lie.  This  was  the  only  qu«tion 
raised  or  decided.  The  case  of  WiUis  v.  Knox  was  an  action  for 
malicioiLs  prosecution,  as  was  also  the  case  of  Frierson  v.  Hewiit. 

In  actions  of  that  kind  there  may  be  good  reasons  founded  on 
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public  policy  why  express  nialice,  in  the  sense  of  intent  to  injure 
the  plaintiff,  should  be  proved  before  the  prosecutor  should  be 
held  accountable.  As  has  been  already  said,  the  public  peace  and 
safety  require  the  punishment  of  law-breakers,  and  it  may  be 
that  prosecutors  should  be  held  harmless  until  it  appears  that 
they  have  attempted  to  subordinate  the  courts  to  the  gratification 
of  their  malignant  desire  to  injure  the  accused,  and  for  no  other 
purpose.  In  the  case  of  Ford  v.  Kelaey  &  Deas,  4  Rich.  372, 
<iecided  after  Frierson  v.  HewUt,  where  an.  action  had  been 
brought  for  malicioas  arrest  under  bail  process,  Judge  O'Neall, 
who  also  delivei'ed  the  opinion  in  Frierson  v.  Hewitt,  reserved 
the  question  whether  express  malice  was  necessary,  saying: 
^^  Without  adverting  to  the  neceasitj^  of  showing  express  malice 
to  sustain  a  case  of  this  kind,  about  which  no  opinion  is  now 
intended  to  be  given  on  the  part  of  the  court,  it  is  enough  to 
sustain  the  non-suit  if  the  plaintiff  failed  to  show  that  the 
defendant  held  him  to  bail  without  any  reasonable  or  probable 
cause.''  We  do  not  find  any  authority  for  the  position  that  in  an 
action  for  malicious  arrest,  express  malice  must  be  proved,  and 
we  do  not  think  that  the  principle  which  requires  it  in  actions  for 
malicious  prosecution  applies  to  actions  for  malicioas  arrest. 

Was  it  necessary  to  'prove  actual  damages  ?  Mr.  Greenleaf, 
(Vol.  2,  §  456,)  in  discussing  actions  for  malicious  prosecutions 
and  malicious  arrest,  says:  "As  to  the  damage,  whether  the 
plaintiff  has  been  prosecuted  by  indictment,  or  by  civil  proceed- 
ings, the  principle  of  assessing  damages  is  the  same,  and  he  should 
be  entitled  to  indemnity  for  the  peril  occasioned  to  him  in  regard 
to  his  life  or  liberty,  for  the  injury  to  his  reputation,  his  feelings 
and  his  person,  and  for  all  expenses.  And  if  no  evidence  is 
given  of  any  particular  damages,  yet  the  jury  are  not,  therefore, 
obliged  to  find  nominal  damages  only."  Referring  to  Tripp  v. 
.Thomas,  S  B.  ik  C.  427,  Judge  O'Neall,  in  Frierson  v.  Heuntt, 
says :  "  In  such  cases  you  must  not  only  show  want  of  probable 
cause,  but  also  express  malice  (this  was  a  case  of  malicious 
prosecution)  and  actual  injury  or  loss,  as  deprivation  of  Uberty 
and  money  paid  in  defense."  These  authorities  show  that  it  is 
not  necessary  to  prove  actual  damages  in  the  sense  of  the  objec- 
tion made.     See  case  of  Rotoe  v.  Moses,  9  Rich.  426. 
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As  to  the  third  ground  for  non-nuit,  there  was,  certainly,  some 
testimony,  and  enough,  as  it  seems,  for  the  jury  to  render  a  very 
heavj'  verdict  for  the  plaintiff.  There  was  no  error  in  the  judge^s 
reftising  the  non-suit  below,  and  there  is  no  ground  for  this  court 
to  grant  the  motion  now. 

The  appellant  excepts  to  the  charge  of  the  presiding  judge 
upon  several  grounds,  which  will  now  be  considered.  As  to  the 
first  exception,  there  seems  to  have  been  a  misconception  on  the 
part  of  the  appellant.  The  judge,  in  settling  the  case,  correctj> 
this  mistake,  which  renders  it  iuineceK««ary  to  consider  this  ex- 
ception. 

2.  Be(^use  his  Honor  charged  the  jury  that  they  wuld  inter 
malice  from  the  want  of  probable  cause.  The  ruling  of  the 
judge  is  sustained  by  Horn  v.  Boon,  3  Strobh,  309. 

3.  Appellant  objects  because  the  judge  left  the  question  of 
probable  cause  to  the  jury  as  a  question  of  fact.  We  do  not 
understand,  from  the  charge  of  the  judge,  that  he  left  this  ques- 
tion to  the  jury  as  a  question  of  isct ;  on  the  contrary,  he  said 
"that  the  evidence  in  the  case  was  intended  to  assail  or  sub- 
stantiate the  statement  contained  in  the  affidavit  and  the  com- 
plaint. If  the  evidence  disproves  these  statements,  then,  of 
course,  probable  cause  is  overthrown.  If,  on  the  other  hand,  the 
evidence  supports,  *  *  then  the  probable  caiuse  is  sustained,'' 
This  was,  in  effect,  saying  to  the  jury  that,  in  law,  whether  or 
not  probable  cause  existed  depended  upon  the  truth  of  the  fects 
alleged  in  the  complaint,  on  the  one  hand,  and  the  affidavit  on 
the  other,  and  that  it  was  for  the  jury  to  determine  the  truth  of 
these  all^ations  respectively.  In  this  he  decided  the  question  of 
law  himself,  and  left  the  facts  to  the  jury.  This  exception  can- 
not be  sustained. 

4.  "Because,  though  his  Honor  charged  the  jurj'  that  malice 
was  necessary  to  sustain  the  action,  yet  he  erred  in  saying  that 
by  malice  was  not  meant  an  evil  intent,  but  a  gross  indiflference 
to  the  rights  of  others."  This,  and  the  sixth  exception,  as  to 
actual  damages,  raises  the  question  of  express  malice  and  actual 
damages  already  discussed  above,  and  they  need  no  fiirther  con- 
sideration. 

The  seventh  exception  as  to  admission  of  a  portion  of  the 
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record  in  evidence  is  untenable.  The  arrest  and  discharge  were 
all  that  plaintiff  desired  to  prove.  That  portion  of  the  record 
which  proved  these  facts  he  introduced;  the  remainder  was 
wholly  irrelevant. 

As  to  the  eighth,  there  is  nothing  in  tlie  record  which  shows 
that  the  judge  was  requested  to  charge  upon  the  advice  given  to 
appellant  by  his  counsel,  and,  therefore,  this  exception  can  not 
properly  be  considered ;  but  even  if  it  was  before  us,  we  do  not 
think  that  the  judge  could  have  charged  as  desired  where  defend- 
ant acted  under  the  advice  of  counsel.  That  is  a  fact  which,  if 
it  exists,  should  always  go  to  the  jury,  as  it  did  in  this  case,  with 
the  other  facts  and  circumstances  bearing  upon  the  questions  of 
malice  and  want  of  probable  cause,  but  it  could  not,  in  itself, 
shield  the  party  from  all  responsibility. 

The  fifth  exception  has  been  reserved  for  the  last,  because, 
upon  this,  a  new  trial  must  be  ordered.  The  judge  seems  to 
have  charged  the  jury  that  if  they,  as  reasonable  men,  under  the 
circumstances  proved,  would  have  acted  as  the  defendants  did, 
then  they  might  conclude  the  defendants  had  probable  cause  for 
their  action ;  but,  in  view  of  the  testimony,  if  the  jury  would 
not  have  acted  as  the  defendants,  then  the  jury  might  conclude 
the  defendants  did  not  have  probable  cause.  If  the  judge  had 
confined  the  jury  to  the  facts  and  circumstances  which  sur- 
rounded the  defendants  at  the  time  they  acted,  then  his  charge 
would  not  have  been  objectionable.  But  he  went  further  than 
this  and  permitted  them  to  consider  all  the  facts  developed  on 
the  trial,  whether  they  were  present  before  the  defendant  at  th^ 
time  of  the  arrest  or  not.     This,  we  think,  was  error. 

It  may  be  that  the  minds  of  the  jurj^  were  not  influenced  by 
any  additional  facts  elicited  at  the  trial  other  than  those  surround- 
ing the  defendants  when  the  arrest  took  place ;  but  we  do  not 
know  this.  Under  the  charge  of  the  judge,  they  were  at  liberty 
to  consider  all  the  testimony  offered  at  the  trial  bearing  upon  the 
c|uestion  of  probable  cause,  whether  known  to  the  defendants  at 
the  arrest  or  not,  and  their  verdict  may  have  been  founded,  in 
part  at  least,  upon  these  subsequent  facts.  This  exception  must, 
therefore,  be  sustained. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
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cuit  Court  be  reversed  upon  the  fifth  exception  and  the  case 
be  remanded  for  a  new  trial,  with  the  privil^e,  on  the  part  of 
respondent,  to  amend  his  complaint  so  as  to  allege  distinctly  the 
want  of  probable  or  reasonable  cause. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 


CASE  No.  1135. 
McLAURIN  V.  WILSON. 


1.  The  interest  of  a  husband,  in  his  wife's  land,  was  sold  under  execution  in 
1840,  and  purchased  by  C,  and  a  year  afterwards  the  wife  executed  a  deed 
to  C,  in  which  a  valuable  consideration  was  stated  and  its  receipt  acknowl- 
edged ;  but  the  husband  did  not  join  in  this  deed,  and  no  reference  whatever 
was  made  to  the  sheriff's  deed.  Upon  this  latter  deed  was  endorsed  a  cer- 
tificate dated  eight  days  afterwards,  signed  by  the  wife  and  a  proper  officer, 
but  not  under  his  seal ;  this  certificate  was  in  the  usual  form  prescribed 
for  the  renunciation  by  married  women  of  their  inheritance,  with  ilw 
omission,  however,  i)f  the  declaration  "  that  she  did,  at  least  seven  day? 
before  such  examination,  actually  join  her  husband  in  executing  such  re- 
lease." Hddj  that  the  interest  of  the  wife  in  this  land  was  not  convered 
to  C,  for  the  double  reason,  that  the  omitted  declaration  was  essential,  and 
80  was  the  officer's  seal. 

2.  The  finding  of  referees  and  Circuit  judge — that  the  allied  considerauon 
wajB  not,  in  fact,  paid — sustained ;  but  if  paid,  it  would  not  estop  the  mar- 
ried woman,  or  those  claiming  under  her,  iVom  asserting  their  title  to  thb 
land. 

3.  The  proviso  to  Section  415  of  the  Code  of  Procedure  does  not  prevent  a 
party  to  the  cause  from  testifying  to  a  communication  between  his  deceased 
wife  (under  whom  he  claims  the  land  in  controversy  as  heir-at-law)  and 
the  ancestor  (now  deceased)  of  the  defendants  to  the  action. 

4.  A  party  has  the  right  to  require  that  testimony  taken  before  the  derk 
under  the  act  of  February  15th,  1872,  (15  Slai,  41,)  shall  be  read  at  the 
trial,  notwithstanding  the  attendance  of  the  witness  so  examined,  and  hiR 
examination  in  open  court. 

5.  But  the  court  will  not  grant  a  new  trial  for  error  in  excluding  such  te4i- 
mony  where  it  related  to  a  matter  wholly  immaterial. 


Before  Aldrich,  J.,  Sumter,  June,  1880. 

/Google 


Digitized  by  * 


McLaurin  V,  WiifiON.  403 


November  Term,  1881. 


Action  by  D.  B.  McLaurin,  widower,  and  Henry  J.  McLau- 
rin  and  others,  children  and  j^randchildren  of  Mrs.  Agnes  D. 
McLaurin,  who  died  in  1863,  against  J.  Harvey  Wilson  and 
others,  heire-at-law  of  Isaac  James  Chandler,  commenced  in 
1872.  The  deed  of  Mrs.  Chandler,  mentioned  in  the  opinion, 
was  not  produced,  nor  the  certificate  endorsed,  and  the  record  in 
the  register's  office  was  introduced.  In  this  copy,  a  flourish  of 
three  curves  was  below  and  attached  to  the  last  letter  in  the 
officer's  name ;  and  this,  the  defendants  insisted,  was  intended 
for  a  seal.     This  certificate  was  as  follows : 

"South  Carolina,  Sumter  District — I,  Mason  Hemes,  one 
of  the  justices  of  the  quorum  for  said  district,  do  hereby  certify 
unto  all  whom  it  may  concern,  that  the  within-named  Agnes  D. 
McLaurin  did  this  day  appear  before  me,  and,  upon  being 
privately  and  separately  examined  by  me,  did  declare  that  she 
did  actually  sign  and  execute  the  within  release,  and  that  the 
same  was  pasitively  and  bona  fide  executed  at  least  seven  days 
before  this  examination,  and  that  she  did  then  and  still  does,  at 
this  time,  freely,  voluntarily,  and  without  any  compulsion, 
dread  or  fear  of  any  person  or  persons  whomsoever,  renounce, 
release  and  forever  relinquish  all  her  estate,  interest  and  inherit- 
ance to  the  premises  mentioned  in  the  within  release,  unto  the 
said  Isaac  J.  Chandler  and  his  heirs  and  assigns  forever. 

"  Given  under  mv  hand  and  seal  this  second  dav  of  February, 
1841. 

Other  facts  are  stated  in  the  opinion. 


The  Circuit  decree,  omitting  its  statement  of  the  case,  was  as 
follows :  ^ 

The  first  and  main  question  is :  Does  the  release  and  the  re- 
nunciation of  inheritance  thereon  convey  the  estate  of  Mrs. 
Agnes  McLaurin  to  Isaac  James  Chandler  ? 

Since  the  cases  of  HiUegas  and  Wife  v.  Hartley ,  1  HiU  Ch, 
106,  and  Kottman  and  Wife  v.  AyeVy  1  Strobh.  552,  I  had  sup- 
posed the  question  as  to  the  manner  of  conveying  the  wife's  estate 
of  inheritance  in  land  settled  and  no  dispute  could  hereafter 
arise  on  that  subject.     The  mode  of  conveying  the  estate  is  r^u- 
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lated  by  act  of  assembly ;  the  object  is  to  protect  it  against  the 
husband  and  preserve  it  to  the  wife  and  children.  Although 
the  law  allows  the  use  of  the  estate  to  the  husband  during 
coverture  and  gives  him  one-third  of  it  after  the  death  of  the 
wife,  yet  he  cannot  alien  it  unless  she  conforms  substantially  to 
the  terms  of  the  act  permitting  her  to  alienate.  What  are  those 
terms  ?  She  must  join  her  husband  in  the  release,  and  seven  days 
after  go  before  a  judge  or  justice  and  declare  that  she  has  joined, 
&c.  Has  this  been  done?  The  sheriff  sold  McLaurin's  interest 
in  his  wife's  estate  which  was  the  usufruct  during  coverture.  A 
year  after,  Mrs.  McLaurin  made  a  title  in  fee  of  this  land  to  her 
brother  and  trustee,  Mr.  Chandler,  in  which  she  is  not  joined  by 
her  husband,  and  not  one  word  of  reference  is  made  to  the  sale 
by  the  sheriff.  From  all  that  appears  on  the  face  of  the  deed, 
the  husband  had  no  interest  in  the  land  conveyed.  It  is  not 
described  as  the  land  heretofore  sold  by  the  sheriff,  nor  is  she 
alluded  to  as  a  married  woman,  the  wife  of  D.  B.  McLaurin. 
From  all  that  appears  it  is  the  deed  of  a  feme,  sole.  More  than 
this,  the  renunciation  on  the  back  of  the  deed  does  not  describe 
her  as  the  wife  of  D.  B.  Mcljaurin.  If  it  be  true,  as  Chancellor 
Dunkin  said  in  Kottman^s  Case  (p.  577),  the  deed  of  a  feme 
oovert  is  a  mere  nullity — she  has  no  l^al  existence ;  and  if  the 
objedt  of  the  act  was  to  protect  the  wife  and  secure  her  inherit- 
ance to  her  and  her  children  against  her  own  extravagance  or  the 
imprudence  or  misfortune  of  the  husband,  the  wisdom  of  the 
rule  is  manifest  that  insists  on  a  substantial  compliance  with  the 
terms  of  the  act  before  such  a  release  can  be  effected.  These 
papers  are  so  defective — fall  so  far  short  of  what  the  law  re- 
<|uires,  that  to  uphold  them  is  impossible. 

As  to  th«  payment  of  the  $1,911,  the  consideration  for  the 
purchase,  while  I  am  free  to  say  that  the  finding  of  a  referee  on 
a  question  of  fact  is  not  binding  on  the  court,  yet,  like  the 
verdict  of  a  jury,  it  will  not  be  disturbed  unless  against  the 
weight  of  the  testimony.  The  referees  who  made  this  finding, 
are  intelligent  gentlemen,  learned  in  the  law;  they  had  the 
witnesses  before  them,  and  every  opportunity  to  judge  the  value 
of  their  testimony ;  they  live  in  the  same  county ;  know  tliem 
personally  or  by  reputation.     I  cannot  say  I  have  come  to  a 
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different  opinion  in  reading  the  evidence.  This  finding  is  sup- 
ported by  the  consideration  that  Mr.  Chandler  was  the  brother 
of  Mrs.  McLaurin.  She  was  very  poor ;  he  a  map  of  fortune. 
As  trustee,  he  made  returns,  as  appears  from  the  report,  and  yet 
not  one  dollar  of  the  receipt  or  disbursement  of  this  $1,911  can 
be  found  in  his  returns.  It  is  said  he  expended  it  in  the  support 
of  his  sister  and  her  family,  but  we  are  not  allowed  to  resort  to 
conjecture.  As  tnistee,  it  was  his  duty,  not  only  to  account  for 
her  estate,  but,  when  required,  to  exhibit  his  vouchers  for  ex- 
penditures. This  was  his  sister's  inheritance ;  so  far  as  I  can 
see,  it  was  all  she  had  left  of  her  paternal  estate.  With  a  large 
femily  struggling  against  poverty,  duty  and  afiFection  alike  com- 
bined to  induce  him  to  save  to  her  this  remnant.  And  if  we 
are  allowed  to  resort  to  conjecture,  the  more  charitable  construc- 
tion would  be  tliat  he  was  saving  this  pittance  to  his  less  fortu- 
nate sister  and  her  children. 

It  is  not  necessary  to  consider  the  other  exceptions. 

It  is  ordered,  adjudged  and  decreed  tliat  the  exceptions  be  over- 
ruled, and  the  report  confirmed  and  made  the  judgment  of  the 
court. 

The  points  made  by  the  exceptions  are  sufficiently  stated  in 
the  opinion. 

Messrs,  Moise  &  Lee^  for  appellants. 

The  release  was  effectual  to  convey  Mrs.  McLaurin's  interest 
We  must  consider  the  purpose,  intention  and  object  of  the  act. 
Sedsrw.  Stat.  &  Const.  L.  230,  246,  260;  1  Bl.  Com.  61.  The 
act  does  not  say  one  deed,  but  requires  a  joint  release,  so  that 
there  may  be,  as  here,  two  deeds.  The  husband,  after  the 
sheriff's  deed,  had  nothing  left  to  convey.  There  was  a  sub- 
stantial compliance  with  the  law.  1  Strobh.  570 ;  2  Kent  154  ; 
Ihfler  Inf.  &  C.  396,  513.  The  scroll  here  was  a  sufficient  seal. 
7  8,  C.  153 ;  8  Id.  129.  The  office  copy  is  not  conclusive,  and 
cannot  n^ative  the  presumption  that  the  magistrate  affixed  his 
seal.  14  Pet.  ( U. 8.)  448 ;  1  Oreenl.  Evid.  127.  If  no  seal,  it  would 
not  have  been  recorded.  Mrs,  Mcliaurin  received  the  money, 
and  the  land  cjumot  be  recovered  without  a  repayment  of  this 
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money.  The  concurrent  finding  of  referees  and  Circuit  jud^ 
is  manifestly  against  the  weight  of  the  evidence.  The  acknowl- 
edgment of  payment  in  the  deed  may  not  l)e  contradicted.  2 
Ilill  Ch.  335.  Payment  h  presumed  from  the  great  lapse  of 
time.  1  ma  Ch.  376 ;  3  Strobh.  448.  [After  commenting  on 
the  evidence,  counsel  continued.]  These  facts  operate  as  an 
estoppel.  51  N.  H.  287;  13  WaU.  233;  2  Sm.  Lead.  Qw. 
743-754;  4S.C.  46;  1  Story  Eq.  §  385;  11  Ewh.  Eq.  574. 
This  doctrine  of  estoppel  applies  to  married  women  and  infant^. 
79  lU.  164;  24  Ind.  385;  6  Wait  Ac.  &  Def.  C.^;  2  Rid. 
Eq.  120. 

Messrs.  Hayiisworth  &  Cooper y  contm. 

A  marrietl  woman  wa.s  incapable  of  contracting,  and  tt)ul(l 
bind  hcn?elf  only  to  the  extent  and  in  the  manner  authorized  bv 
statute.  5  Rich.  38;  14  Rich.  Eq.  289;  2  Kmi  168.  The 
act  of  the  legislature  was  not  here  complied  with.  3  Hill  199; 
ll^Rich.  121 ;  2  Mill.  Const.  R.  12.  A  power  nuist  l)e  strictly 
observed.  1  Sugd.  Row.  210-245;  Sm.  R.  d'  P.  Prop.  252; 
Stark.  Ev.  508.  Powers  under  a  statute  are  more  strict.  1 
Story  Eq.  §  96.  The  two  transactions  here  were  wholly  distinct. 
And  there  is  no  seal  affixed  Iw  the  officer.  9  Ricfi.  Eq.  34.  In- 
dependent of  the  statute,  the  deed  was  utterly  void.  17  Johns- 
167;  2  Kent  168.  No  recital  in  this  improperly  executed  deed 
could  aflfect  her;  her  recital  of  payment  cannot  bind  her.  11 
Rich.  121.  The  testimony  shows  that  it  was  nt)t  paid.  Bnt  if 
paid,  neither  she  nor  her  heirs  would  be  estopped  ;  otherwij^e  the 
saf^uards  of  the  statute  would  Ix;  eifcctually  destroyed,  and  the 
inheritance  of  a  married  woman  might  he  conveyed  away  even 
without  the  husband's  knowledge.  5  Rich.  Eq.  439 ;  4  Satid. 
374 ;  Big.  Estop.  443.  McLaurin  was  a  competent  witness  to 
the  conversation  between  his  wife  and  Chandler.  11  &  C  49;  9 
Id.  279 ;  3  Id.  423 ;  26  N.  Y.  264 ;  33  How.  Pr.  347. 

January  16th,  1882.  The  opinion  of  the  court  was  dtliv- 
eretl  by 

McIvEB,  A.  J.     This  was  an  a<^ion  to  recover  jx>s?cssion  oi 
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real  estate,  the  title  to  which,  it  was  conceded,  was  at  one  time  in 
Mrs.  Agnes  D.  McLaurin.  The  plaintiffs  claim  as  heirs-at-law^ 
of  Mrs.  McLaurin,  and  the  defendants,  who  are  the  heirs-at-law 
of  Isaac  J.  Chandler,  claim  under  an  allied  conveyance  from  her 
to  him.  The  land  in  question  being  the  estate  of  inheritance  of 
Mrs.  McLaurin  prior  to  her  marriage  with  the  defendant,  D.  B. 
McLaurin,  his  interest  in  it  was  sold,  after  the  marriage,  under 
executions  against  him,  and  bought  by  said  Chandler,  who  took  a 
deed  for  the  same  from  the  sheriff  dated  January  4th,  1840. 

On  January  25th,  1841,  Mrs.  McLaurin,  while  still  a  feme 
covert,  executed  a  paper  purporting  to  be  a  deed  conveying  the 
tract  of  land  in  question  to  the  said  Chandler.  This  paper  is  in 
the  usual  form  of  a  conveyance  of  real  estate,  with  covenant  of 
warranty,  and  recites,  as  a  consideration,  "the  sum  of  one 
thousand  nine  hundred  and  eleven  dollars  to  me  paid  or  secured 
to  be  paid  by  Isaac  J.  Chandler."  There  is  nothing  in  the  paper 
indicating  that  Mrs.  McLaurin  was  at  the  time  a  married 
woman,  and  no  allusion  is  made  to  the  fact  that  her  husband's  * 
interest  in  the  land  had  been  previously  sold  by  the  sheriff  and 
bought  by  Chandler,  but,  on  the  contrary,  it  appears  to  be  simply 
the  independent  deed  of  a /erne  sole.  Upon  this  instrument  there 
is  endorsed  a  certificate  signed  by  Mrs.  McLaurin  and  by  Mason 
Remes,  one  of  the  justices  of  the  quorum,  substantially  in  the 
foitn  prescribed  by  the  act  of  1795,  for  the  renunciation  of  the 
Avife's  inheritance,  with  the  imj^rtant  exception,  however,  that  it 
contains  no  declaration  "  that  she  did,  at  least  seven  days  before 
such  examination,  actually  join  her  husband  in  executing  such 
release."  Whether  this  certificate  was  under  the  seal  of  the 
justice  is  one  of  the  questions  of  fact  in  the  case. 

Two  defenses  were  set  up :  1.  That  Chandler  took  a  legal 
title  under  the  papers  above  stated.  2.  That  if  the  court  should 
hold  that  there  was  no  valid  release  of  Mrs.  McTjaurin's  estate 
of  inheritance,  then  the  payment  of  the  purchase-money,  acknowl- 
edged by  the  paper  purporting  to  be  the  deed  of  Mrs.  McLaurin, 
operates  as  an  equitable  estoppel,  and  prevents  her  and  those 
who  claim  under  her  as  heirs-at-law  from  disputing  the  title  of 
Chandler,  under  whom  the  defendants  claim. 

The  case  was  referred  to  three  referees  "  to  hear  and  determine 
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the  whole  issues  in  the  action,"  and  they  made  a  report  finding, 
in  substance,  as  matters  of  fact:  1.  That  the  certificate  of  the 
justice  was  not  under  seal.  2.  That  the  consideration  mentioned 
in  the  deed  had  not,  in  fact,  been  paid ;  and,  as  matter  of  law, 
that  the  estate  of  Mrs.  McLaurin  had  never  been  conveyed  to 
Chandler,  and  that  upon  the  termination  of  the  coverture  by  her 
death,  her  estate  descended  to  the  plaintifis  as  her  heirs-at-law. 
They  also  found  that  the  purchase-money  mentioned  in  the  deed 
having  never,  in  fact,  been  paid,  there  was  no  foundation  for  the 
equitable  estoppel  insisted  upon  by  the  defendants.  Accordingly 
they  found  that  the  plaintiflfe  were  entitled  to  recover  the  land 
described  in  the  complaint,  with  five  dollars  damages,  and,  also, 
the  costs  of  the  case.  This  report,  upon  exceptions  thereto,  was 
heard  by  the  Circuit  judge,  who  overruled  the  exceptions  and 
confirmed  the  report  of  the  referees,  and  from  his  judgment  this 
appeal  has  been  taken. 

The  questions  raised  by  the  appeal  are:  1.  As  to  the  suffi- 
ciency of  the  allied  release  of  inheritance.  2.  As  to  the  equi- 
table estoppel.  3.  As  to  the  competency  of  certain  testimony, 
of  which  a  more  particular  statement  will  hereinafter  be  made. 

As  the  law  stood  at  the  time  of  the  transactions  now  brought 
in  question,  there  can  be  no  doubt  that  a  married  woman  was  not 
capable  of  binding  herself  by  deed  unless  vested  with  power  so 
to  do  by  some  act  of  the  legislature  or  by  some  will  or  deed, 
and  then  only  in  the  manner  and  to  the  extent  prescribed  by 
such  act,  will  or  deed.  Brown  v.  Spann,  2  MUl  Con.  it  12 ; 
Hays  v.  Hays,  5  Rich.  38.  These  and  otlier  cases  cited  in 
respondent's  brief  show  with  what  rigid  exactness  our  courts 
required  that  all  the  provisions  of  the  statute  providing  the  mode 
by  which  a  married  woman  might  release  her  inheritance  in  real 
estate  should  be  complied  with.  As  is  said  in  Pitts  v.  JVicker, 
3  Hill  199  :  "The  right  of  inheritance  of  a  married  woman  is 
protected  with  jealous  vigilance  by  the  law.  She  cannot  be 
deprived  of  it  but  by  a  scrupulous  adherence  to  the  statute  pro- 
viding the  mode  in  which  a  married  woman  may  part  with  he- 
inheritance  in  land."  The  real  inquiry,  therefore,  in  this  case  is 
whether  tint  papers  claimed  to  operate  as  a  release  of  Mrs.  Mc- 
Laurin's  inheritance  are  in  wmpliam*  with  the  act  of  1795  (5 
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SUU.  257).  That  act  provides,  amongst  other  things,  that  a  wife 
may  bar  herself  of  her  inheritance  "  by  joining  with  her  husband 
in  a  release  to  the  purport  of  the  one  hereinbefore  prescribed,"  pro- 
vided she  will  go  before  some  judge  or  justice  and  declare,  amongst 
other  things,  "that  she  did,  at  least  seven  days  before  such 
examination,  actually  join  her  husband  in  executing  such  release," 
and  that  a  certificate  to  this  effect  signed  by  the  woman  and  under 
the  hand  and  seal  of  the  judge  or  justice  "  shall  be  endorsed  on 
the  release,  or  contained  in  a  separate  instrument  of  writing  to 
the  same  effect." 

It  is  very  manifest  that  the  terms  of  this  act  were  not  complied 
with.  The  wife  did  not  join  her  husband  in  executing  the 
release  which  is  expressly  required  by  the  act,  and  the  certificate 
does  not  contain  the  declaration  of  the  wife,  which  the  act  like- 
wise expressly  requires,  "  that  she  did,  at  least  seven  days  before 
such  examination,  actually  join  her  husband  in  executing  such 
release,"  and  indeed  could  not,  consistently  with  the  fact,  contain 
any  such  declaration.  There  is  not  even  the  semblance  of  any 
concurrence  of  action  on  the  part  of  husband  and  wife  in  convey- 
ing away  her  estate.  I'he  paper  purporting  to  be  a  deed,  signed 
by  Mrs.  McLaurin,  makes  no  allusion  to  her  husband  whatever. 
It  does  not  even  purport  to  be  the  deed  of  a  married  woman,  but, 
on  the  contrary,  appears  on  its  face  to  be  the  deed  of  a,  feme  sole. 
It  cannot  be  connected  with  the  deed  from  the  sheriff  conveying 
the  interest  of  her  husband,  for  it  does  not  even  allude  to  such  a 
conveyance.  The  two  papers  purport  to  convey  separate  and 
distinct  interests — one  the  interest  of  the  husband,  the  other  the 
interest  of  the  wife — and  there  is  nothing  whatever  indicating 
any  connection  between  them. 

In  Page  v.  Page,  6  Cash.  196,  citing  Powell  v.  Monson,  3 
Mason  347,  and  8haw  v.  Buss,  2  Shep.  432,  it  was  held  that  the 
deed  of  a  married  woman,  executed  by  her  alone,  relinquishing 
her  dower  in  land  previously  conveyed  by  her  husband,  by  his 
separate  deed,  did  not  bar  her  of  her  dower.  And  although 
this  was  a  case  of  dower,  yet  as  the  statutes  of  Massachusetts 
prescribing  the  mode  of  releasing  dower  are  very  much  the  same 
as  our  statute  in  reference  to  the  mode  of  releasing  inheritance — 
requiring  the  wife  to  join  tmth  her  husband  in  execniting  the  deed — 
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the  principles  there  decided  would  apply  to  the  case  now  under 
consideration.  The  paper  purporting  to  be  the  deed  of  Mrs. 
McLaurin  must,  therefore,  be  regarded  as  a  nullity. 

There  is  also  another  fatal  objection  to  the  allied  release  of 
inheritance.  The  act  expressly  requires  that  the  certificate  shall 
Ir^  under  the  hand  and  seal  of  the  justice,  but  the  fact  as  found 
by  the  referees  and  by  the  Circuit  judge,  is  that  there  was  no  seal 
affixed  to  the  name  of  the  justice,  and  we  see  no  ground  to 
impeach  such  finding  of  fact.  In  addition  to  the  fact  that  the 
act  expressly  re([uires  that  the  certificate  shall  be  under  seal,  it 
has  been  distinctly  decided  that  the  want  of  a  seal  is  fatal  to  the 
validity  of  the  release.     MeCreary  v.  MoCreary,  9  Rich.  Eq.  34* 

As  to  the  equitable  estoppel  relied  upon  as  a  defense,  it  would 
b;.^  (piitc  sufficient  to  say  that  the  fact  upon  which  it  is  based, 
viz.,  the  payment  of  the  purchase-money,  has  been  found  against 
the  ap[>ellant^  by  the  referees,  and  their  finding  has  been  concurred 
in  by  the  Circuit  judge.  This,  according  to  the  well-settled  rule 
of  this  court,  is  conclasive  here,  unless  such  finding  is  without 
any  evidence  to  supix)rt  it,  or  is  manifestly  against  the  weight  of 
the  evidence.  It  certainly  cannot  he  said  that  there  was  no 
evidence  to  support  the  finding,  and  we  cannot  say  that  it  Is 
manifestly  against  the  weight  of  the  evidence.  We  may  add, 
however,  that  even  if  this  fact  were  established  we  do  not  think 
that  it  would  work  an  estoppel.  For,  as  was  well  argued  by 
^espondent^s  counsel,  such  a  proposition,  if  adopted  as  a  rule  of 
law,  would  effectually  destroy  all  the  safeguards  provided  by 
statute  for  the  protection  of  the  rights  of  married  women.  The 
stiitute  prescribes  certain  formalities  which  must  be  observed  in 
order  to  render  the  release  of  a  married  woman's  inheritance 
valid ;  but  if  the  mere  fact  that  the  purchase-money  has  been  paid 
to  the  married  woman  be  sufficient  to  divest  her  or  her  heirs  of 
the  estate,  then  the  pn>visions  of  the  st4itute  might,  in  every 
instance,  be  very  easily  defeated,  and  the  protection  which  the 
statute  was  designed  to  throw  around  the  rights  of  married 
women  would  become  a  mere  delusion,  and  the  provisions  of  the 
statute  rendered  wholly  nugatory. 

The  next  inquiry  is  whether  D.  B.  McLaurin,  a  party  to  the 
action,  was  a  competent  witness,  under  Section  415  of  the  code, 
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to  testify  to  a  conversation  between  his  wife  and  Chandler,  the 
de«»sed  ancestor  of  the  defendants.  It  will  be  observ^ed  that  the 
exception  to  the  general  rule  established  by  that  sec^tion  of  the 
code  is  "  that  no  party  to  the  action  or  proceeding  *  *  * 
shall  be  examined  in  r^ard  to  any  transaction  or  communication 
between  such  wit7ie88  and  a  person  at  the  time  of  such  examination 
deceased  *  *  *  as  a  witness  against  a  party  then  prosecuting 
or  defending  the  action  as  executor,  administrator,  heir-at-law," 
Ac,  when  the  interest  of  such  witness  can  in  any  way  Ixj  affected 
by  such  examination,  but  it  does  not  preclude  a  party  from 
testifying  to  a  transaction  or  conunmiication  between  such  deceased 
per«m  and  another.  Hence,  while  D.  B.  McLaurin  would  not 
have  been  competent  to  testify  as  to  any  transaction  or  com- 
nmnication  Between  himself  and  Chandler,  the  terms  of  the 
statute  do  not  prevent  him  from  testifying  as  to  a  cx)nversation 
between  his  wife  and  Chandler.  Roe  v.  Harrisony  9  S,  C.  279 ; 
Hugh&y  v.  Eiohelberger,  II  S.  (7.  49.  It  is  clear,  therefore,  that 
there  was  no  error  in  admitting  the  testimony  of  D.  B.  McLaurin 
as  to  what  passed  between  his  wife  and  Chandler. 

The  only  remaining  inquiry  is  whether  there  was  error  in 
excluding  the  deposition  of  Henry  Spann,  taken  by  the  clerk 
under  the  act  of  February  15th,  1872,  (15  Stat,  41.)  It  seems 
that  the  testimony  of  this  witness  had  been  taken  by  the  clerk, 
under  that  act,  some  time  before  the  hearing  by  the  referees. 
At  that  bearing,  Spann  was  present,  and  was  examined  and  cross- 
examined  orally,  and  after  the  conclusion  of  the  examination  the 
defendants  offered  in  evidence  the  deposition  of  Spann  taken 
before  the  clerk,  which,  upon  objection,  was  ruled  inadmissible 
u|)on  the  ground  that  the  testimony  of  the  witness,  taken  ore 
tenusy  superseded  the  deposition  of  the  witness  taken  by  the  clerk. 
This  ruling  seems  to  be  in  accordance  with  the  rule  in  regard  to 
testimony  taken  de  bene  esse,  but  this  deposition  was  not  so 
taken ;  but,  on  the  contrary,  it  was  taken  under  the  provisions  of 
a  special  statute,  and  we  must  look  alone  to  the  provisions  of 
that  statute  for  the  rule  to  govern  us  in  regard  to  such  testimony. 
The  statute,  after  providing  for  taking  the  deposition  of  ant/ 
witness,  not  simply  such  as  could  have  l)een  examined  de  bene 
esse  under  the  old  law,  declares  as  follows :  "  And  the  deposi- 
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tions  so  taken  shall  be  certified  by  the  clerk  before  whom  such 
examination  was  had,  and  shall  be  read  in  evidence  at  the  trial 
of  the  said  cause  or  proceeding,  subject,  nevertheless,  to  the  right 
of  either  party  to  require  the  personal  attendance  and  viva  voce 
examination  of  the  witness  or  witnesses  at  the  trial  of  said  cause 
or  proceeding."  Under  the  imperative  language  of  this  statute 
we  think  the  defendants  had  the  right  to  have  the  deposition  of 
Spann  read  in  evidence  at  the  trial,  which,  however,  did  not  pre- 
clude the  viva  tioee  examination  of  the  witness  if  either  party 
desired  it.  The  statute  does  not  assimilate  the  taking  of  such 
depositions  to  the  taking  of  testimony  de  bene  ease,  but,  on  the 
contrary,  expressly  requires  that  such  depositions  "  shaM  be  read 
in  evidence  at  the  trial,^^  with  the  privilege  to  either  party  to  have 
the  witness  examined  ore  tenvs,  if  his  attendance  can  be  procured 
without  delaying  the  proceedings. 

But,  while  there  was  error  in  this  respect,  we  think  it  was 
wholly  immaterial  and  that  it  could  not  affect  the  result.  For, 
as  we  have  determined  that  the  allied  release  of  inheritance  by 
Mrs.  McLaurin  was  an  absolute  nullity,  and  that  neither  she  nor 
those  who  claim  under  her  would  be  estopped  by  the  payment  of 
the  purchase-money  to  her,  even  if  such  fact  had  been  fully 
proved,  we  cannot  conceive  how  the  testimony  improperly 
excluded  could  affect  the  result.  This,  therefore,  affords  no 
ground  for  reversing  the  judgment  below.  8u8ong  v.  Vaiden, 
10  S.  a  247. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
court  he  affirmed. 

Simpson,  C.  J.,  and  McGtOWAN,  A.  J.,  concurred. 


CASE  No.  1136. 

STATE,  EX  RELATIONE  RICHLAND  COUNTY,  v.  CX)LUMBI^ 

1.  The  writ  of  prohibition  not  being  one  of  the  writs  specified  in  Article  IV^  J 
4,  of  the  constitution,  the  Supreme  Court  has  original  jurisdiction  in  prohi- 
bition, only  when  that  writ  is  to  be  directed  to  one  of  tlie  conrte  of  the  State 
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for  the  purpose  of  enabling  the  Supreme  Court  to  exercise  a  supervisory 

control  over  the  court  to  which  directed. 

Hence,  the  Supreme  Coiu*t  has  no  jurisdiction  of  an  original  application  for 

a   writ  of   prohibition  to  restrain  a  municipal  corporation  from   issuing 

licenses. 


Original  application  for  writ  of  prohibition. 

This  application  was  in  the  name  of  the  State  on  the  relation 
of  Richland  county  against  the  City  Council  of  Columbia,  heard 
December  19th,  1881. 

Mr,  J.  JR,  Abney^  for  relator. 

Mr,  F,  W,  McMaster,  contra. 

January'  16th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvEK,  A.  J.  In  this  case  the  relator  invokes  the  original 
jurisdiction  of  this  court  for  the  purpose  of  obtaining  a  writ  of 
prohibition  to  restrain  the  city  council  of  Columbia  from  issuing 
certain  licenses  for  the  sale  of  spirituous  liquors. 

The  question  which  (X)nfronts  us  at  the  outset  is  whether  this 
court  has  the  power  to  issue  the  writ  prayed  for.  The  powers 
of  this  court  are  derived  from  the  constitution,  and  the  only  por- 
tion of  that  instrument  which  could  be  supposed  to  confer  the 
power  in  question  is  Section  4  of  Article  IV.,  which  reads  as 
follows :  "  The  Supreme  Court  shall  have  appellate  jurisdiction 
only  in  cases  of  chancery,  and  shall  constitute  a  court  for  the 
correction  of  errors  at  law,  under  such  regulations  as  the  Greneral 
Assembly  may  by  law  prescrilie ;  provided,  the  said  court  shall 
always  have  power  to  issue  writs  of  injunction,  mandarmis,  quo 
warrantOy  habeas  corpus,  and  such  other  original  and  remedial 
write  as  may  be  necessary  to  give  it  a  general  supervisory  control 
over  all  other  courts  in  this  State."  It  will  thus,  be  seen  that 
this  court  has  power  to  issue  certain  specified  writs  in  any  case 
where  such  a  remedy  may  be  appropriate,  {Wallace  v.  Hayne 
and  Mackey,  8  S,  C.  374,)  and  that  it  also  has  power  to  issue 
such  other  original  and  remedial  writs  as  may  be  necessary  to  give 
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it  a  general  supervisory  control  over  all  other  courts  in  the  State. 
Ae(*<)r<lingly  it  has  been  held  that  when  this  court  is  asked  to 
issue  a  writ  which  is  not  among  thase  specifically  named  in  the 
alx>ve  cited  section  of  the  constitution,  it  must  be  made  to  appear 
that  the  writ  is  asked  for  to  enable  this  court  to  exercise  some 
.supervisory  control  over  some' one  of  the  courts  of  this  State,  as 
tliis  court  has  no  power  to  issue  such  a  writ  except  to  some  one 
of  the  courts  of  this  State  for  the  purpose  above  indicated. 

In  the  case  of  Ex  parte  Carson,  5  S,  C,  117,  an  application 
was  addresseil  to  the  Supreme  Court,  in  the  exercise  of  its  original 
jurisdiction,  "for  a  writ  of  certiorari  [which  is  not  ^ne  of  the 
-  writs  specifically  named  in  that  section  of  the  <x>nstitution]  to  the 
board  of  commissioners  of  elections  of  the  city  of  Charleston,  to 
remove  into  that  court  the  plaint  and  record,  together  with  the 
testimony  taken  by  them,  in  a  certain  (use  in  which  an  election 
for  mayor  and  aldermen  of  the  city  of  Charleston  had  been  con- 
tested." The  application  was  refused  upon  the  ground  that  this 
court  had  no  {)ower  to  issue  a  writ  of  certiorari,  exc*ept  to  some 
one  of  the  courts  of  the  St^ite,  in  which,  by  the  constitution,  the 
judicial  power  of  the  State  had  been  vested,  and  the  board  of 
commissioners  of  elections  was  not  a  court.  In  that  case,  Moses, 
C.  J.,  in  delivering  the  opinion  of  the  court,  after  stating  that 
the  authority  of  the  Supreme  Court  to  issue  the  writs  spedficaUif 
named  in  the  section  of  the  constitution  above  quoted  is  not 
limited,  cither  as  to  subject-matter  or  a*^  to  the  persons  or  bodies 
to  whom  they  are  to  be  addressed,  uses  this  language :  "  This  un- 
restrained right,  as  to  the  writs  specified,  does  not  attach  to 
^  other  original  writs,'  in  which  that  now  sought  is  included. 
The  very  qualification  which  is  annexed  shows  that  the  power  L^ 
restricted,  and  that  a  more  limited  jurisdiction  was  intended." 

In  Ex  parte  Childs,  12  S.  C.  117,  it  is  said  that :  "The  jurL^ 
diction  of  this  court  is  defined  in  Section  4,  Article  IV.  of  the 
<x3nstituti(m,  and,  as  there  defined,  it  embraces  four  distinct  classes 
of  powers:  1.  Appellate  jurisdiction  in  ^ cases  of  chancery.' 
2.  The  c*orrection  of  errors  at  law  under  such  r^ulations  as  the 
General  Assembly  may  prescribe.  3.  The  power  to  issue  certain 
specified  writs.  4.  The  power  to  issue  such  other  original  and 
remedial  writs  as  may  be  necessary  to  give  it  a  general  super- 
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visorj'  control  over  all  other  courts  in  the  State;''  and  after 
showing  that  the  fourth  class  of  powers  conferred  are  not  general 
and  absolute,  but  can  only  be  exercised  in  such  cases  where  they 
may  be  necessary  to  give  this  court  some  supervisory  control 
over  some  one  of  the  courts  of  this  State,  holds  that,  whenever 
thife  court  is  asked  to  issue  one  of  the  writs  not  specifically  men- 
tioned in  the  above-cited  section  of  the  constitution,  it  is  necessary 
to  make  it  appear :  1.  That  the  writ  is  to  go  to  one  of  the  courts 
of  this  State.  2.  That  such  writ  is  demanded  for  the  purpose  of 
enabling  this  court  to  exercise  some  supervisory  control  over  the 
court  to  which  the  writ  is  to  be  directed. 

In  the  case  now  under  consideration,  the  application,  as  we 
have  seen,  is  for  a  writ  of  prohibition,  which  is  not  one  of  the 
writs  specifically  named  in  the  clause  of  the  constitution  above 
referred  to,  but  falls  under  the  geneml  denomination  of  other 
original  and  remedial  writs  embraced  in  the  fourth  class  of 
powers  above  stated.  Hence,  the  first  inquiry  is  whether  the 
writ  asked  for  is  to  go  to  one  of  the  cov/rts  of  this  State ;  and, 
2d,  Whether  such  writ  is  demanded  for  the  purpose  of  enabling 
this  court  to  exercise  some  supervisory  control  over  the  court  to 
which  it  is  to  be  directed. 

The  body  to  which  the  writ  is  to  l)e  directed  is  the  body  in 
which  the  municipal  authority  of  the  city  of  Columbia  is  ves-ted, 
called  in  the  act  incorporating  said  city  "The  mayor  and  alder- 
men of  the  city  of  Columbia,^'  and  the  questions  are:  Whether 
that  body  is  such  a  court  as  is  contemplated  by  the  constitution, 
and,  if  so,  whether  the  writ  is  demanded  for  the  purpose  of 
enabling  this  court  to  exercise  some  supervisory  control  over  such 
body  acting  in  its  judicial  capacity  ?  For  if  the  writ  is  demanded 
for  the  purpose  of  controlling  or  supervising  the  action  of  the 
municipal  authorities  when  acting  otherwise  than  in  their  judicial 
capacity,  it  could  not  properly  be  said  that*  the  writ  was  issued 
for  the  purpose  of  enabling  this  court  to  exercise  a  supervisory 
control  over  one  of  the  courts  of  this  State. 

The  mayor  and  aldermen  are  invested  with  various  powers 
by  the  charter  of  the  city — legislative,  executive,  judicial  and 
administrative — but  they  certainly  cannot  be  regarded  as  one  of 
the  courts  of  this  State  except  when  acting  in  a  judicial  capacity, 
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and  this  court,  therefore,  has  no  power  to  issue  a  writ  of  prohi- 
bition for  the  purpose  of  supervising  or  controlling  their  actioD, 
unless  such  action  be  taken  in  their  judicial  capacity.  Here  the 
application  is  to  restrain  them  from  issuing  certain  licenses  for 
the  sale  of  spirituous  liquors,  and  as  that  Ls  an  act  which  they 
would  not  perform  as  a  court,  we  have  no  power  to  issue  the 
writ  asked  for. 

Inasmuch,  therefore,  as  we  have  no  ounginal  jurisdiction  of 
the  matter,  we  do  not  propose  to  consider  the  merits  of  the 
application,  r^arding  it  as  improper  for  us  to  prejudge  the 
questions  which  should,  in  the  first  iastance,  be  determined  by  a 
tribunal  having  original  jurisdiction. 

The  judgment  of  this  court  is  that  the  petition  be  dismissed. 

Simpson,  C.  J.,  and  McGtOWAN,  A.  J.,  concurreil. 


CASE  No.  1137. 
WARING  V.  (  HERAW  &  DARLINGTON  RAILROAD  C'OMPANY. 

1.  The  charter  of  a  railroad  company  provided  that,  in  the  absence  of  coo- 
tract,  it  should  be  presumed  that  the  land  on  which  the  road  was  built  had 
been  granted  to  the  company  unless  the  owners  of  the  land  made  applica- 
tion for  an  assessment  of  damages  within  ten  years  thereafter,  saving  the 
rights  of  femes  covert  and  infants  until  two  years  after  the  removal  of 
their  disabilities.  The  company,  in  1854,  constructed  its  road  on  land 
which  had  been  devised  to  a  feme  covert  executrix  and  her  heire  in  trust 
for  her  married  sister  for  life,  and  after  her  death  "  to  the  issue  which  she 
may  leave  living  at  the  time  of  her  death."  The  executrix  and  her  hus- 
band qualified  in  1850 ;  the  husband  died  in  1869,  and  the  executrix  still 
survives  as  his  widow.  The  married  sister  died  in  1880,  and  soon  there- 
after her  surviving  issue  brought  action  against  the  railroad  company  to 
recover  compensation  for  the  land  so  appropriated.  Ileld^  that  the  legal 
estate  being  in  tlie  executrix  and  her  husband  for  more  than  two  yea» 
after  the  road  was  built,  and  then  in  the  executrix,  as  trustee,  for  naore 
than  two  years  after  she  became  discovert,  with  contingent  remainders  to  the 
children,  the  action  was  barred  by  the  terms  of  the  charter. 

2.  The  word  "  hereinafter,"  in  the  seventeenth  section  of  the  charter  of  the 
Wilmmgton  &  Manchester  Railroad  Company  (11  SiaL  408),  was  intended 
for  hereinbefore^  and  must  be  so  construed ;  the  manifest  intention  of  a 
statute  will  control  the  use  of  an  inappropriate  and  senseless  word. 
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3.  A  motion  for  new  trial  will  not  be  granted  on  the  ground  of  newly-dw- 
covered  evidence,  where  such  evidence  could  not  avail  the  moving  party. 

4.  Proceedings  to  obtain  compensation  for  right  of  way,  instituted  in  1859, 
and  then  suspended,  without  atsessment  made,  cannot  operate  to  prevent 
the  bar  of  the  Statute  of  Limitations  from  running  against  such  claim,  or 
from  defeating  action  brought  eleven  years  afterwards  for  the  same  j)ur- 
poee,  unless  a  continuance  of  the  former  action  can  be  shown. 


Before  Pressley,  J.,  Darlington,  March,  1881. 

In  til  in  case,  the  Honorable  Joseph  B.  Kershaw,  presiding 
judge  of  the  Fifth  Circuit,  .siit  in  the  place  of  Aasociate  Justice 
Mclver,  who  had  been  of  counsel  in  the  cause. 

This  was  an  action  instituted  in  Februaiy,  1880,  by  Paul  H. 
Waring  and  others,  surviving  issue  of  Frances  Irene  Quirk, 
against  the  Cheraw  &  Darlington  Railroad  Company  to  recover 
compensation  for  the  use  by  the  defendant  corporation  of  their 
road-bed  through  the  lands  of  the  plaintiffs,  sucli  c^ompensation 
to  be  fixed  by  commissioners,  and,  if  not  paid,  for  the  recovery 
of  the  land  itself.  • 

This  land  was  devised  by  James  Hunter,  who  died  in  1850, 
to  his  daughter,  Mary  Ann  Mcdenaghan,  and  her  heirs  forever, 
in  trust,  for  the  sole  and  separate  use  of  his  daughter,  Frances 
Irene,  for  and  during  the  period  of  her  natural  life,  free  and 
discharged  from  the  control,  &c.,  of  her  husband ;  and  after  tlie 
death  of  the  said  Frances  Irene,  the  land  was  devised  "to  the 
issue  which  she  may  leave  living  at  the  time  of  her  death.'* 
Frances  Irene  married  Mr.  Waring  during  her  minority,  by 
whom  she  had  two  children,  and  after  liis  death,  married  Mr» 
Quirk,  by  whom  she  had  two  other  children.  She  died  in 
January,  1880,  leaving  these  four  children  surviving  her.  She 
and  her  husband.  Waring,  took  ix)ssession  of  this  land  in  1858, 
and  she  continued  in  possession  until  her  death. 

Mrs.  McClenaghan  and  her  husband  qualified  as  executors  in 
1850.  McClenaghan  died  in  1869,  and  Mrs.  McClenaghan  is 
still  living,  with  one  child.  The  road  was  built  in  1854.  No 
contract  or  agreement  was  made  with  the  road  when  it  was  being 
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built  or  afterwards.  Mrs.  McClenaghan  and  her  husband  made 
no  demand  upon  the  railroad  company  for  compensation ;  it  was 
not  shown  that  Mrs.  Waring  ever  did,  until  after  the  war,  when 
some  compromises  were  offered,  but  nothing  was  done. 

The  Circuit  decree  was  as  follows : 

Plaintif&  are  the  children  of  Irene  Hunter  by  her  marriages 
with  Paul  H.  Waring,  and  after  his  death  with  William  Quirk. 
They  apply  for  an  assessment  of  damages  arising  from  the  use  of 
right  of  way  through  their  lands  by  the  railroad  of  the  defend- 
ant. Their  title  is  derived  through  the  will  of  their  grandfather, 
who  devised  the  land  to  his  executors  and  executrix  in  trust,  for 
the  sole  and  separate  lise  of  the  said  Irene,  for  life,  and  after  her 
death,  by  a  valid  limitation  over  to  the  plaintiffs.  None  of  the 
executors  qualified.  The  executrix,  Mary  A.  McClenaghan,  in 
ci)nnection  with  her  husband,  George  McClenaghan,  only  quali- 
fied in  1850.  The  railroad  of  defendants  passed  through  the 
land  in  1854,  without  any  assessment  of  damages  or  compensa- 
tion to  the  owners.  George  McClenaghan  died  in  1869;  Irene 
Quirk  (Hunter)  died  in  January,  1880,  and  in  Februarj%  1880, 
this  action  was  instituted.  Before  that,  in  1870  or  1871,  Mr. 
Boyd  was  employed  to  press  the  claim,  and  there  were  ne^tia- 
tions  between  him  and  the  president  of  the  company  in  which 
defendant  made  offers  of  cx)mpromise,  but  did  not  at  any  time 
expressly  admit  the  validity  of  plaintiffs'  claim.  The  bar  of  the 
statute  provided  in  the  charter  of  said  company  is  now  pleadal. 
The  will  devising  said  land  confers  upon  the  trustees  no  power 
to  sell  the  said  land,  or  to  encumber  it  in  any  manner.  If  this 
were  a  case  of  trespass  to  try  title,  in  which  defendant  claimed 
the  land  by  adverse  possession,  that  claim  would  avail,  because 
the  l^al  estate  was  in  a  trustee,  under  no  disability  for  more 
than  ten  years  before  commencement  of  this  action ;  and  adverse 
possession  against  the  trustee  will  bar  the  life-tenant,  though  a 
married  woman,  and  also  the  remaindermen,  though  minors. 
But  it  is  not  a  case  to  try  title  unless  it  involved  the  doctrine  o< 
adverse  possession.  It  is  a  claim  of  easement  by  the  defendant. 
That  can  be  acquired  only  by  grant  or  by  such  possession  as 
creates  the  presumption  of  a  grant.      By  the  charter  of  the 
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defendant  tliat  i)eri<)d  is  reducx^d  to  ten  years,  and  the  easement 
has  l)een  used  for  said  road  over  twenty  years.  But  that  does 
not  avail  to  bar  the  rights  of  the  plaintiflfe,  iKKjause  no  presump- 
tion of  grant  can  ever  arise  against  c^tuis  que  trust  who  are  a 
married  woman  and  minor  children,  where  the  trustee  has  no 
power  to  grant.  If  defendant,  in  this  case,  had  an  express  grant 
from  the  trustees,  it  would  be  ultra  vires  and  void,  and  no  one 
would  scarcely  venture  to  claim  that  a  grant,  by  presumption, 
could  be  any  better  than  an  express  one. 

It  is  adjudged  and  decreed,  That  plaintiffs  are  entitled  to  have 
five  commissioners  appointed  for  the  assessment  of  damages  done 
to  the  stiid  land  by  the  passage  of  said  road  through  the  same, 
and  it  is  therefore  ordered  ^^that  five  such  persons  as  may  be 
agreed  on  between  plaintiffs  and  defendants,  be  and  are  hereby 
appointed  for  that  purpose,  they  to  proceed  according  to  the 
manner  provided  in  said  charter.  If  the  parties  fail  to  agree  in 
choosing  said  commissioners,  then  plaintiffs  have  leave  to  apply 
before  me  at  chambers,  or  before  Judge  Hudson,  for  ap|x»intment 
of  the  same. 

Defendant  appealed  on  the  following  grounds : 

1.  Bectuise  his  Honor  erred  in  holding  that  the  defendant  sets 
up  a  claim  of  easement ;  whereiis  it  is  submitted  that  the  right  to 
an  easement  is  not  involved,  but  simply  the  right  of  the  plain- 
tiffs to  compensation  for  land  appropriated  by  the  defendant 
under  the  authority  conferred  by  their  charter. 

2.  Becjuise  his  Honor  erred  in  holding  that  this  is  an  action 
to  determine  a  claim  of  easement;  whereas  it  is  submitted  that 
it  Ls  an  action  simply  to  recover  compensation,  according  to  the 
provisions  of  the  charter  of  the  defendant,  for  land  appropriated 
and  now  used  by  the  defendant  for  railroad  purposes,  under  the 
express  authority  conferred  by  the  legislature  in  the  charter. 

3.  Because  his  Honor  erred  m  holding  that  no  presumption 
of  grant  c*an  ever  arise  against  cestuis  que  trust,  who  are  marrieil 
women  and  minor  children,  when  the  trustee  has  no  power  to 
grant;  whereas  it  is  submitted  that  even  between  private  indi- 
viduals such  presumptions  will  arise  when  the  trustee  can  assert 
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the  rights  of  the  cestuis  qae  trust  and  seciueiicen  in  the  enjoyment 
of  the  easement  for  the  reijuisite  period. 

4.  Because  his  Honor  erred  in  holding  that  no  presumption 
of  grant  can  arise  in  this  ease  from  the  possession  of  the  defend- 
ant of  tlie  land  appropriated  for  more  than  ten  years,  when  the 
l^islature,  in  the  exercise  of  the  right  of  eminent  domain,  has 
conferred  in  its  charter  the  easement  to  the  defendant,  and  only 
gave  the  right  to  the  plaintiffs'  mother,  or  her  trustee,  to  have 
compensatiim  therefor,  to  1x3  obtained  acconling  to  the  provisions 
of  the  charter. 

5.  Because  his  Honor  erred  in  holding  that,  in  this  case,  the 
legislature  had  no  power  to  grant  the  ea^»ment  to  the  defendant, 
and  as  the  legislature  had  no  power,  then  the  presumption  of 
such  grant  can  never  arise  against  the  plaintiffs. 

6.  Because  his  Honor  erred  in  holding  that  the  ])laintiiis  are 
entitled  to  the  ap}M:»intment  of  five  commissioneiv  to  make  an 
assessment  of  their  damages  against  the  defendant,  for  laud 
appropriated  for  railroad  purposes  by  authority  of  their  charter, 
and  used  continuously  for  more  than  twenty  yeais. 

7.  Because  his  Honor  erred  in  holding  that  the  plea  set  up  by 
the  defendant  will  not  avail ;  when  it  is  resjH^ctfully  submitted 
that  such  a  motion,  in  this  case,  practically  denies  to  the  l^^i^la- 
ture  the  exercise  of  the  right  of  eminent  domain. 

The  plaintiUs  suggested  the  following  grounds  in  support  of 
the  Circuit  decree,  in  atldition  to  that  taken  by  the  Circuit  judge: 

1.  The  limitation  in  their  charter  relied  uiK)n  by  the  appellant 
is  as  essentially  defective  in  its  provisions  a**  to  render  it  inopera- 
tive and  incapable  of  enforiiement  against  the  respondents. 

2.  That  the  life-estate  in  the  premises  in  question,  held  in 
trust  by  Mary  A.  McClenaghan,  was  not  affected  by  the  limita- 
tion in  the  charter  of  the  appellant,  by  reason  of  the  coverture 
of  the  said  Mary  A.  McClenaghan,  and  by  reason  of  a  <x)ntnu't 
in  relation  to  said  premises  enteixxi  into  with  appellant  before 
the  period  of  limitation  was  complete  as  against  the  sai<l  Mary 
A.  McClenaghan. 

3.  That  even  if  the  rights  of  the  trustee  and  cestui  que  trud 
of  the  life-est«ite  in  the  premises  in  question  were  barred  in  the 
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charter  of  tlie  apixillant,  the  rights  of  the  respondent^,  who 
were  reinaindernien  anil  nn'nors,  were  not  and  could  not  be 
afftttefl  thereby. 

Afterwanls,  plaintiffs  gave  notice  of  a  motion  to  be  made  in 
this  cH)urt  for  a  new  trial  on  the  ground  of  after-discovered  evi- 
dence. This  evidence  wjis  the  copy  of  an  order  signed  by  Judge 
Whitner,  in  1859,  appointing  appraisers  to  ass^s  the  damages 
done  to  this  land  by  the  defendant  corporation,  and  the  affidavits 
of  two  of  the  commissioners  that  no  action  was  taken.  This 
order  wa<  entitled  Oeo,  McClenaghan  and  Mary  Arm,  his  wife, 
tnistee^  of  F.  A.  Waring  v.  The  Cheraw  &  Darlington  Railroad 
Company.     The  motion  was  supported  by  proper  affidavits. 

Mes^irx.  Toirmeiid  &  Livingston,  for  appellants. 

Mesi^rs.  Boyd  <k  Nettles,  contrji. 

January  18th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Kershaw,  A.  A.  J.  By  their  diarter,  the  defendant  company 
was  vested  with  all  the  [w>wers  conferred  by  charter  on  the  Wil- 
mington and  Manchester  Railroad  Company.  By  the  sixteenth 
He<-tion  of  that  charter,  jirovision  is  made  for  compensation  to 
tlie  owners  of  land  which  should  be  required  for  a  right  of  way, 
where,  for  the  want  of  agreement  as  to  value,  or  from  any  other 
cause,  it  could  not  l)e  purchased  from  the  owner.  In  such  case 
the  land  could  l)e  "taken  at  a  valuation  to  be  made  by  five  com- 
missioners, or  a  majority  of  them,  to  l)e  appointed  by  any  court 
of  re<*ord,"  <tc.  The  fittei^nth  section  of  the  act  gave  the  com- 
pany power  to  enter  upon  and  lay  out  any  lands  required  for  the 
purposes  of  said  road.  The  seventeenth  section  is  in  the  follow- 
ing words:  "In  the  al)sence  of  any  contract  or  contracts  with 
the  said  company,  in  relation  to  land  through  which  the  said 
railroad  may  pass,  signed  by  the  owner  thereof,  or  by  his  agent, 
or  any  claimant  or  |>ei>!on  in  possession  thereof,  which  may  \ye 
confirmed  by  the  owner  thereof,  it  shall  be  presumed  that  the 
land  upon  which  the  road  may  be  constructed,  together  with  a 
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space  of  sixty-five  feet  on  eaeh  side  of  the  eenter  of  said  road, 
has  been  o^ranted  to  the  (x>nipany  by  the  owner  or  owners 
thereof;  and  the  said  company  shall  have  go(Kl  right  and  title 
thereto,  and  shall  have,  hold  and  enjoy  the  same  as  long  a*^  the 
same  may  be  nsed  only  for  the  purposes  of  tlie  said  road,  and  no 
longer,  unless  the  }>erson  or  persons  owning  the  said  land  at  the 
time  that  the  part  of  the  said  road  which  may  l>e  on  the  said 
land  wa.s  finish^l,  or  those  claiming  under  liim,  her  or  theni, 
shall  apply  for  an  assessment  ftf  the  value  of  the  said  lands,  as 
hereinafter  directed,  within  ten  years  next  aik*r  the  said  part  ^vas 
finished ;  and  in  case  the  said  owner  or  owners,  or  tliost*  claiming 
under  him,  her  or  them,  sliall  not  apply  for  such  assessment 
within  ten  years  next  after  the  siiid  road  is  iinislied,  he,  she  or 
they  shall  l)e  forever  barred  from  re(X)vering  tlie  said  land,  or 
having  any  assessment  or  c!omi>ensation  therefor.  Provided  that 
nothing  herein  contained  shall  affect  the  rights  of  femes  coveH  or 
infants  until  two  years  after  the  removal  of  their  resj)ective 
disabilities." 

It  was  said  by  the  learned  judge  who  delivercHl  the  f)pinion 
of  the  Law  Court  of  Appeals  in  Lewi^  v.  The  Railroad  Com- 
pany,  11  Rich,  93,  (X)nstruing  this  act,  tliat  ''the  general  scheme 
adopted  to  secure  to  the  company  the  right  of  way  and  coni|)en- 
sation  to  the  landliolder  is  manifest.  For  the  want  of  agreement 
as  to  the  value  of  the  land  taken,  or  where  it  rannot  l)e  pur- 
chawed,  the  sixteenth  section  directs  a  valuatiim  by  cc^mmi.ssioners. 
But  in  the  absence*  of  any  contract,  or  of  any  valuation  by  a)m- 
missioners,  within  t(»n  veal's  from  the  completion  of  that  part  of 
the  road,  the  seventeenth  section  authorizes  the  cTjnipany  to  hold 
the  land  as  long  as  it  shall  l)e  used  for  the  purposes  of  the  road, 
and  presumes  a  grant  from  the  owner  for  that  purjK)se;  and 
should  no  application  for  an  assessment  l)e  made  within  ten 
years,  then  the  owner  is  forever  barred  fn)m  rei*overing  the  land 
or  having  any  assessment  or  (M)mpensjition." 

Instruction  may  also  be  derived,  as  to  the  construction  of  thL** 
act,  from  the  dissenting  opinion  of  that  eminent  jurist,  Judge 
Wardlaw,  in  the  simie  case.  SjK'aking  of  a  vendee  of  thi^  land 
which  was  taken  for  the  purposes  of  the  road,  he  said :  "  If  he 
should  permit  the  railroad  company  to  hold,  without  complaint. 
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until  the  expiration  of  ten  years  from  the  time  the  road  was 
there  finished,  the  land  would  become  subject  to  the  company's 
right  to  enjoy  the  slip  occupied  by  them  so  long  as  they  con- 
tinued to  use  it  for  their  road,  and  no  hmger ;  but  if  compensa- 
tion should  l)e  claimed  and  paid,  the  fee-simple  absolute  would 
thereby  be  v^^ested  in  the  (V)mpany." 

In  the  case  under  (H)nsidoration,  there  was  no  contract  in  rela- 
tion to  the  land.  The  (M)mpanv  entered  upon  it  and  constructed 
their  railway  in  1854,  and  there  was  no  assessment  of  value  by 
commissioners  within  ten  years  next  thci'eafier,  nor  any  applica- 
tion for  such  assessment  on  the  part  of  the  owner  within  that 
j>eriod.  The  land,  therefore,  IxH^ame  '*subje<^  to  the  c»ompanyV 
right  to  enjoy  the  slip  occupied  by  them  so  long  as  they  con- 
tinued to  use  it  for  their  road,"  unless  there  be  something  in  tlie 
(^ase  to  bring  it  under  the  <)i>cration  of  the  proviso  in  favor  of 
infants  and  femes  covert y  in  which  case  two  years  after  the 
removal  of  the  disability  would  })e  recjuii'cd  to  perfect  the  rights 
of  the  company  and  (^)nclude  the  owner.  Upon  that  point  we 
agree  with  the  Circuit  judge  that  "the  leg*al  estate  was  in  a 
trustee,  under  no  disability  for  more  than  ten  years."  We  do 
not  understand  that  either  party  denies  that  Mrs.  Mary  A. 
McClenaghan  wa*^  trustee  under  the  will,  nor  that  the  legal 
estate  remained  in  her,  either  as  sole  trustee,  or  in  conjunction 
with  her  husband,  George  McClenaghan,  from  1860,  when  she 
qualified  (with  her  husband)  as  executrix,  until  the  death  of  • 
Francis  Irene  Quirk  (the  cestui  que  trust  for  life),  who  died  in 
Januar)',  1880. 

The  legal  estate  was  devised  to  Mary  A.  Mcdenaghan  and  lier 
heirs,  and  she  was  seized  of  an  c^state  in  f(»e  subject  to  the  trusts 
declared  in  the  will.  This  estate  became  vested  in  her  husband, 
as  would  any  such  estate  m  relation  to  which  there  was  no  trust. 
The  principle  is  thus  conveniently  stated  by  Mr.  Hill  in  his 
treatise  on  truste(»s,  page  *304 :  "Upon  the  marriage  of  a  female 
trustee,  the  Ic^l  interest  in  the  trust  pro})erty  will  become  vested 
in  the  hui^band,  either  wholly  or  partially,  according  to  the 
nature  of  the  estate.  *  If  it  consist  of  chattels  personal  in  pos- 
session, they  will  devolve  upon  him  absolutely  by  the  fact  of 
marriage,  uidess  it  l)e  otherwise  expressly  provided ;   and  if  it 
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consist  of  chattels  real,  the  husband's  interest  in  them  will  be 
subject  to  the  title  to  the  wife  by  survivorship.  Where  the  trust 
property  is  real  estate,  of  inheritance,  the  husband  will  take 
either  an  estate  by  the  curtesy  if  he  have  had  heritable  Issue,  or, 
otherwise,  a  bare  estate  during  the  life  of  his  wife,  jointly  with 
her.  *  *  *  As  the  husband  will  be  liable  personally  for 
any  breach  of  trust  committal  by  his  wife,  it  must  follow  as  a 
nei-essary  consecjuence  that  she  cannot  act  in  the  administration 
of  the  trust  without  his  concurrence  or  consent." 

The  life-tenant  of  the  use  was  a  feme  covert,  and  it  was  settled 
to  her  sole  and  separate  use,  and  the  remainders  were  con- 
tingent. Faber  v.  Police,  10  S.  C.  385;  Ex  parte  Gadsden,  3 
Rich.  467 ;  Bacot  v.  Heywardy  6  S,  C.  445.  Certainly,  during 
the  life-time  of  the  tenant  for  life,  the  fee  was  in  the  trustee. 
No  one  else  could  have  received  the  compensation  required  by 
the  act  to  be  paid  to  the  owner  of  the  land.  McClenaghan  and 
his  wife  could  have  made  appli«ition  for  the  compensation,  and 
no  one  else  could,  and  there  wa<  no  disability  except  that  of  the 
coverture  of  Mrs.  McClenaglmn.  It  would  have  been  necessary 
for  her  to  join  her  husband  in  an  application  for  the  compensa- 
tion, while  he  was  yet  alive,  Iwciuivse,  as  has  been  shown,  he  was 
seized  jointly  with  his  wife  of  the  l^dl  estate ;  and  as  the  fund 
to  be  ivceived  appertainwl  to  the  inheritance,  and  the  action 
would  have  survived  to  her,  such  joinder  was  necessar}^  She 
was,  therefore,  entitled  to  the  benefit  of  the  proviso  which 
allowed  her  two  years  after  the  death  of  her  husband  widiin 
which  to  apply  for  compensation.  These  two  years  expired  in 
1871,  and,  though  there  was  some  negotiation  in  this  interval  in 
regard  to  the  matter,  it  was  suffered  to  drop.  No  such  applica- 
tion was  made  as  was  required  for  the  legal  assertion  of  the 
right,  and  the  bar  of  the  statute  was  not  affected  thereby. 

If  the  trustee  w;is  bnrred,  the  cestuis  que  trust  are  also  barred, 
(Long  v.  Cason,  4  Rich.  Eq.  69,)  because  the  statute  runs  agaiast 
the  legal  estate,  Avhich  is  vested  in  the  trustee.  Says  Lord 
Chancellor  TallM)t:  "Though  the  cestui  que  trust  be  an  infiint, 
yet  he  nmst  l>e  barral  by  the  trustees  not -suing  in  time,  for  I 
cannot  take  away  the  l)enefit  of  the  Statute  of  Limitations  from 
the  company,  who  are  in  default,  and  are  entitled  to  take  advan- 
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tage  thereof  as  well  as  private  persons,  since  their  witnesses  may 
<lie  or  their  vouchers  be  lost.  And  as  to  the  trust,  that  is  only 
between  the  administrator  and  the  infant,  and  does  not  affect  the 
company.  So,  where  there  is  an  executor  in  trust  for  another, 
and  the  executor  n^lect*^  to  bring  his  action  within  the  time 
prescribed  by  the  statute,  the  cestui  que  Umst  or  Residuary  l^atee 
will  be  barred.''    Wych  v.  East  India  Company,  3  P.  Wms,  310. 

R^arding,  as  we  do,  this  action  as  involving  only  the  right 
of  the  plaintiffs  to  recover  against  the  defendant  company  the 
compensation  to  which  they  suppose  themselves  entitled  under 
the  act,  the  judgment  of  this  court  is  that  the  claim  was  barred 
before  their  interests  in  the  land  vested,  and  that  they  cannot, 
for  that  reason,  maintain  their  action. 

We  have  said  nothing  in  regard  to  the  point  contended  for  by 
plaintiff'  counsel :  that  the  limitation  of  the  charter  is  so 
defective  in  its  provisions  as  to  render  it  inoperative.  In  this 
seventeenth  section  of  the  charter  the  owner  is  required  to  make 
application  for  an  assessment  of  its  value  "as  hereinafter  di- 
rected," and  no  directions  follow.  It  is  said  that  the  owner 
cannot  comply  with  this  impossible  condition,  and,  hence,  cannot 
be  barred  by  the  omission  to  do  so.  Ample  directions  are  given 
in  a  previous  section,  and  the  meaning  of  the  act  is  so  plain  that 
we  feel  it  incimibent  on  us  to  disregard  this  manifest  error.  The 
whole  scheme  of  the  act  cannot  be  permitted  to  be  destroyed  by 
a  blunder  so  evidently  unintentional.  The  very  word  which  here 
is  supposed  to  destroy  the  efficacy  of  the  statute  was  disregarded 
in  the  construction  of  a  deed  in  Creigkton  v.  Pringle,  3  S.  C.  94. 
For  the  reasons  given  there,  we  are  constrained  to  arrive  at  a 
like  conclusion  in  this  case.  The  same  principle  applies  to  u 
statute  under  construction,  hi  this  respect,  as  to  a  deed  or  will. 
The  evident  intention  will  control  the  use  of  an  inappropriate 
and  senseless  word.  Pott,  Dwar,  Stat  175,  207,  et  seq.  Con- 
strued with  reference  to  the  other  sections  of  the  act,  none  can 
doubt  that  the  word  which  was  intended  to  be  used  by  the 
legislature  was  "hereinbefore"  histead  of  "hereinafter,"  and 
this  construction  is  necessarj'  to  sustain  the  legislation. 

One  other  point  remains  to  be  considered — the  motion  for  a 
new  trial.     Upon  this  subje<*t,  without  entering  into  the  question 
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made  as  to  the  merits  of  the  motion,  or  the  power  of  this  court 
to  entertain  the  same,  we  think  the  newly-discovered  evidence 
alleged  is  not  such  as  could  avail  the  plain tiflfe.  It  tends  to  show 
that  an  application  was  made  by  Mr.  and  Mrs.  McClenaghan,  as 
trustees,  for  the  appointment  of  commissioners  to  assess  the 
damages,  now  claimed  by  the  plaintiflfe,  in  1859.  That  com- 
missioners were  appointed  by  the  court,  but  never  met,  and  no 
further  steps  were  taken  in  the  matter.  There  has  been  no 
continuance  of  the  proceedings,  and  the  steps  taken  would  not  take 
the  case  out  of  the  operation  of  the  limitation  as  to  time  unless 
there  had  been  a  regular  continuance  of  the  proceeding.  In 
order  to  avoid  the  operation  of  the  Statute  of  Limitations  by  a 
plea  that  the  action  wsl^  commenced  within  the  statutory  period, 
the  plaintiff  must  .«how  a  continuance  of  that  action  up  to  tlie 
time  of  ti'ial.  McDoxoeU  v.  Goodwyn,  2  MilL  Cgrist,  R.  441; 
Chapman  v.  Mayrant,  2  Spears  484. 

For  some  reason  the  parties  did  not  see  fit  to  proceed  in  their 
attempted  assessment,  and  it  is  but  reasonable  to  suppose  that 
they  supposed  themselves  to  have  liad  good  reason  for  not  doing 
so.  As  an  account  was  required  by  the  act  to  be  taken  of  the 
l)enefit  and  advantage  which  had  accrued  to  the  owners  of  the 
land  from  the  erection  of  the  railroad,  as  well  as  the  loss  and 
damage  resulting  therefrom,  and  only  the  excess  of  loss  over  the 
benefits  could  be  recovered,  it  is  quite  probable  that  the  trustees 
considered  that  the  pursuit  of  the  matter  would  be  fruitless.  At 
all  events  they  did  not  proceed,  and  the  statutory  period,  to  which 
they  were  limited,  expired,  and  they  lost  the  remedy. 

The  decree  of  the  Circuit  Court  must  l)e  set  aside  and  the 
complaint  dismissed,  and  it  is  so  adjudged. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 
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CASE  No.  1138. 
WOOD  V.  BABB. 

1.  Where  the  master's  report  fully  states  liLs  conelusioiw  of  law  and  fa<*t 
separately,  a  Circuit  decree  which  Himply  confirms  the  report  is  unobjection- 
able in  form. 

2.  Findings  of  fact  by  a  master,  conpurred  in  by  the  Circuit  jud^»,  siistained. 

3.  A  creditor  to  whom  a  debt  is  payable  on  a  day  certain,  waives  tlic  conse- 
qnenceB  of  his  debtor's  failure  to  pay  on  that  day  by  then  saying  to  the 
debtor,  that,  although  the  time  to  pay  had  expired,  he  supposed  a  few  days 
would  make  no  difference ;  and  a  tender  made  within  such  few  days  could 
not  be  objected  to  as  not  being  in  proper  time. 

4.  Where  a  tender  of  a  sun;,  admitted  by  the  creditor  to  be  the  amount  then 
due,  is  refused  solely  because  the  time  for  payment  had  expired,  all  other 
objections  to  the  sufficiency  of  the  tender  are  thereby  waived. 

5.  A  l^al  tender  having  been  made,  the  creditor,  in  action  afterwards 
brought,  is  entitled  to  judgment  for  the  amount  so  tendered,  but  without 
interest  or  costs. 

6.  A  wife  mortgaged  her  separate  property  to  secure  the  payment  of  her 
hnsband's  debt.  7/e/</,  that  the  property  occupied  the  position  of  a  surety, 
and  a  legal  tender,  made  by  the  husband  to  his  creditor,  discharged  such 
property  from  the  lien  of  the  mortgage. 


Before  Fraser,  J.,  I^urens,  July,  1881. 

Hon.  J.  H.  Hudson,  of  the  Fourth  Circuit,  sat  in  the  place 
of  the  chief  justice,  who  had  been  of  counsel  in  the  ca,se. 

Action  commenced  in  April,  1873,  by  Turner  R.  L.  Wood, 
against  James  M.  Shockley  and  Cassie  B.  Shockley,  his  wife. 
Shockley  and  wife  having  died  before  the  trial,  the  action  was 
revived  and  continued  against  M.  E.  Babb,  as  administrator  of 
J.  M.  Shockley,  and  J.  D.  Shockley,  as  executor  of  Mrs.  Shock- 
ley,  and  also  against  her  heirs-at-law.  The  opinion  states  all 
the  material  facts  of  the  case. 

Messrs.  F.  /.  Pope  and  J,  W.  Ferguson^  for  appellants. 

Messi's,  Holmes  &  Simpson^  contra. 
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January  20th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Hudson,  A.  A.  J.  On  December  29th,  a.  d.  1871,  J.  M. 
Shockley  and  Cassie  B.  Shockley,  his  wife,  jointly  conveyed  to 
the  appellant,  Tunier  R.  L.  Wood,  a  tract  of  thirty-five  (35) 
acres  of  land,  situate  in  the  county  of  Laureas,  by  deed  absolute 
on  its  face.  But,  according  to  the  all^ations  of  the  complaint, 
this  ccmveyance  was  only  intended  to  secure  the  repayment  of 
three  hundred  dollars  ($300)  on' January  1st,  A.  D.  1873,  with 
interest  at  twenty-five  per  cent.  |>er  annum,  claimed  to  have 
been  loaned  by  Wood  to  Shockley  and  wife  upon  the  faith  of 
this  land  as  a  security.  The  object  of  the  action  below  was  to 
retiover  this  debt  and  to  enforce  the  lien  on  the  land  by  fore- 
closure and  sale. 

Shockley  and  w*ife,  against  whom  the  action  \vbs  originally 
begun,  defended  by  alleging  that  the  money  was  loaned  to  the 
husband  alone,  and  that  the  wife  did  not  become  personally 
liable ;  that  the  land  conveyed  is  her  separate  property,  and  was 
only  pledged  as  security  for  the  debt  of  the  husband;  that 
shortly  after  the  debt  became  due  the  husband  made  a  full 
tender  of  the  amount  owing,  which  Wood  refused  to  accept,  and 
that  he  is,  and  ever  has  been,  ready  to  make  payment.  Where- 
fore James  M.  Shockley  claims  that  he  is  liable  only  for  the  sum 
tendered,  without  costs ;  and  Cassie  B.  Shockley  contends  that 
by  refusing  said  tender  the  said  Wood  forfeited  all  claim  to  her 
land  which  stood  ple<lged  for  this  debt  of  her  husband.  The 
defendants,  James  M.  Shockley  and  wife,  Cassie,  having  both 
died  pending  the  action,  it  was  continued  against  their  legal 
representatives  and  heirs  aforesaid,  under  whose  answers  the 
points  in  controversy  remain  as  before. 

The  cause  was  first  heard  by  C.  D.  Barksdale,  Esq.,  master 
for  the  county  of  Laurens,  before  whom  all  the  testimony  was 
taken  and  the  cause  fully  argued  by  counsel.  He,  on  April 
30th,  A.  D.  1881,  submittedx  to  the  Circuit  Court  his  report, 
accompanied  by  all  the  testimony,  in  which  report  he  jMisses 
separately  upon  all  the  issues  of  law  and  fact  involved  in  the 
case. 

His  findings  of  fact  are  in  substance : 
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First.  That  on  December  29th,  1871,  J,  M.  Shockley  borrowed 
of  T.  R.  L.  Wood  $300,  payable  January  1st,  1873,  at  twenty- 
five  per  cent,  interest.  Second.  That  the  money  was  loaned  upon 
the  faith  of  a  mortgage  on  the  wife's  tract  of  thirty-five  acres  of 
land,  which  was  given  in  the  form  of  a  joint  deed  by  hasband 
and  wife.  Third.  That  Mrs.  Shockley  signed  the  deed  reluct- 
antly and  under  importunities  of  the  husband.  Fourth.  That 
shortly  after  the  money  became  due  Shockley  stated  to  Wood 
that  the  bad  weather  had  prevented  him  from  bringing  the 
money,  and  asked  if  he  still  would  receive  it.  Wood  replied 
that,  although  the  time  had  expired,  he  supposed  a  few  days 
would  make  no  difference.  Fifth.  That  on  Januaiy  6th,  a.  d. 
1873,  Shockley,  accordingly,  went  in  company  with  two  friends 
to  Wood's  house  with  a  view  to  make  a  tender,  when  he  was 
informed  by  the  latter  that  a  tender  was  useless  as  the  time  had 
run  out,  and  "  a  contract  was  a  contract."  Sixth.  That,  never- 
theless, Shockley  did  make  a  tender  of  an  amount,  admitted  by 
Wood  to  be  in  full,  and  in  currency  to  which  he  did  not  object, 
but  which  he  refused  only  because  the  debt  was  past  due. 

The  master  concludes  as  matter  of  law — 

First.  That  the  debt  being  that  of  James  M.  Shockley  alone, 
the  wife  is  not  personally  liable ;  and  the  land,  being  her  separate 
property,  occupied  the  relation  of  surety  or  collateral  security  for 
the  principal  debt,  and  would  be  discharged  by  anything  which 
would  dischai^e  a  surety  or  guarantor  who  was  personally  liable. 

Second.  That  being  subject  to  be  thus  discharged,  it  was  in 
law  released  from  the  lien  of  the  deed  by  way  of  mortgage  so 
soon  as  Wood  refused  to  accept  the  tender  of  the  debt  in  full, 
although  it  was  made  after  the  debt  was  due. 

Third.  That  although  only  part  of  the  money  was  proved  to 
be  in  l^al  tender  notes,  and  the  balance  may  have  been  national 
bank  bills,  yet  no  objection  was  urged  by  Wood  on  that  ground, 
and  this  was  a  waiver  of  any  defect  of  the  tender  arising  from 
the  kind  of  currency  in  which  it  may  have  been  made. 

After  noticing  other  minor  points  raised  in  argument  by 
counsel  for  the  plaintiff,  the  master  recommends  that  the  mort- 
gage be  marked  canceled  and  delivered  up  to  the  executor  of 
Cassie  B.  Shockley;  and  that  the  plaintiff  have  judgment  against 
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M.  E.  Babb  as  administrator  of  the  estate  of  James  M.  Shockley, 
subject  to  the  plea  of  plene  administravity  for  the  sum  of  |375, 
the  amount  tendered,  and  that  the  plaintiff  be  required  to  pay 
the  costs  of  the  action. 

At  an  extra  term  of  the  Court  of  Common  Pleas  at  Laurens 
in  July,  A.  D.  1881,  the  cause  was  heard  by  Judge  Eraser  on 
exceptions  to  this  report  of  the  master.  The  Circuit  judge, 
without  rendering  a  judgment  based  on  an  opinion  giving  reasons 
therefor,  in  addition  to  those  given  by  the  master^  merely  con- 
curred with  him  in  his  findings  of  fact  and  conclusions  of  law, 
and  made  the  report  of  the  master,  with  its  recommendations, 
the  judgment  of  the  Circuit  Court. 

This  action  of  the  Circuit  judge  Is  made  the  ground  of  the  first 
exception  on  appeal  to  this  court,  the  appellant  contending  that 
he  should  have  stated  in  full  and  separately  his  findings  of  fact 
and  conclasions  of  law  in  rendering  his  judgment.  This  had 
been  very  fully  done  by  the  master  in  his  report,  and  in  making 
that  report  with  its  recommendations  the  judgment  of  the  Cir- 
cuit Court,  the  judge,  in  concurring  witli  the  master,  has  in  fact 
rendered  a  judgment  in  which  the  findings  of  fact  and  conclusions 
of  law  are  separately  stated.  No  statute  nor  requirement  of  law 
has  been  thus  violated,  and  the  judgment  is  not  open  to  this 
exception  of  the  appellant. 

The  remaining  exceptions  as.sign  error  in  the  findings  of  fact 
and  (H)nclu.sions  of  law  of  the  master  adopted  by  the  Circuit  judge. 

It  is  the  well-established  rule  governing  this  court  that  where 
the  findings  of  fact  by  a  referee  or  master  are  concurred  in  by  the 
Circuit  judge,  such  findings  will  not  be  disturbed  unless  they  be 
against  the  manifest  weight  of  testimony  or  without  testimony  to 
sustain  them. 

We  see  no  such  objection  to  the  findings  in  this  case.  In  feet 
there  seems  to  be  but  little  if  any  room  for  dispute  except  upon 
the  matter  of  tender — whether  it  really  was  made  at  all,  and,  if 
so,  whether  Wood  had  so  waived  the  time  as  to  let  in  a  tender  six 
days  after  the  debt  was  due.  In  the  first  interview  which 
Shockley  had  with  Wood  after  the  maturity  of  the  debt  (a  day 
or  two  after,  according  to  the  testimony,)  we  think  there  was 
that  said  bv  Wood  which  waived  the  failure  of  a  tender  on 
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January  Ist,  A.  D.  1873,  and  which  precluded  him  from  raising 
this  objection  when,  on  January  6th,  Shockley  came  to  tender 
the  money.  On  that  day,  according  to  the  weight  of  the  testi- 
mony, a  tender  was  certainly  made  of  the  sum  then  due  as 
assented  to  by  Wood,  and  in  currency,  a  part  of  which,  if  not 
all,  was  in  legal  tender  notes,  and  to  none  of  which  was  objection 
made  on  account  of  the  kind  of  currency,  and  consequently  all 
objection  on  that  score  must  be  taken  as  waived,  the  refusal  hav- 
ing been  solely  because  of  the  lapse  of  six  days  after  maturity. 

In  2  Greeid.  Evid.  §  601,  the  author  says :  "  If  a  tender  is 
made  in  bank  notes,  it  is  good,  if  the  want  of  it  being  in  current 
coin  is  waived ;  and  if  the  creditor  places  his  refusal  to  receive 
the  money  on  some  other  ground,  or  even  if  he  makes  no  objec- 
tion to  the  tender  on  the  express  ground  that  it  is  in  bank  notes, 
it  is  held  a  waiver  of  this  objection."  We  perceive  no  such 
want  of  proof  upon  the  subject  of  the  tender  as  will  justify  us  in 
reversing  the  findings  of  the  master  and  Circuit  judge. 

The  law  of  the  case  as  announced  by  the  court  below,  embodied 
in  the  master's  report,  follows  as  a  consequence  of  the  findings  of 
fact.  The  tender  having  been  found  to  be  a  good  tender  by 
reason  of  the  waiver  of  objections  which  might  have  invalidated 
it,  it  follows  that,  as  against  the  administrator  of  James  M. 
Shockley's  estate,  the  appellant  can  only  recover  the  amount 
which  Shockley  tendered  and  which  the  appellant  refused  to 
receive ;  the  act  of  refusal  barring  him  of  the  right  to  recover 
interest  after  that  time,  and  also  of  the  right  to  recover  cosfc<  of 
defendants.  It  having  been  ascertained  that  the  land  is  the 
property  of  the  wife,  acciording  to  the  testimony,  having  been 
conveyed  to  her  by  George  W.  Gerald,  October  25th,  1871,  and 
that  she  pledged  it  as  a  security  and  guaranty  of  her  husband's 
debt,  the  property  stood  in  the  relation  of  surety  to  the  debt  of 
James  M.  Shopkley,  and  became  discharged  of  the  lien  by  what- 
ever would  in  law  discharge  a  surety. 

Brandt  on  Suretyship  and  Ghmranty,  on  page  28,  Section  22, 
says :  "  While  a  married  woman  cannot  usually  become  personally 
bound  for  the  debt  of  her  husband,  she  may  ordinarily  pledge  or 
mortgage  her  separate  property  for  his  debt,  and,  if  she  does  so, 
such  property  occupies  the  position  of  a  surety  or  guaranty,  and 
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will  be  discharged  by  anything  that  would  discharge  a  surety  or 
guarantor  who  was  personally  liable/^  And  on  page  397,  Seo- 
tion  295,  the  same  author  says :  "  If  the  principal,  after  the  dM 
is  due,  offers  to  pay  it,  and  tenders  the  amount  due  to  the  creditor, 
and  the  creditor  refuses  to  receive  it,  the  surety  is  discharged." 

According  to  this  authority  (and  it  is  in  accord  with  all  the 
decisions  since  the  days  of  Lord  Coke,  See  Six  CarpefnUr^ 
casCy  8  Coke  146,  and  authorities  cited  in  Tiffany  v.  St.  John,  65 
N.  Y.  314,  reported  in  22  Am.  Rep.  612,)  the  tender  made  by 
Shockley  and  refused  by  Wood,  Januarj^  6th,  1873,  was  sufficient 
to  discharge  this  thirty-five  acres  from  the  lieu  of  the  mortgage, 
even  though,  by  lapse  of  time,  it  might  not  have  been  available 
to  Shockley  as  a  defense,  and  would  not  have  been  so  available 
but  for  the  waiver  of  Wood,  His  refusal,  however,  clearly 
forfeited  all  right  on  his  part  to  further  lien  on  the  land  of  Cast^ie 
B.  Shockley,  and  discharged  the  mortgage  lien  from  that  moment 

We  see  no  error  in  the  judgment  of  the  Circuit  Court,  and, 
therefore,  it  is  the  judgment  of  this  court  that  the  judgment 
below  be  affirmed  and  the  appeal  dismissed. 

McIvER  and  McGowan,  A.  J.^s,  concurred. 


CASE  No.  1139. 

STKVENSON  v.  WILCXDX. 

Pending  application  of  a  widow  for  administration  on  her  intestate  husband'* 
estate,  and  because  of  her  illness,  a  petition  was  filed  by  A.  for  adminis- 
tration pendente  liUj  and  upon  his  appointment  he  filed  a  bond  with 
sureties,  in  which  he  was  styled  administrator  pendente  lUcy  but  the  con- 
dition of  the  bond  caUed  for  a  general  administration.  The  widow  took 
no  further  steps  in  the  matter  of  her  application,  but  A.  acted  as  general 
administrator,  and  was  so  recognized  by  creditors,  distributees,  ordinary  and 
court  of  equity,  and  by  the  court  last  named  was  decreed  to  pay  a  balance 
ascertained  to  be  in  his  hands.  In  action  afterwards  brought  by  creditois 
against  his  sureties  to  recover  such  balance,  Hddj  that  A.  was  only  edma^ 
tn.U>T  pendente  litef  and  that  a  general  administrator  was  a  necessary  party 
to  this  action,  and  there  being  none  such  in  office,  a  non-suit  was  properiy 
granted. 
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Before  Wallace,  J.,  Marion,  October,  1881. 

Hon.  J.  B.  Kershaw,  of  the  Fifth  Circuit,  sat  in  the  place  of 
Mr.  Justice  Mclver,  who  had  been  of  counsel  in  the  cause. 

Action  by  James  N.  Stevenson  and  Mowry  &  Co.,  creditors 
of  Samuel  F;  Gibson,  against  John  Wilcox,  C.  D.  Evans  and 
S.  A.  Durham,  sureties  on  the  bond  of  A.  L.  Evans.  The 
opinion  states  the  case. 

Messrs.  C,  A.  Woods  and  /.  G.  Blue,  for  appellants. 

Messrs,  W.  W.  Harllee  and  Tottmsend  &  McKeraUy  contra. 

January  20th,  1882.  The  opinion  of  the  court  was  deliv- 
•ered  by 

Kershaw,  A.  A.  J.  Upon  the  death  of  Samuel  F.  Gibson, 
in  1867,  his  widow,  Constantine,  applied  for  letters  of  adminis- 
tration on  his  estate.  On  account  of  ill-health  she  was  unable 
to  appear  in  the  court  of  ordinary  to  complete  her  administra- 
tion by  taking  the  oath,  giving  bond,  &c.  Whereupon,  one  A. 
L.  Evans,  a  stranger  in  blood  to  the  intestate,  applied,  by  peti- 
tion, for  administration  pendente  lite,  assigning  as  a  reason 
•  therefor  the  disability  of  Mrs.  Gibson  from  illness ;  that  there 
was  a  large  crop  planted  on  the  farms  of  the  estate  and  an 
insufficiency  of  provisions  to  carry  on  the  farms,  and  that 
administration  was  necessary  immediately  to  prevent  serious 
•detriment,  loss  of  crops  and  other  damages.  Letters  of  admin- 
btration  were  granted  to  him  upon  this  petition,  and  he  gave 
bond,  with  these  defendants  as  sureties.  In  the  bond  he  is  termed 
administrator  pendente  litCy  but  the  condition  of  the  bond  is  in 
the  same  form  as  though  he  had  been  made  the  general  adminis- 
trator. No  further  steps  seem  to  have  been  taken  by  Mrs. 
Gil>son  to  complete  her  administration,  but  A.  L.  Evans  acted 
in  all  respects  as  a  general  administrator.  In  1868,  he  filed  a 
bill  to  marshal  the  assets  of  the  estate,  making  the  widow  and 
creditors  parties  thereto ;  obtained  an  order  enjoining  the  cred- 
itors, and  accounted  under  an  order  of  the  court  therein.     A 
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large  balance  was  found  and  decreed  against  him.  The  decree 
was  enrolled,  execution  issued  thereon,  and  was  returaed  nulla 
bona. 

The  plaintiflBs,  a  portion  of  the  creditors  of  Samuel  F.  Gibson, 
have  brought  this  action  against  the  defendants,  as  sureties,  on 
the  administration  bond  of  A.  L.  Evans,  demanding  judgment 
for  the  amount  of  the  decree  against  their  principal,  to  be  paid 
to  the  clerk  of  the  court  and  distributed  among  the  creditors  of 
S.  F.  Gibson  according  to  their  legal  priorities.  The  presiding 
judge  on  Circuit  granted  a  non-suit  and  dismissed  the  compkint, 
holding  that  the  action  could  not  be  maintained  witliout  admin- 
istration on  the  estate  of  S.  F.  Gibson^  "other  than  that  granted 
to  A.  L,  Evans."     The  appeal  is  from  this  judgment. 

The  Circuit  judge  proceeds  upon  the  idea  that  the  administra- 
tion granted  to  Evans  was  merely  provisional  and  special,  not 
general ;  that  there  was  no  general  administrator  of  the  estate, 
and  the  action  could  not  be  maintained  in  the  absence  of  such 
administration.     If  this  view  be  correct,  the  judgment  below 
must  be  confirmed.     We  agree  with  the  Circuit  judge  on  this 
point.     There  was  a  suit  pending  in  the  court  of  ordinary  on 
behalf  of  the  widow,  who  had  a  statutory  right  to  the  adminis- 
tration, when   Evans,  a   stranger,  t  applied   for  administration 
pending  that  suit  expressly  to  provide  for  the  emergency  created 
by  the  illness  of  Mrs.  Gibson  and  the  delay  in  her  suit  resulting 
therefrom.     The  prayer  of  the  petition  was  for  "administration 
penderde  lite.'^     Upon  such  an  application  a  general  administra- 
tor could  not  have  been  api>ointed  because  the  nature  of  the  two 
offices  is  entirely  different.     The  one  is  an  officer  or  agent  of  the 
ordinary,  having  no  title  to  the  goods  of  deceased,  while  the 
other  is  an  officer  of  the  law,  in  whom  is  vested  the  legal  title  to 
the  goods  and  chattels,  rights  and  credit*?  of  the  intestate,  repre- 
senting and  succeeding   him    in  hLs  relations  to  his  personal 
property.     Whatever  the  form  of  the  letters,  or  of  the  bond, 
this  administration   could   only  have   been   especial  and  pro- 
visional— pendente  Hie.    The  character  of  it  could  not  be  changed 
so  as  to  affect  these  sureties  by  the  conduct  of  Evans,  his  recog- 
nition by  Mrs.  Gibson  or  the  creditors,  or  the  ordinar)-,  or  the 
proceedings  of  the  court  of  equity  ascribing  to  him,  erroneously, 
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the  character  of  a  general  administrator.  The  defendants  have 
a  right  to  stand  upon  their  rights  as  they  existed  at  the  time  of 
the  original  contract  in  this  respect. 

If  Evans  was  not  the  general  administrator  the  plaintiffs 
could  not  maintain  their  action,  because  an  administrator  is  a 
necessary  party  to  such  a  suit.  Kaminer  v.  Hope,  9  S.  C.  257 ; 
Easterling  v.  TJuympson,  Rice  350;  2  Wms.  Ex.  1444;  2  Dan, 
Ch.  Pr.  251. 

In  order  to  transmit  the  title  to  the  assets  of  the  estate  of  an 
intestate  to  the  creditors  there  must  be  an  administrator,  and, 
hence,  he  is  a  necessary  party  to  all  suits  brought  to  recover  and 
to  distribute  or  administer  such  assets.  In  the  present  case 
there  was  no  one  before  the  court  who  had  the  legal  title  to 
demand  of  the  defendants  the  sum  claimed  to  be  due  by  them 
on  their  bond.  If  it  had  been  shown  that  there  was  an  admin- 
istrator, the  proceedings  might  have  been  so  amended  as  to  make 
him  a  party,  but  there  being  none,  the  non-suit  was  properly 
ordered.     Appeal  dismissed. 

Simpson,  C.  J.,  and  McGk)WAN,  A.  J.,  concurred. 


CASE  No.  1140. 
BURCKHALTER  v.  COWARD. 


1.  In  action  of  slander  the  jury  may  give  exemplary  damages,  and  in  fixing 
the  amount  of  their  verdict,  may  consider  the  pecuniary  condition  of  the 
defendant. 

2.  While  the  defendant,  under  his  plea  of  justification  for  the  slander,  must 
prove  his  charge  to  make  the  defense  complete,  the  jury,  in  fixing  their 
verdict,  may  take  into  consideration  circumstances  of  aggravation  or  of 
mitigation. 

3.  In  action  of  slander  for  words  imputing  a  crime  to  plaintiff,  the  defendant, 
to  support  a  plea  of  justification,  must  produce  a  record  of  conviction  of 
the  crime  so  imputed,  or  else  show  the  plaintiff'^s  guilt  by  evidence  suffi- 
cient to  convict  him  if  on  trial  for  such  crime ;  otherwise,  the  jury  nmst 
find  for  plaintiff.  A  mere  preponderance  of  evidence  is  not  sufficient  to 
sustain  the  plea. 
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4.  Where  the  plea  of  justification  fails  because  unsupported  by  eyidence,  the 
jury,  in  estimating  the  damages,  may  consider  this  as  a  circumstance  of 
aggravation  and  of  continued  and  express  malice. 

o.  To  be  entitled  to  the  opening  and  reply,  the  defendant  must  fully  admit 
the  plaintiff's  case,  so  that  the  verdict,  in  the  absence  of  evidence,  would 
be  for  the  plaintiff.  Hence,  where  the  actionable  words  stated  in  a  com- 
plaint for  slander  were  admitted,  but  not  to  their  ftiU  extent,  and  the 
malice  charged  was  denied,  the  defendant  is  not  entitled  to  open  and  reply. 

6.  And,  it  aeems,  that  in  all  actions  for  unliquidated  damages  for  peraooai 
injuries,  libel  and  slander,  the  plaintiff  opens  and  replies. 

7.  The  defendant  cannot  challenge  talesmen  drawn  in  place  of  jurors  r^nored 
by  the  challenges  of  the  plaintiff  The  right  of  challenge  in  civil  cases  is 
given  by  statute,  and  may  be  exercised  only  upon  the  jury  as  first  em- 
paneled. 


Before  Kershaw,  J.,  Aiken,  September,  1881. 

Action  by  Hudson  B.  Burckhalter  against  Thomas  W.  Cow- 
ard, commenced  in  July,  1881.  The  plaintiff  demanded  judg- 
ment against  the  defendant  for  $5,000  damages  for  "false  and 
defamatory  words  maliciously  "  spoken  by  defendant  concerning 
the  plaintiff,  to  wit,  that  plaintiff  "had  broken  into  a  store 
between  midnight  and  day,  and  stolen  goods,  and  that  defendant 
could  and  would  prove  that  plaintiff  had  done  so."  The  answer 
admitted  that  defendant  had  said  "that  plaintiff  had  broken 
into  a  store  in  the  night-time  and  stolen  goods,  and  that  he  could 
and  would  prove  that  plaintiff  had  done  so ;"  that  defendant  ha? 
been  informed  and  believes  that  the  plaintiff  has  been  and  is 
guilty  of  the  charge ;  that  all  this  was  said  "  in  full  belief  of  its 
truth  and  verity,  and  not  from  any  motive  of  malice  towards 
the  plaintiff.'' 

The  evidence  is  not  reported.  The  requests  to  charge,  and 
other  matters,  are  stated  in  the  opinion  of  this  court.  The  charge 
to  the  jury  was  as  follows : 

The  words  allied  by  the  plaintiff  to  have  been  spoken  of 
him  are  substantially  the  same  as  those  admitted  by  the  defend- 
ant. They  are  words  which  impute  a  crime  to  the  plaintiff,  and. 
therefore,  are  actionable  in  themselves,  without  proof  of  special 
damage,  and  if  the  testimony  has  failed  to  prove  their  truth  to 
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your  satisfaction,  plaintiff  is  entitled  to  recover  such  damages  as 
are,  in  your  judgment,  reasonabler  and  proper  under  the  circum- 
stances. If,  however,  the  testimony  satisfies  you  that  the  charges 
made  by  defendant  are  true,  by  a  clear  preponderance  of  the 
proof,  then  your  verdict  must  be  for  the  defendant.  The  charge 
made  is  substantially  the  breaking  and  entering  of  the  store,  and 
the  stealing  of  goods  therefrom.  To  find  for  the  defendant,  it  is 
necessary  that  you  must  be  satisfied  that  the  store  in  question  was 
broken  and  entered  by  the  plaintiff,  and  that  goods  of  the 
character  specified  in  the  answer  were  taken  by  plaintiff  under 
the  circumstances  alleged.  The  proof  need  not  be  beyond  a 
reasonable  doubt.  It  is'  sufficient  that  you  be  satisfied  by  the 
preponderance  of  the  testimony,  so  that  you  believe  the  charge 
to  be  true.  If  the  question  of  the  truth  or  falsity  of  the  words 
spoken  remain  so  doubtful  that  you  cannot  decide  it  from  the 
testimony,  and  it  is  left  equally  balanced  in  your  mind,  you 
must  find  for  the  plaintiff,  because  the  burden  of  proof  is  upon 
the  defendant,  and  he  is  bound  to  satisfy  you  affirmatively  of 
the  fact  of  the  plaintiff's  guilt  of  the  charge  he  has  made,  or  his 
defense  fails.  If  you  find  for  the  plaintiff  you  must  find  such 
damages  as  you  think,  under  the  circumstances,  he  ought  to 
have.  The  amount  should  l>e  apportioned  according  to  the 
infemy  of  the  charges  made,  and  the  circumstances  under  which 
they  were  spoken.  They  should  be  sufficient  to  compensate  the 
plaintiff*  for  the  injury  done  him,  and  to  punish  the  defendant 
for  his  wrongful  act,  according  to  the  degree  of  wrong  of  which 
you  may  find  him  to  have  been  guilty  under  the  circumstances. 
You  will  take  into  consideration  any  circumstances  of  excuse  or 
mitigation  which  you  may  find  to  exist  on  the  one  hand,  or  of 
the  evil  purpose,  malice  and  aggravation  on  the  other,  and  find 
such  amount  as  you  think  proper,  having  relation  to  the  pecuni- 
ary condition  of  the  defendant.  In  no  case  can  you  exceed  the 
sum  claimed  in  the  complaint. 

The  verdict  was  for  the  defendant,  and  plaintiff  appealed. 

Mr.  James  Aldrich,  for  appellant. 

Messrs.  Henderson  Bros.,  contra,  cited,  on  the  first  exception, 
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2  Spears  418 ;  2  Rich.  184 ;  15  8.  C.  82,  443.  .  2d  exception— 
5  Rich.  235 ;  1  HUl  251.  3d,  4th  and  5th  exceptions— 60  Me. 
209;  12  Bush  5  ;  3  Hawks  63  ;  5  Yerger  211 ;  24  Jff.  566;  9 
N.  H.  150;  25  Id.  122.     7th  exception— 9  Rich.  426. 

January  24th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  This  was  an  action  of  slander.  The  case 
was  called  for  trial,  and  was  to  be  heard  by  jury  No.  1,  which 
was  full.  The  plaintiff  objected  to  two  of  the  jurors  peremp- 
torily, and  to  one  for  cause.  The  three  jurors  were  directed  to 
leave  the  box,  leaving  nine  upon  the  panel.  Before  the  defend- 
ant exercised  his  right  of  challenge  he  requested  the  court  to 
have  the  panel  filled,  which  wa*^  done  against  the  protest  of  the 
plaintiff.  After  the  jury  was  thus  filled  up  the  defendant 
objected  to  two  of  the  jurors  who  had  been  called  as  talesmen. 
They  retired  from  the  jury,  which  was  filled  up  by  a  second 
drawing  from  the  talesmen.     The  plaintiff  excepted. 

The  defendant's  answer  contained  a  plea  of  justification — ^that 
he  spoke  the  words  substantially,  but  without  malice.  Upon 
the  pleadings  the  defendant  claimed  that  he  was  entitled  to  open 
and  reply  in  evidence  and  argument,  and  the  court  so  ruled.  To 
which  the  plaintiff  excepted. 

The  evidence  being  closed,  the  plaintiff  requested  the  judge  to 
make  certain  charges,  which  he  refused.  Under  the  charge  the 
jury  found  a  verdict  for  the  defendant,  and  the  plaintiff  appeals 
to  this  court  upon  the  following  exceptions : 

1 .  "  That  his  Honor  erred  in  overruling  plaintiff's  objection  to 
the  filling  of  the  panel  after  plaintiff  had  peremptorily  challenged 
two  jurors  and  one  for  cause,  and  before  defendant  had  exercised 
his  right  of  challenge;  and  in  allowing  defendant  to  challenge 
jurors  after  the  panel  was  filled  from  the  talesmen ;'  and  in  allow- 
ing defendant  to  challenge  two  of  the  talesmen  drawn  to  fill  the 
panel. 

2.  "  That  his  Honor  erred  in  allowing  defendant,  upon  the 
pleadings,  the  right  to  the  opening  and  reply  in  evidence  and  in 
argument. 
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3.  "  Because  his  Honor  refused  to  charge  as  requested  by 
plaintiif'. 

4.  "  Beoaune  his  Honor  erred  in  charging  the  jury  that  ^  if 
the  testinionrsatisfies  you  that  the  charge  made  by  the  defendant 
is  true  by  the  clear  preponderance  of  the  proof,  then  your  verdict 
must  l)e  for  the  defendant/ 

5.  "  Because  his  Honor  erred  in  charging  that  ^  the  proof  need 
not  l)e  l)eyond  a  reasonable  doubt.  It  is  sufficient  that  you  l^ 
satisfieil  by  the  preponderance  of  the  testimony,  so  that  you 
believe  the  charge  to  be  true/ 

6.  "  Because  his  Honor  erred  in  charging  that  ^you  will  take 
into  consideration  any  circumstances  of  excuse  or  mitigation 
which  you  may  find  to  exist  on  the  one  hand,  or  of  the  evil 
purpose,  malice  and  aggravation  on  the  other.' 

7.  "  Because  his  Honor  erred  in  charging  the  jury  that  in  fix- 
ing the  amount  of.  the  verdict  they  could  find  such  amount  as 
they  think  proper,  having  relation  to  the  pecuniary  condition  of 
the  defendant." 

We  will  consider  these  exceptions  in  their  reverse  order. 

As  to  the  last.  In  actions  of  libel  and  slander,  where  the  object 
of  the  plaintiff  is  to  recover  damages  for  aspersions  cast  upon 
him,  the  jury  is  authorizeil  to  give  what  is  called  exemplary  or 
vindictive  damages.  The  primary  object  in  such  cases  is  to 
obtain  such  a  verdict  as  mil  compensate  the  plaintiff  for  the 
injury  done  him,  and  to  operate  as  an  example  to  others ;  but  it 
is  also  allowable  to  add  something  by  way  of  punishment  to  the 
defendant,  and  as  the  action  sounds  only  in  damages,  a  verdict 
which  would  punish  a  defendant  of  small  means  might  be  no 
punishment  whatever  to  another  of  large  fortune.  According 
to  our  decided  cases  it  was  not  error  to  charge  the  jury  that  in 
fixing  the  amount  of  the  verdict  they  might  consider  the  pecimiary 
condition  of  the  defendant.  The  exact  point  was  ruled  in  the 
case  of  R&we  v.  Moses,  9  JRich.  426,  where  it  is  said  by  Judge 
O'Neale,  in  delivering  the  judgment  of  the  court :  "  In  my  long 
experience  as  a  lawyer  and  a  judge  I  never  knew  an  exception 
taken  in  actions  for  assault  and  battery,  slander ,  malicious  prose- 
cutions, and  malicious  torts  generally,  to  evidence  of  defendant's 
wealth  ;  and  if  such  proof  could  now  be  excluded  as  a  measure 


Digitized  by 


Google 


440  BURCKHALTER   V.  CoWARD. 


Opinion  of  the  Court. 


of  damage  it  would  be  in  fact  to  revei'se  a  course  of  justice  coeval 
with  the  administration  of  it  by  the  c*ourts  in  this  State." 

The  sixth  exception  complains  that  it  was  error  to  ehai"ge 
that  the  jury  might  take  into  consideration  any  circumstances  of 
excuse  or  mitigation  on  the  one  hand,  or  of  evil  puri>ose,  malice 
and  exaggeration  on  the  other.  It  is  true  that  when  the  plea  of 
justification  is  entered  in  an  action  of  slander  there  is  no  complete 
defense  except  by  proof  of  the  (charge,  but  in  fixing  the  amount 
of  the  verdict  we  do  not  see  why  there  may  not  be  circumstances 
of  aggravation  or  of  mitigation  in  such  case  as  well  as  in  any 
other.  Why  may  not  the  defendant  say :  "  I  spoke  the  words, 
but  under  great  provocation,  or  in  sudden  heat  and  passion,"  or 
"  I  spoke  them  only  once,  and  then  only  from  public  rumor,"  &cf! 
It  is  true  that  the  defendant  cannot  avail  himself  of  the  defense 
which  the  truth  of  the  charge  affords  without  pleading  justifica- 
tion ;  but  it  does  not  follow  that  in  all  such  cases  the  verdict 
must  be  the  same  without  r^ard  to  the  facts  and  circumstances 
of  aggravation  or  mitigation.  Understood  only  as  applying  to 
the  amount  of  damages,  we  see  no  error  in  this  charge. 

The  fourth  and  fifth  exceptions  allege  error  in  the  charge 
"  that  the  proof  need  not  be  beyond  a  reasonable  doubt.  It  is^ 
sufficient  if  you  are  satisfied  by  the  preponderance  of  the  testi- 
mony, so  that  you  believe  the  charge  to  be  true/'  The  judge 
was  requested  to  charge  that  "where  the  words  impute  crime  to 
the  plaintiff,  the  defendant,  to  support  a  justification  that  the 
charge  is  true,  must  show  the  plaintiff's  guilt  by  evidence 
sufficient  to  convict  him  of  the  crime  on  a  trial  for  it,  and  if  the 
defendant  fails  so  to  do,  the  jury  must  find  for  the  plaintiff." 
We  think  it  was  error  to  refuse  this  request,  and  to  hold  that 
mere  preponderance  of  evidence  was  enough  to  sustain  the  plea. 
Although  it  was  not  a  criminal  proceeding,  a  crime  was  charged, 
and  the  authorities  hold  in  such  case  that  it  is  proper  to  make 
the  same  proof  which  would  be  necessary  to  convict  the  party  in 
a  criminal  proceeding  for  that  crime. 

"  If  the  plaintiff  has  been  t^^ied  and  convicted,  the  conviction 
may  be  given  in  evidence  in  support  of  the  plea  of  justific'ation. 
If  a  man  be  adjudged  by  the  Sessions  to  be  the  father  of  a 
bastard  child,  the  adjudication  is  an  answer  to  any  complaint 
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made  by  him  in  the  spiritual  court  or  elsewhere  against  any  one 
for  saying  or  publishing  that  he  has  had  a  bastard.  When  the 
plaintiff  has  not  been  actually  convicted  of  the  felony  he  must  l)e 
tried  by  the  jury  upon  the  plea  of  justification  in  the  same  way 
as  if  he  was  on  his  trial  upon  an  indictment  for  the  offense  in  a 
criminal  court ;  so  that  if  there  is  a  doubt  of  his  guilt  the  jury 
are  bound  to  give  him  the  benefit  of  the  doubt."  Add.  Torts  (3 
ed.)  819;  Toums.  SL  &  L.  613  ;  5  Wait  Ac.  <fc  Def.  758  ;  Rhhards 
V.  Turner,  C.  &  M.  417 ;  2  Oreml.  Eoid.  §  426. 

The  third  exception  embraces  a  refusal  to  charge  as  requested^ 
that  "  if  the  defendant  undertakes  to  justify  the  slander  and  fails, 
because  the  justification  is  unsupported  by  the  evidence,  it  is  an 
aggravation  of  the  charge,  evinces  continued  and  express  malice, 
and  may  be  properly  considered  by  the  jury  to  increase  the 
damages.'^  The  judge  refused  to  charge  in  the  words  stated  ; 
but  did  charge  that  "  if  the  defendant  undertakes  to  justify  the 
slander  and  fails  because  the  justification  is  unsupported  by  the 
evidence,  it  may  be  considered  as  a  circumstance  of  aggravation 
and  of  continued  and  express  malice,  and  may  properly  be  con- 
sidered by  the  jurj'  in  estimating  the  damages."  We  see  no 
error  in  the  proposition  as  stated  by  the  judge.    • 

The  second  exception  is  that  the  judge  erred  in  allowing  the 
defendant  the  right  to  open  and  reply  in  evidence  and  argument. 
Upon  this  subject  our  present  rule  of  court,  LIX.,  is  identical 
with  the  old  rule  which  was  in  force  before  1868.  It  is  in  these 
words :  "  On  all  motions  or  special  matters,  either  springing  out 
of  a  cause  or  otherwise,  the  actor  or  party  submitting  the  same 
to  the  court  shall  in  like  manner  b^in  and  close ;  and  so  shall 
the  defendant  when  he  admits  the  plaintiff's  cause  by  the  plead- 
ings, and  takes  upon  himself  the  burden  of  proof,  have  the  like 
privilege.'' 

There  is  no  doubt  that  the  defendant  is  entitled  to  begin  and 
close  the  case  when  he  admits  upon  the  record  the  plaintiff's 
cause  of  action,  and  takes  upon  himself  the  burden  of  proof; 
but  it  is  insisted  here  that  the  admission  in  this  case  did  not 
amount  to  the  admission  of  the  plaintiff's  cause  of  action.  The 
action  was  for  slander.  The  complaint  charged  tliat  the  de- 
fendant maliciously  spoke  concerning  the  plaintiff  certain  false 
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and  defamatory  words,  stating  them;  to  which  the  defendant 
answered,  admitting  that  he  spoke  the  words,  (nearly  the  identi- 
cal words  charged,  but  omitting  the  phrase  "  between  midnight 
and  day,")  and  adding  "  that  he  is  informed  and  believes  that 
the  plaintiff  has  been  and  is  guilty  of  each  and  every  charge  in 
the  said  complaint  alleged  to  have  been  made  against  him  by  the 
defendant ;  and  that  whatever  the  defendant  has  said  of  or  con- 
cerning the  plaintiff  he  has  said  in  full  belief  of  its  truth  and 
verity,  and  not  from  any  motive  of  malice  towards  the  jplaird- 

iff,"&i'. 

Was  this  an  admission  of  the  plaintiff's  cause  of  action? 
Malice  is  a  necessary  ingredient  of  slander,  and  it  was  allied  in 
the  complaint.  The  plaintiff's  cause  of  action  was  not  only  that 
the  words  were  spoken,  but  that  they  were  spoken  "  maliciously." 
The  admission  that  the  words  were  spoken  without  malice  was 
an  admission  of  only  a  part  of  the  cause  of  action.  It  was  to 
this  extent  pleading  both  the  general  issue  and  justification. 
^^  Every  plea  of  justification  must  meet  and  justify  the  charge  or 
complaint  set  forth  on  the  face  of  the  declaration.  If  it  does 
not  do  this,  reasonably  and  substantially,  it  is  a  nullity."  Add, 
Toiis  (3  ed.)  807.  "  The  test  to  determine  which  party  has  the 
right  to  begin,  and,  of  course,  to  determine  where  is  the  burden 
of  proof,  is  to  consider  which  party  would  be  eutitled  to  the  ver- 
dict if  no  evidence  were  offered  on  either  side.  For  the  burden 
of  proof  lies  on  the  party  against  whom,  in  such  cjuse,  the  verdict 
ought  to  be  given."     1  Greenl.  Ev'id.  §  74,  and  note. 

Upon  proof  of  the  allegations  of  the  complaint  in  this  case 
the  plaintiff  would  have  l>een  entitled  to  recover.  Did  the 
answer,  admitting  the  words  but  denying  malice,  shift  the  burden 
of  proof  upon  the  defendant  ?  If  the  case  had  been  submitted 
upon  the  complaint  and  answer,  the  defendant  would  have  l)een 
entitled  to  a  verdict,  and  therefore  it  cannot  be  said  that  the 
burden  of  proof  was  taken  upon  himself  by  tlie  defendant.  It 
was  still  necessarj'  that  the  plaintiff  should  prove  that  part  of  the 
complaint  which  alleged  malice.  "  The  party  who  asserts  the 
affirmative  of  the  issue  is  entitled  to  begin  and  reply.  If  the 
record  contains  several  issues,  and  the  plaintiff  holds  the  affirma- 
tive in  any  one  of  them,  he  is  entitled  to  begin,  as  if,  in  an  action 
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of  slander  for  charging  the  plaintiff  with  a  crime,  the  defendant 
should  plead  not  guilty  and  a  justification.  For  when  the 
plaintiff  is  obliged  to  produce  any  proof  in  order  to  establish  his 
right  to  recover,  he  is  generally  required  to  go  into  his  whole 
case,  and  therefore  is  entitled  to  reply."     1   GreenL  Evid.  §  74. 

In  the  ease  of  Mercer  v.  Wholl,  5  Ad.  &  E.  {K  8.)  447,  it 
was  held  that  whenever,  from  the  state  of  the  record  at  nm  prittSy 
there  is  anything  to  be  proved  by  the  plaintiff,  he  is  entitled  to 
begin.  Lord  Chief  Justice  Denman  said :  "The  natural  course 
would  seem  to  be  that  the  plaintiff  should  bring  his  own  cause 
of  complaint  before  the  court  and  jury  in  every  case  where  he  has 
an}i:liing  to  prove,  either  as  to  the  facts  necessary  for  his  obtain- 
ing a  verdict,  or  as  to  the  amount  of  damages  to  which  he  coji- 
oeives  the  truth  of  such  facts  may  entitle  him.  The  law,  how- 
ever, has,  by  some,  been  supposed  to  differ  from  this,  and  to 
require  that  the  defendant,  by  admitting  the  cause  of  action 
stated  on  the  record,  and  pleading  only  some  affirmative  fsnt, 
which,  if  proved,  will  defeat  the  plaintiff's  action,  may  entitle 
himself  to  open  the  proceeding  at  the  trial.  *  *  *  j  have 
never  doubted  that  the  plaintiff  was  privileged  and  required  to 
b^in  whenever  anything  was  to  be  proved  by  him.  The  sim- 
plicity and  easy  applictxtion  of  this  mode  of  practice  would 
recommend  it  to  adoption  if  the  question  were  new,  and  would 
raise  a  great  probability  that  the  common  sense  of  old  times  had 
sanctioned  it  as  a  part  of  our  system." 

After  much  controversy  on  the  subject,  it  seenxs  to  have  been 
finally  settlal  in  the  English  courts  that  in  all  actions  for  un- 
liquidated damages  for  personal  injurieSy  the  plaintiff  is  entitled 
to  open  and  reply.  Mr.  Greenleaf  says:  "The  difficulty  in 
determining  the  point  exists  chiefly  in  thase  cases  where  the 
action  is  for  unliquidated  damages,  and  the  defendant  has  met 
the  whole  case  by  an  affirmative  plea.  In  these  it  has,  at  length, 
been  settled  by  a  rule  of  the  fifteen  judges  that  the  plaintiff  shall 
b^in  in  all  ac^tions  for  personal  injuries,  libel  and  slander, 
though  the  general  issue  may  not  be  pleaded  and  the  affirmativt? 
be  on  the  defendant."     1  Greenl.  Evid,  §  76,  and  note. 

It  has  been  held  in  our  case  of  Brown  v.  Kirkpairick,  5  S.  C\ 
267,  that  the  question  must  be  determined  by  the  naiure  of  the 
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issues  rather  than  by  the  charac^ter  of  the  evidence  called  for  in 
their  support.  The  Kaine  ease  also  decides  that  error  in  giving 
the  reply  to  the  party  not  entitled  to  it  is  appealable. 

The  first  exception  is  that  the  judge  erred  in  overruling  plain- 
tiff's objection  to  filling  the  panel  after  plaintiff  had  peremptorily 
challenged  two,  and  a  third  juror  for  cause;  and  in  allowing 
defendant  to  challenge  jurors  called  from  the  talesmen ;  and  in 
allo\ving  defendant  to  challenge  two  of  the  talesmen  thus  drawn. 
The  right  to  challenge  jurors  peremptorily  was  confined  exclu- 
sively to  criminal  cases  down  to  the  year  1841,  when  the  priv- 
ilege,  to  a  limital  extent,  was  given  in  civil  actions  by  the  act 
passed  in  that  year,  which  is  in  these  words :  "  In  all  civil  cases 
in  which  a  jury  shall  be  charged  with  the  trial  of  any  issae^ 
each  party  shall  have  the  right  to  challange,  without  cause 
therein,  ttoo  of  the  jury  so  empaneled,  and  the  place  of  the  jurors 
so  challenged  shall  be  supplied  as  provided  by  law."  {Cfen,  8taL 
523.)  The  right  to  challenge  jurors  in  a  civil  case  is  not  derived 
from  the  common  law  or  based  upon  any  general  principle,  but 
is  conventional,  and  comes  entirely  from  this  statute,  in  the  con- 
struction of  which  the  courts  have  decided  that  the  right  to 
challenge  is  confined  to  the  original  jury  so  empaneled;  and 
that  it  is  not  allowable  to  challenge  peremptorily  a  juror  who 
did  not  belong  to  the  original  panel,  but  was  called  to  fill  a 
vacancy  caused  by  the  challenge  of  the  other  party.  It  may  be 
that  the  same  reason  exkts  for  making  a  talesman  drawn  liable 
to  challenge  as  well  as  one  of  the  original  jurors ;  but  the 
statute  which  gives  the  right  does  not  so  declare.  If  the  precise 
point,  in  form  involved  here,  has  not  been  decided,  the  prindple 
of  construction  which  embraces  this  «use  has  been.  KUinhoA 
ads.  Oity  Council,  2  Spears  418;  Durant  v.  Ashmore,  2  tUtk 
184;  Huf  V.  Watkins,  15  S.  C.  82 ;  Gunter  v.  The  GraniiaSk 
Manufacturing  Company,  Id,  443. 

In  the  ca^  last  cited  it  is  sjiid  by  the  chief  justice:  "In  a 
recent  case  {Huff  v.  Waikins,  ante  82,)  the  exact  point  raised 
here  was  decided,  and  we  nwd  not  now  go  beyond  that  decision. 
It  maintains  fully  the  exception  of  the  defendant  here,  and  must 
govern  in  the  construction  to  l)e  placed  u|)on  Section  26,  Chap. 
CXI.,  of  Gen.  Stat.,  in  reference  to  challenges  to  jurt>rs  in  cinl 
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<ases."  In  that  case,  as  in  this,  one  of  the  parties  was  allowed 
to  challenge  a  juror  taken  from  the  talesmen  and  not  belonging 
to  the  original  panel,  and,  upon  that  ground,  a  new  trial  was 
ordered. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  case  remanded  for  a  new  trial. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1141. 
McCALL  V.  COHEN. 


1.  An  order  dismisaing  the  complaint,  passed  at  the  proper  stage  of  a  trial,  is 
not  erroneous  because  that  no  motion  for  dismissal  was  made  hj  defendants. 

2.  A  non-suit  should  not  be  granted  in  invitum  where  there  is  any  evidence  to 
go  to  the  jury ;  but  where,  in  action  for  damages  for  proceedings  under  a 
void  judgment  of  a  trial  justice,  there  is  no  evidence  that  the  trial  justice 
acted  willfully  or  corruptly,  or  that  the  plaintifis  willfully  procured  or 
oppressively  enforced  the  illegal  judgment,  the  complaint  was  properly 
dismissed  by  the  order  of  the  judge. 

3.  The  judge  of  an  inferior  court  is  not  liable  in  damages  for  an  injury  result- 
ing to  a  party  by  reason  of  an  error  of  judgment  committed  by  such  officer 
in  the  discharge  of  his  duty,  where  the  subject-matter  was  within  his  jur- 
isdiction— except,  possibly,  upon  proof  of  a  willful  and  corrupt  motive. 

4.  The  rule  is  the  same  where  his  error  of  judgment  was  as  to  his  jurisdiction 
of  the  persons  of  the  defendants,  in  a  case  wherein  he  had  undoubted  jur- 
isdiction of  the  subject-matter.  The  distinction  between  no  jurisdiction 
and  excess  of  jurisdiction  declared  in  Bradley  v.  Fisher,  13  Wcdl,  335,  ap- 
proved. 


Before  Pressley,  J.,  Darlington,  April,  1881. 

Action  commenced  in  July,  1880,  by  L.  A.  McCall  against 
D.  D.  Cohen  and  the  other  parties  named  in  the  opinion  as 
defendants,  and  also  against  G.  AY.  Brown.  The  opinion  fully 
states  the  case. 


Mr.  B.  0.  Townaendj  for  appellant. 
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February  18th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAX,  A.  J.  This  was  an  action  to  recover  damages  for 
a  levy  on  property  under  a  void  judgment.  The  defendant,  5L 
A.  Huggins,  being  a  trial  justice,  rendered.  May  29th,  1877,  a 
judgment  in  favor  of  Hart  &  Co. — namely,  N.  S.  Hart,  D.  D. 
Cohen,  P.  Moran,  John  V.  McNameeand  McDuff  Cohen — against 
McCall  &  Co. — namely,  Stephen  McCall  and  L.  A.  McCall. 
Under  the  execution  issued  in  the  case,  a  mule,  the  property  of 
L.  A.  McCall,  was  levied  on  and  detained  some  time.  -Vfler- 
wards  the  judgment  was  set  aside,  and  said  McCall  brought  this 
action  for  damages  against  the  irial  jvstiee,  who  rendered  the 
judgment,  and  the  credUorSy  plaintiffs  in  that  action.  WTien  the 
case  was  called,  it  was  announced  that  two  of  the  defendants,  D. 
D.  Cohen  and  John  V.  McNamee,  had  not  been  served,  and  the 
plaintiff  was  allowed  to  proceed  against  the  other  defendants. 

It  appeared  that  Hart  &  Co.,  merchants  of  Charleston,  sent  to 
R.  K.  Charles,  Esq.,  an  account  against  McCall  &  Co.  for  $14.57, 
to  be  collected.  Mr.  Charles  placed  the  account  in  the  hands  of 
Trial  Justice  Huggins  for  suit,  and,  without  further  instructions 
from  them,  took  such  steps  for  the  collection  as  he  thought  b«t. 
Huggins  sued  on  the  account.  The  summons  was  returned 
served  by  one  Calvin  Josey,  acting  constable,  but  who,  as  it 
appeared,  was  not  a  regular  constable,  and  had  no  special  ap- 
pointment in  the  case.  When  McCall  received  the  summons, 
and  before  the  day  of  trial,  he  enclosed  to  Huggins  tlie  amount 
of  the  account,  $14.57,  without  interest  or  costs.  Huggins 
received  the  money,  but,  concluding  that  there  was  interest  due 
at  twelve  per  cent,  and  cost*^,  he  credited  the  amount  received 
and  gave  judgment  for  $10,  "balance  of  debt  and  costs." 

Upon  this  judgment  execution  was  issued,  which  was  takai 
from  the  officer  sent  to  levy  it.  Another  execution  was  issued, 
whereupon  the  plaintiff  here,  McCall,  made  a  motion  before  the 
trial  justice  to  set  aside  the  judgment,  upon  the  ground  that  he 
had  not  been  made  a  party  by  proper  process.  On  that  ground 
the  motion  was  refused,  but  gmnted  unless  the  plaintiffs  would 
remit  all  interest  over  seven  per  cent.,  which  was  done,  and  the 
judgment  reduced  to  $6.93.     The  execution  was  then  placed  in 
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the  hands  of  the  sheriff  by  Mr.  Charles,  attorney  for  Hart  &  Co., 
with  instructions  to  notify  McCall,  his  object  being,  as  he  testi- 
fied, "to  work  him  up  to  a  settlement."  G.  W.  Brown,  deputy 
sheriff,  levied  the  execution  on  a  mule  belonging  to  L.  A. 
McCall.  The  sheriff  offered  to  return  the  mule,  but  McCall 
declined  to  take  him.  After  some  six  weeks  the  mule  was 
returned  in  bad  condition,  and  soon  after  died.  • 

L.  A.  McCall  applied  for  a  writ  of  certiorari  to  set  aside  the 
judgment,  which  Mr.  Charles  resisted.  Judge  Wallace,  March 
12th,  1879,  granted  the  prayer,  ordering  "that  the  judgment 
and  execution  mentioned  in  the  petition  be  set  aside  and  canceled, 
and,  also,  that  Hart  &  Co.  pay  the  costs  of  this  proceeding, 
together  with  $10  costs  of  this  motion."  From  this  order  there 
was  an  appeal,  and  this  court  affirmed  the  order.  State,  ex  rel. 
McCaU,  V.  Cohen,  13  S.  C.  198. 

When  the  testimony  in  this  case  closed.  Judge  Pressley  re- 
quired argument  on  the  part  of  the  plaintiff  as  to  whether  there 
was  any  evidence  to  go  to  the  jury,  and,  being  of  opinion  there 
was  none,  directed  Mr.  Charles,  defendants^  attorney,  to  draw 
up,  for  his  signature,  the  following  order:  "There  being  no 
evidence  to  go  to  the  jury  to  connect  D.  D.  Cohen,  P.  Moran, 
John  V.  McNamee,  N.  S.  Hart,  McDuff  Cohen  and  M.  A. 
Huggins  with  the  trespass  set  forth  in  the  complaint,  it  is 
ordered  that  as  to  them  the  action  be  dismissed.^' 

The  plaintiff  appeals  from  this  order  upon  the  following 
grounds : 

1.  "Though  action  had  been  commenced  against  the  defend- 
ants, D.  D.  Cohen  and  John  V.  McNamee,  by  delivery  of  the 
summons  to  the  sheriff  for  service,  yet  they,  not  having  been 
served  therewith,  were  not  l)efore  the  court,  and  the  plaintiff 
should  have  been  allowed  further  time  to  effect  service  upon 
them,  and  the  case  should  only  have  been  heard,  and  any 
decision  related  only  to  the  defendants  actually  sei'ved  with  the 
summons. 

2.  "  The  order  was  made  on  the  motion  of  the  court  itself. 

3.  "There  was  evidence  to  go  to  the  jury  to  connect  the  de- 
fendants, known  as  Hart  &  Co.,  with  the  trespass  set  forth  in 
the  c<)m{)laint. 
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4.  "There  was  evidence  to  go  to  the  jury  to  connect  M.  A. 
Hiigj^iiis  with  the  trespass  set  forth  in  the  complaint^  and  from 
which  they  could  infer  his  willful,  knowing,  malicious  and  cor- 
rupt intention  and  animus, 

5.  "The  order  was  otherwise  erroneous.*' 

Xo  argument  was  submitted  in  this  court  for  the  respondents, 
and  we«Jiave  had  to  make  such  hasty  examination  as  the  press  of 
business  would  allow.  There  is  nothing  in  the  order  having 
been  prepared  at  the  instance  of  the  judge  himself.  It  was  not, 
as  in  the  case  of  the  Stale  v.  Parker ^  7  8.  C.  235,  "without 
notice  to  the  party  prejudiced  by  it/'  but  in  the  midst  of  the 
trial  and  in  the  presence  of  all  parties.  We  consider  the  matter 
precisely  as  if  the  motion  had  been  made  by  Mr.  Charles,  attor- 
ney for  the  defendants.  We  cannot  assume  that  he  was  opposed 
to  entering  an  order  in  favor  of  his  clients. 

The  rule  certainly  is  that  a  non-suit  upon  the  facts  should  not 
be  granted  when  there  is  any  evidence  to  go  to  the  jury,  whose 
exclusive  province  it  is  to  decide  upon  the  weight  of  conflicting 
testimony.  As  was  said  in  the  case  of  Redding  v.  SotUh  Carolina 
Railroad  Company,  3  8.  G.  9,  "  where  there  has  been  a  total 
failure  of  testimony,  as  in  Brown  v.  Frost,  2  Bay  126,  and 
Hopkins  V.  DeGraffenreid,  Id,  441,  there  was  nothing  to  leave 
to  the  jury,  and  it  was  the  duty  of  the  judge  to  non-suit ;  but,  as 
it  is  said  in  Rodgers  v.  Madden,  2  Bail,  321,  the  practice  of 
ordering  a  non-suit  in  ini^Uum  for  defective  testimony  is  to  be 
pursued  with  caution."  HoUey  v.  Walker,  7  8.  C.  144.  It  is 
the  province  of  the  judge  to  decide  all  questions  of  law,  and  in 
this  case  there  was  a  mixed  question  of  both  law  and  fact 

Trial  Justice  Huggins  was  a,  judicial  officer,  and  in  the  course 
of  his  official  duties  he  rendered  a  judgment  which,  as  it  after- 
wards appeared,  was  void  for  the  want  of  proper  ser\'ice  of  the 
parties.  One  of  the  questions  was  whether,  as  m<iUer  ofUm,  he 
was  responsible  for  the  consequences.  Upon  that  point  there 
can  be  no  doubt.  It  is  as  well  settled  as  any  legal  proposition 
can  be  that  a  judicial  officer  is  not  liable  in  damages  for  an  injun^ 
which  may  come  to  a  party  by  reason  of  an  error  of  judgment 
committed  in  the  discharge  of  his  duty  where  the  subject-matter 
is  within  his  jurisdiction.     Without  going  into  the  long  list  ot 
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authorities  in  support  of  this  proposition,  extending  back  at  least 
to  the  time  of  Lord  Coke,  it  cannot  be  necessary  to  do  more  than 
refer  to  the  case  of  Bradley  v.  Fisher,  13  WdU.  335,  decided  in 
the  Supreme  Court  of  the  United  States  as  late  as  1871,  in  which 
the  subject  received  exhaustive  consideration. 

That  was  an  action  for  damages  by  Mr.  Bradley,  a  lawyer, 
against  Judge  Fisher  of  the  District  of  Columbia  for  striking 
him  from  the  rolls  as  a  practicing  attorney.  In  delivering  the 
Judgment  of  the  court,  Judge  Field  said :  "  The  principle  which 
exempts  judges  of  courts  of  superior  or  general  authority  from 
liability  in  a  civil  action  for  acts  done  by  them  in  the  exercise  of 
their  judicial  functions  obtains  in  all  countries  where  there  is  any 
well-ordered  system  of  jurisprudence.  It  has  been  the  settled 
doctrine  of  the  English  courts  for  many  centuries,  and  has  never 
been  denied,  that  we  are  aware  of,  in  this  country.  It  has,  as 
•Chancellor  Kent  observes,  'a  deep  root  in  the  common  law.' 
Yates  V.  Lansing,  5  Johns.  291.  Nor  can  this  exemption  of  the 
judges  from  civil  liability  be  affected  by  the  motives  with  which 
their  judicial  acts  are  performed.  The  purity  of  their  motives 
<2annot  in  this  way  be  the  subject  of  judicial  inquiry.  This  was 
adjudged  in  the  case  of  Floyd  v.  Barker,  reported  by  Coke  in 
1608  (12  Coke  25),  where  it  was  laid  down  that  the  judges  of 
the  realm  could  not  be  drawn  in  question  for  any  supposed  cor- 
ruption impeaching  the  verity  of  their  records,  except  before  the 
king  himself,  and  it  was  observed  that  if  they  were  required  to 
answer  otherwise  it  would  '  tend  to  the  scandal  and  subversion 
of  all  justice,  and  those  who  are  the  most  sincere  would  not  be 
free  from  continual  calumniations.' "  This  is  undoubtedly  the 
law  in  reference  to  courts  having  general  authority,  and  it  is 
-equally  true  in  respect  to  judges  of  inferior  courts,  except  possi- 
bly as  to  the  right  to  call  in  question  the  motives  with  which 
they  act — whether  ignorantly  or  willfully  and  corruptly. 

The  case  of  Reid  v.  Hood  and  Burdine,  2  N.  &  McC.  168, 
was  very  analogous  to  this.  That  was  trespass  against  Burdine, 
a  justice  of  the  peace,  and  Hood,  the  plaintiff  in  an  attachment 
which  the  said  justice,  at  his  instance,  had  illegally  issued  against 
the  plaintiff.  In  .delivering  the  judgment  of  the  court.  Judge 
Bichardson  says:    "The  essential  characteristic  distinction  be- 
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tween  a  judicial  and  a  ministerial  officer  is  that  the  former  is  to 
give  judgment,  which  requires  perfect  freedom  of  opinion ;  but 
the  latter  is  to  execute,  wliich  supposes  obedience  to  some  man- 
date prescribing  what  is  to  be  done,  and  leaving  nothing  to 
opinion.  Now,  as  opinion  upon  any  subject  is  various  and 
uncertain,  we  cannot  direct  the  judgment,  but  must  leave  it  to 
the  honest  dictates  of  the  officer's  peculiar  intellect,  upon  informa- 
tion acquired ;  and  both  information  and  intellect  are  so  diflFerent 
in  different  men  that  it  is  vain  to  look  for  the  same  correctness 
of  adjudication.  In  all  judicial  questions,  then,  the  very  aim 
and  duty  of  th(»  officer  is  to  give  -his  true  opinion  after  due 
inquiry.  If  erroneous,  he  can  no  more  answer  for  the  error 
than  for  the  head  which  Heaven  has  given  him.  All  we  ask  of 
such  an  officer  is  the  just  picture  which  has  been  impi*essed  upon 
the  tablet  of  his  intellect  l)y  the  facts  and  the  law  together;  and 
however  discolored  and  distorted  it  may  come  out,  yet  if  it  be 
the  true  image  of  his  intellectual  impression,  we  get  just  what 
we  require  and  all  that  he  can  give.  Opinion,  then,  having  no 
fixed  test  nor  measure,  no  equal  scales  nor  weights,  all  we  can 
answer  for  is  its  honesty." 

But  it  is  insisted  that  this  principle  shields  a  judicial  officer 
from  i>e(*uniary  resj)onsibility  only  when  the  act  complained  of  is 
within  his  jurisditition,  and  that  he  is  liable  as  a  trespasser  when 
it  is  beyond  his  jurisdiction.  It  is  alleged  in  this  case  that  the 
trial  justice  acted  without  jurisdiction,  and  on  that  ground  the 
judgment  was  declared  void,  as  shown  by  tlie  order  in  tlie  oa-ti' 
orari  proceedings.  The  State  ex  reL  McCaU  v.  Cohen^  mpra. 
It  is  true  it  wa<  held  in  that  case  "  that  a  judgment "  (this  very 
judgment)  "  rendered  by  an  inferior  court  against  a  party  not 
brought  within  its  jurisdiction  by  proper  service  of  process 
may  be  set  aside  under  proceedings  by  certiorari  ;^^  but  it  must 
not  be  overlooked  that  Trial  Justice  Huggins  had  jurisdiction  of 
the  subject-matter  in  which  he  rendered  that  judgment,  although, 
the  parties  not  being  properly  before  him,  it  was  in  fact  not  a 
l^al  judgment.  He  was  not  a(^ting  beyond  his  jurisdiction,  but 
he  erred  in  supposing  that  he  had  acquired  jurisdiction  of  the 
persons  of  the  defendants  when  he  had  not.  Having  jurisdiction 
of  the  subject-matter,  whether  he  had  jurisdiction  of  the  defend- 
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ants  was  a  matter  for  his  own  determination,  although  he  might 
and  did  decide  that  question  wrong. 

This  distinction  between  excess  of  jurisdiction  and  no  jurisdic- 
tion at  all  is  clearly  made  in  the  case  already  cited  of  Bradley  v. 
JPHaher.  "  The  distinction  here  made  between  acts  done  in  excess 
of  jurisdiction  and  acts  where  no  jurisdiction  whatever  over  the 
subject-matter  exists  was  taken  by  the  Court  of  King's  Bench  in 
Aokerlei/  v.  Parkinson.  In  that  case  an  action  was  brought 
against  the  Vicar-General  of  the  Bishop  of  Chester  and  his 
surrogate,  who  held  the  consistorial  and  episcopal  court  of  the 
bishop,  for  excommunicating  the  plaintiff  with  the  greater 
excommunication,  for  contumacy  in  not  taking  upon  himself  the 
administration  of  an  intestate's  effects,  to  whom  the  plaintiff  was 
next  of  kin,  the  citation  issued  to  him  being  void,  and  having 
been  so  adjudged.  The  question  presented  was  whether,  under 
these  circumstances,  the  action  would  lie.  The  citation  being 
void,  the  plaintiff  had  Tiot  been  legally  brougld  before  the  court, 
and  the  subseqiient  proceedings  were  set  aside  on  appeal  on  that 
ground.  Lord  Ellenbr>rough  observed  that  it  was  his  opinion 
that  the  action  was  not  maintainable  if  the  ecclesiastical  court 
had  a  general  jurisdiction  over  the  subject-matter,  although  the 
citation  was  a  nullity,  and  said  that  "no  authority  had  been 
cited  to  show  that  the  judge  would  be  liable  to  an  action  where 
he  has  jurisdiction,  but  has  proceeded  erroneously,  or,  a«  it  is 
termed,  *  inverso  ordineJ  '' 

Mr.  Justice  Blanc  said  there  was  *^a  material  distinction 
between  a  case  where  a  party  comes  to  an  erroneous  (X)nclusion 
in  a  matter  over  which  he  has  jurisdiction  and  a  case  where  he 
acts  wholly  without  jurisdiction ;"  and  held  "  that  where  the 
subject-matter  was  within  the  jurisdiction  of  the  judge,  and  the 
conclusion  was  erroneous,  although  the  paity  should,  by  reason 
of  the  error,  be  entitled  to  have  the  conclusion  set  aside  and  to  be 
restored  to  his  former  rights,  yet  he  was  not  entitled  to  claim 
compensation  in  damages  for  the  injury  done  by  such  erroneous 
conclusion,  as  if  the  court  had  proceeded  without  any  juris- 
diction." 

We  see  no  evidence  in  this  case  that  Huggins,  the  trial  justice, 
acted  willfully  or  corruptly  in  rendering  the  judgment.     From 
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the  record  it  appears  that  the  defendants  had  been  served  in  the 
usual  way,  and  the  illegality  of  that  service  having  been  made  by 
a  private  person,  without  special  appointment,  was  not  obvious. 
It  is  not  surprising  that  the  trial  justice  made  the  mistake. 
Indeed,  none  but  a  well-informed  lawyer  would  have  known  tliat 
the  service  was  illegal  and  void.  It  was  not  shown  that  he  had 
anything  to  do  with  making  the  actual  levy  or  detaining  the 
mule.  There  Mras  nothing  tending  to  connect  him  with  diat, 
except,  perhaps,  the  statement  of  the  deputy  sheriff,  Brown,  that 
when  he  was  informed  of  the  levy,  the  morning  after  it  was 
made,  he  replied :  *^  All  right,  go  ahead ;"  and  laughed.  Hoggins 
denies  this,  but,  if  true,  it  was  before  the  judgment  was  dedaied 
void,  and  afforded  no  evidence  that  in  rendering  the  judgment 
he  had  acted  willftilly  and  corruptly. 

As  to  the  other  defendants,  members  of  the  firm  of  Hart  & 
Co.,  we  see  no  evidence  that  they  did  more  than  creditors  are 
allowed  to  do  in  collecting  debts,  or  in  any  way  were  to  blame. 
They  lived  in  the  city  of  Charleston,  and  it  does  not  appear  that 
any  one  of  them  was  ever  in  the  county  of  Darlington.  In  the 
course  of  business  they  sent  a  small  account  for  collection  to 
their  attorney,  who,  in  his  efforts  to  collect  it,  took  such  steps  as 
he  thought  proper.  When  a  torit  of  certiorari  was  applied  for 
to  set  aside  a  judgment  he  had  obtained  for  his  clients,  he  resisted 
the  application,  and,  when  he  failed,  they  paid  the  costs  as  they 
were  required  to  do.  We  see  in  this  nothing  so  unusual  or 
extraordinary  as  to  show  upon  their  part  either  the  willful  pro- 
curement or  oppressive  use  of  an  ill^al  judgment 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Simpson,  C.  J.,  and  McIvbr,  A.  J.,  concurred. 
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CASE  No.  1143. 
STATE  V.  DODSON. 

1.  A  motion  for  continuance  is  addressed  solely  to  the  discretion  of  the  Cir- 
cuit judge,  and  his  ruling  thereon  is  not  appealable. 

2.  Whether  a  juror  is  indifferent  in  a  cause  is  a  matter  of  fact  to  be  finally 
determined  by  the  Circuit  Court.  As  matter  of  law,  a  juror  is  not  incom- 
petent who  has  formed  an  opinion  from  what  he  has  read  in  the  news- 
papers, or  heard,  but  whose  mind  would  not  be  thereby  influenced — who  is 
not  sensible  of  any  bias  or  prejudice,  and  who  would  be  governed  by  the 
evidence. 

3.  A  prisoner  cannot,  in  this  court,  object  to  the  ruling  of  the  Circuit  judge 
that  a  juror  was  competent,  when  such  juror  was  challenged  by  defendant, 
and  he  obtained  his  jury  without  exhausting  his  peremptory  challenges. 

4.  The  wife  of  a  prisoner,  on  trial,  is  an  incompetent  vritness  in  his  behalf. 
SUUe  V.  Workman,  (5)  15  S.  C,  641,  approved. 

5.  The  confession  of  one  of  the  defendants  implicating  himself  and  others,  is 
competent  evidence  against  himself,  and  should  be  proved  as  made,  includ- 
ing the  names  of  his  confederates  as  stated  by  him,  the  jury  being  in- 
structed that  it  is  evidence  only  against  the  party  who  made  the  confession. 
State  V.  Workman,  (4)  15  8,  C.  541,  approved. 

6.  A  party  convicted  of  infamous  crimes,  and  who  has  served  out  his  sentence, 
is  restored  to  his  competency  as  a  witness  by  a  pardon  afterwards  granted. 

7.  While  defendants'  counsel  were  portraying  to  the  jury  the  effect  of  a  con- 
viction, the  trial  judge,  interrupting,  cautioned  the  jury  that  their  duty 
was  to  pass  upon  the  facts  regardless  of  the  consequences  of  their  verdict 
HM,  no  error. 

8.  In  an  arson  case,  where  no  mitigating  circumstances  appeared  in  the  evi- 
dence, this  court  will  not  grant  a  new  trial,  because  that  the  Circuit  judge 
neglected  to  charge  the  jury  that  the  prisopers  might  be  recommended  to 
mercy  under  the  act  of  1878  (16  SUU»  631),  and  their  punishment  thereby 
mitigated — no  request  so  to  charge  having  been  made  of  him. 

9.  The  indictment  charged  the  offense  to  have  been  committed  by  Rich 
Bates,  and  the  verdict  found  Richard  Bates  guilty.  Held,  an  immaterial 
variance. 

10.   InsuflSciency  of  evidence  is  a  ground  of  appeal  which  this  court  cannot 
consider  in  a  criminal  case. 


Before  Hudson,  J.,  Greenville,  July,  1881. 

This  was  an  indictment  against  William   Dodson,  Pleasant 
Adams,  Joseph  Burton,  Rich  Bates  and  Fletcher  Maddox,  for 
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arson,  in  burning  a  large  building  in  the  city  of  Greenville, 
known  as  the  Academy  of  Music,  during  one  of  the  nights  of 
1879,  the  same  being,  at  the  time,  occupied  in  part  as  a  sleeping 
apartment.  At  the  first  trial,  Fletcher  Maddox  pleaded  guilty 
and  was  sentenced  to  be  hung.  The  others  were  convicted  and 
sentenced,  but  appealed  to  this  court  and  obtained  a  reversal  of 
the  judgment.  On  their  second  trial,  they  were  again  convicted 
and  sentenced,  and  again  they  appealed. 

Omitting  its  statement  of  fact^  bearing  upon  grounds  of  appeal 
based  upon  the  insufficiency  of  evidence  in  certain  particulars, 
the  report  of  the  presiding  judge  was  as  follows : 

An  eflFort  was  made  in  behalf  of  defendants  to  have  the  case 
continued  because  of  the  absence  of  several  (two)  witnesses 
alleged  to  be  material.  These  witnesses  were  shown  by  the 
return  of  the  sheriff  and  by  other  evidence,  to  be  absent  from 
the  State  or  not  to  be  found,  and  one  of  them  to  be  incompetent. 
The  witnesses  being  without  the  jurisdiction  of  the  coiui;,  in 
view  of  all  the  surrounding  circumstances,  I  deemed  it  my 
duty,  in  the  exercise  of  a  sound  discretion,  to  order  the  trial  to 
proceed.  From  the  information  derived  from  the  statements 
and  argument  of  counsel,  I  then  thought,  and  still  think,  that 
no  injury  was  done  the  defendants  in  refusing  tliis  motion — 
which  I  could  not  have  granted  <*onsistently  with  the  rules  of 
sound  discretion,  in  view  of  the  long  time  this  charge  had  been 
pending,  its  previous  tedious  trial  and  the  great  uncertainty  of 
ever  obtaining  the  attendance  of  the  witnesses. 

The  organization  of  the  jury  was  greatly  delayed  and  rendered 
very  tedious  by  lengthy  examinations  and  cross-examinations  of 
each  juror  on  his  voir  dire  before  being  presented,  and  by  the 
exercise  of  the  right  of  challenge  by  each  defendant  separately. 
A  number  of  persons  stated  on  their  voir  dire  that  they  had 
formed  an  opinion  regarding  the  guilt  or  innocence  of  the  pris- 
oners, were  biased  by  such  opinion  and  felt  that  they  could  not 
stand  inditterent  in  the  case.  The  challenge  for  cause  against 
them  was  of  course  sustained.  Othei*s  stated  that  they  had 
formed  an  opinion,  but  stated  further  that  such  opinion  arose 
from  what  they  had  heard  of  the  case  or  from  the  report  of 
newspapers,  which,  however,  would  not  in  the  least  influence 
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their  miDds  as  jurors  if  sworn  in  the  case.  They  stated  that 
they  were  sensible  of  no  bias  or  prejudice  whatever,  for  or 
against  the  defendants  or  either  of  them,  and  would  stand 
entirely  indifferent  and  be  governed  alone  by  the  evidence  to  be 
adduced.  Answering  thus,  they  were  presented,  but  in  every 
instance  were  challenged  peremptorily,  and  no  juror  was  era- 
paneled  except  those  who,  on  their  voir  dire,  swore  that  they 
were  without  opinion  in  regard  to  the  guilt  or  innocence  of  the 
accused — were  entirely  free  from  bias,  and  stood  indifferent 
between  the  State  and  the  prisoners  at  the  bar.  Such  bom  et 
legates  hominh  and  none  others,  were  sworn  as  jurors  in  this 
-ease. 

In  the  progress  of  the  trial,  the  State's  counsel  offered  in  evi- 
dence the  written"  statement  and  confession  of  the  defendant, 
William  Dodson ;  to  this  the  defendants'  counsel  objected, 
because  the  said  Dodson  had  been  previously  convicted  of  two 
infamous  offenses  and  had  suffered  punishment  therefor.  The 
<jourt  ruled  that  in  no  event  could  the  confession  of  Dodson  be 
evidence  except  as  against  himself,  and  its  admissibility  was 
not  destroyed  by  reason  of  his  infamy.  If  freely  and  volun- 
tarily made,  it  should  be  admitted  for  what  it  might  be,  in  the 
opinion  of  the  jury,  worth,  as  against  Dodson  and  no  other.  It 
appearing  to  have  been  freely  and  voluntarily  made  by  Dodson, 
and  reduced  U)  writing  by  another  and  signed  by  Dodson,  the 
statement  was  admitted  to  be  read  by  the  jury,  they  being  duly 
cautioned  that  it  should  not  and  must  not  l)e  at  all  weighed  by 
them,  save  only  as  against  Dodson. 

Fletcher  Maddox,  who  had  been  jointly  indicted  with  tlie 
other  defendants,  and  pleaded  guilty  at  the  first  trial,  and  against 
whom  sentence  of  death  had  been  pronounced,  was  tendered  by 
the  State  as  a  witness  for  the  prosecution.  The  counsel  for  the 
defendants  objected  that  this  witness  not  only  ha<l  been  sentenced 
to  be  hanged  for  this  arson,  but  had  been  twice  previously  con- 
victed of  larceny,  once  for  grand  larceny,  in  1879,  and,  subse- 
quently, for  petit  larceny,  for  both  of  which  offenses  he  had 
suffered  the  penalty  of  the  law.  To  this  the  counsel  for  the 
State  replied  by  producing  a  pardon  in  due  form  by  the  executive 
of  the  State  for  each  of  the  crimes,  and  also  a  general  pardon  for 
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all  past  offenses  against  the"  laws  of  the  State.  No  all^tion 
nor  proof  was  made  of  any  offense  save  these  crimes  for  which  he 
held  specific  pardons. 

I  held  that  these  pardons  restored  the  competency  of  Maddox 
as  a  witness  in  our  courts,  but  not  his  credibility.  He  stood  as 
a  competent  witness,  but  whose  credibility  was  impaired  by  in- 
famy ;  but  how  far  he  was  to  be  believed  was  a  question  for  the 
jury.  I  remember  no  contest  over  the  competency  of  any  other 
witness  offered  by  the  State,  and  the  exceptions  and  grounds  of 
appeal  make  mention  of  no  other. 

On  behalf  of  the  defendants,  Hattie  Burton,  wife  of  the 
defendant  Joseph  Burton,  was  offered  as  a  witness,  but  objected 
to  by  counsel  for  the  State.  I  held  her  incompetent.  Joseph 
Burton  being  jointly  indicted  with  the  others,  his  wife,  who  is 
clearly  incompetent  to  testify  in  his  behalf,  is,  also,  by  the  rules 
of  evidence,  excluded  from  testifying  in  behalf  of  his  confeder- 
ates and  co-defendants. 

The  case  is  one  of  great  importance ;  it  excited,  as  is  usual, 
great  interest  in  the  community,  and  brought  forth  the  warmest 
zeal  and  highest  powers  of  intellect  of  learned  counsel  for  the 
State  and  defendants.  A  large  number  of  witnesses  appeared 
on  the  stand,  and  the  voluminous  testimony  consumed  much 
time  in  development.  At  the  close  of  the  argument  I  proceeded 
to  deliver  my  charge  to  the  jury.  To  them  I  carefully  defined 
the  crime  of  arson,  and,  in  doing  so,  read  the  statutes  of  the 
State  defining  the  offense.  I  earnestly  cautioned  them  not  to 
consider  the  statement  and  confession  of  Dodson,  except  as 
against  himself,  and  that  as  against  him,  even,  it  was  for  them  to 
say  what  weight  they  should  attach  to  it. 

In  speaking  of  the  witness  Maddox,  I  told  the  jury,  as  I  have 
stated  above,  that  his  testimony  was  before  them  as  that  of  an 
infamous  man  and  as  an  accomplice  in  this  grave  charge.  It 
was  for  them  to  say  what  credit  should  be  given  to  his  testimony; 
and  it  was  my  duty  to  tell  them,  that  whilst  it  is  lawful  to  con- 
vict upon  the  uncorroborated  testimony  of  an  accomplice,  y^  it 
is  unsafe  to  do  so,  and  that  they  should  seek  for  facts  and  cir- 
cumstances, established  by  credible  witnesses,  in  corroboration  of 
Maddox  before  believing  him.     In  my  entire  charge,  I  rigidlr 
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confined  myself  to  my  strict  duty  in  expounding  the  law,  avoid- 
ing comment  on  the  testimony,  and  leaving  the  facts  of  the  case 
entirely  to  the  jury.  No  exception  at  the  time  was  taken  to  my 
charge  by  either  side,  nor  did  the  counsel  for  the  defendants 
make  any  request  to  charge  any  legal  proposition ;  nor  was  I 
requested  to  call  the  attention  of  the  jury  to  any  statute  prescrib- 
ing the  punishment  for  the  offense. 

The  jury  rendered  a  verdict  of  guilty  against  each  defendant 
on  trial,  and  their  counsel,  upon  the  grounds  set  forth  in  tlie 
proposed  case,  and  which  need  not  be  here  repeated,  moved  the 
court  for  a  new  trial,  and  in  arrest  of  judgment.  I  refused  the 
motion  and  pronounced  against  the  convicts  sentence  of  death. 

The  motion  for  a  new  trial  and  in  arrest  of  judgment,  is  now 
renewed  before  the  Supreme  Court,  upon  the  grounds  urged 
before  me.  The  case  as  proposed  by  the  appellants,  with  the 
solicitor's  allowances  and  disallowances,  comes  to  me  for  settle- 
ment and  for  my  report.  Perhaps  I  cannot  better  complete  this, 
my  report,  than  by  noticing  seriatim  but  briefly  the  apjiellante^ 
grounds  of  appeal  in  order  merely  to  correct  misconceptions  ^nd 
errors  of  fact,  and  to  place  the  ca*^  in  its  true  light  before  the 
Supreme  Court. 

I  remark  on  ground  of  motion  for  new  trial : 

1.  The  rule  observed  in  presentation  of  jurors  has  been  suffi- 
ciently explained.  None  were  presented  who  did  not  swear  that 
they  were  indifferent,  and  could  give  the  defendants  an  impartial 
trial,  notwithstanding  impressions  made  upon  their  minds  from 
reports  and  rumors,  and  no  juror  was  sworn  who  had  formed  any 
opinion  at  all,  or  who  expressed  the  least  bias. 

2.  Hattie  Burton  was  held  an  incompetent  witness,  because 
she  was  the  wife  of  Joseph  Burton,  a  oo-defendant  with  the 
others — ^a  fact  which  the  appellants'  counsel  omits  to  state. 

3.  The  admission  of  William  Dodson's  statement  and  confes- 
sion as  evidence  against  himself  alone,  has  been  explained. 

4.  No  further  explanation  is  required  as  to  the  competency  of 
Fletcher  Maddox  as  a  witness.  Specific  pardons  restored  his 
competency. 

5.  This  ground  is  erroneous  in  its  statement.  The  court  did 
not  refuse  to  allow  the  solicitor  to  point  out  the  statute  upon 
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which  the  indictment  wa><  based.  It  was  pointed  out  to  Mr. 
Stokes  by  the  solicitor,  and  it  was  read  by  the  court  in  charging 
the  jury. 

(J.  This  ground  arises  from  misapprehension.  Mr.  Stokes,  in 
the  hejit  of  argument,  was  in  elo([uent  but  extravagant  terms 
urging  upon  the  jury  that,  if  convictal,  the  defendants  would  be 
hanged,  and  that  their  innocent  blood  would  be  upon  the  hands 
of  the  jury.  He  had  said  nuich  as  to  the  severity  of  the  punish- 
mcfit,  when  1  interrupted  him  only  so  far  as  to  remind  him  that 
the  jury  were  not  responsible  for  the  law ;  they  must  not  be 
frightened  out  of  propriety  by  the  severity  of  the  punishment. 

7.  This  exception  is  erroneous  in  representing  me  as  giving  the 
simie  instruction  as  to  the  confession  of  Dodson  and  testimony  of 
Maddox.  It  fails  to  draw  the  distinction.  Dodson 's  confession 
was  carefully  restricted  as  affecting  him  alone.  The  testimony 
of  Maddox,  affecting  all,  the  jury  were  told,  should  be  corrob- 
orated, as  I  have  explained. 

8.  So  far  as  the  recommendation  of  mercy  is  concerned,  it  is 
the  province  of  the  jury  in  all  cases  to  incorporate  it  in  their 
verdict.  There  was  nothing  in  the  evidence  tending  to  mitigate 
the  offense  of  any  one  of  the^^e  men,  if  guilty ;  and  I  suppose 
this  is  the  reason  why  no  mention  of  the  matter  of  mercy  was 
made  by  the  counsel  for  the  State,  nor  for  the  defendants,  nor  by 
the  court.  In  fact,  so  frightful  was  the  arson,  that  the  whole 
burden  of  the  argument,  both  for  the  State  and  the  defense, 
was,  that  if  guilty,  they  must  be  hanged.  And  this  fate  was  so 
strongly  held  out  by  Mr.  Stokes  in  terrorem  over  the  jury  as  to 
call  for  the  interruption  by  the  court  above  stated.  It  was  com- 
petent for  defendants'  counsel  to  plead  for  and  to  urge  mercy  in 
l)ehalf  of  all  or  either  of  them,  and  to  read  them  the  statute.  It 
was  (X)mpetent  for  him  to  ask  the  court  to  instruct  them  upon 
their  power  in  this  respect,  and  its  consequence  if  exercised. 
This  he  failed  to  do,  and  cannot  now  be  admitted  to  charge  the 
omission  to  the  court. 

Messra.  E,  F,  Stokes  and  /.  T,  Xiv,  for  appellants. 

MeH8}'.<i.  SoUcUor  fhr  and  ]V.  K  Earle,  contra. 
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February  21st,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  The  appellants  in  this  case  have  again  been 
convicted  of  the  crime  of  arson,  this  court  having  granted  them 
a  new  trial,  after  the  former  conviction,  upon  grounds  stated  in 
14  S.  C.  628,  and  they  now  appeal  again  upon  various  grounds. 

We  do  not  propose  to  recite  the  various  grounds  as  set  out  in 
the  "  case,"  some  of  them  being  mere  repetitions  of  others,  but 
will  proceed  to  consider  and  determine  the  various  questions 
which  we  understand  to  be  made  by  the  several  grounds  of 
appeal. 

The  first  question  raised  is  whether  the  Cii'cuit  judge  erred  in 
refusing  the  motion  to  continue  the  case.  As  has  been  repeatedly 
decided,  this  is  a  question  addressed  solely  to  the  discretion  of 
the  Circuit  judge,  and  is  not  reviewable  on  appeal.  We  may 
add,  however,  that  it  seems  to  us  that  the  discretion  of  the 
Circuit  judge  was  very  properly  exercised  in  refusing  the  mo- 
tic  m  to  continue. 

The  next  question  is  whether  the  Circuit  judge  erred  in  allow- 
ing certain  jurors  to  be  presented  to  the  prisoners,  who,  when 
examined  on  their  voir  dirCy  stated  that  they  had  formed  an 
opinion  in  reference  to  the  ca^  from  what  they  had  heard  or 
seen  in  the  newspap(!rs,  which,  however,  would  not  in  the  lea-t 
influence  their  minds  as  jurors ;  that  they  were  not  sensible  of* 
any  bias  or  prejudice  whatever,  either  for  or  against  the 
prisoners,  and  would  be  governed  by  the  evidence  adduced  in 
the  case.  The  statute,  after  providing  that  the  court  shall,  upon 
the  motion  of  either  party  to  the  caase,  examine  any  person 
called  as  a  juror  upon  his  voir  dire,  declares  that:  "If  it 
appears  to  the  court  that  the  juror  is  not  indifferent  in  the 
cause,  he  shall  be  plat^  aside  a^  to  the  trial  of  that  cause,  and 
another  shall  be  called."     Gen.  Stat.  Ch.  CXI.  §  25,  p.  523. 

This  would  seem  to  vest  the  power  of  determining  the  ques- 
tion of  fact,  as  to  whether  the  juror  was  indifferent,  in  the  hands 
of  the  court  called  upon  to  try  the  case,  and  we  do  not  sec  how 
this  court  could  undertake  to  review  such  determination.  But 
even  were  this  not  so,  we  see  no  error  in  the  course  pursued  by 
the  Circuit  judge.     Any  other  course  would  have  the  effect  of 
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excluding  from  the  jury  box,  in  any  case  of  such  magnitude  or 
public  interest  as  would  be  likely  to  attract  attention,  the  very 
class  of  persons  who  would  be  best  qualified  to  occupy  that 
position,  for  in  cases  of  that  chai'acter  it  would  be  difficult  to 
find  persons  of  ordinary  intelligence  who  had  not  received  some 
impressions  in  regard  to  a  case  from  what  they  had  heard  or  read 
in  the  newspapers.  If,  however,  the  Circuit  judge  did  err  in 
allowing  such  persons  to  be  presented  as  jurors,  such  error  could 
not  avail  the  appellants  here,  for  they  were  not  prejudiced 
thereby,  inasmuch  as  it  appears  that  none  of  the  jurors  who  had 
so  expressed  themselves  were  sworn  in  the  case,  but  that  all  of 
them  were  peremptorily  challenged,  and  as  it  was  admitted  in  the 
argument  here  that  the  prisoners  did  not  exhaust  their  peremp- 
tory challenges.  Staie  v.  Pricey  10  Rich,  366 ;  State  v.  Mo- 
Quaige,  5  S.  C.  431 ;  State  v.  GiU,  14  Id.  412. 

The  next  questions  as  to  the  competency  of  Hattie  Burton  s& 
a  witness  for  the  defendants,  and  as  to  tlie  competency  of  the 
confessions  of  Dodson,  are  fully  disposed  of  by  the  recent  decision 
in  the  case  of  State  v.  Worhnariy  15  8.  C.  540.  Hattie  Burton 
was  the  wife  of  one  of  the  prisoners,  Joseph  Burton,  and  was 
offered  "  to  prove  the  whereabouts  of  Joseph  Burton "  on  the 
night  the  arson  was  alleged  to  have  been  committed,  for  whidi 
purpose  she  was  clearly  incompetent.  The  confession  of  Dodson 
was  held  to  be  competent  e\'idence  against  him  by  the  former 
decision  in  this  case  ;  and  the  fact  that  in  such  confession  he  used 
the  names  of  the  other  defendants  did  not  require  that  it  should 
have  been  excluded,  or  that  it  should  be  read  omitting  the  names 
of  the  other  defendants,  as  was  distinctly  decided  in  the  case  of 
State  V.  Workman^  supra.  It  was,  however,  the  duty  of  the 
judge  before  whom  the  case  was  on  trial  to  instruct  the  jury  that 
such  confession  could  only  be  regarded  as  evidence  against  the 
person  who  made  it,  and  not  against  the  other  defendants.  But 
this  duty  was  fully  performed  by  the  judge  who  tried  this  case, 
and  the  jury  were  explicitly  cautioned  that  the  confession  of 
Dodson  was  evidence  only  against  him,  and  "  should  not  and 
must  not  be  at  all  weighed  by  them  save  only  as  against  Dodson.'' 

The  next  inquiry  is  whether  the  competency  of  Maddox  as  a 
witness  was  restored  by  the  pardons  exhibited.     It  is  laid  down 
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in  all  the  elementarj  writers  on  evidence  that  a  pardon  restores 
the  competency  of  a  witness  who  has  been  convicted  of  an  in- 
famous crime^  even  if  the  entire  punishment  has  been  suffered 
before  the  pardon  is  granted.  1  Oreenl.  Emd.  §  377 ;  2  Stark. 
Ev.  722. 

The  next  objection  raised  by  the  appellants — ^that  the  Circuit 
judge  "  ertred  in  refusing  to  require  the  solicitor  to  point  out  the 
exact  statute  under  which  the  prisoners  were  indicted,  and  to 
read  the  same  to  the  jury/' — seems  to  be  based  upon  a  misappre- 
hension of  the  facts,  and  we  need  not,  therefore,  consider  whether 
there  would  have  been  any  error  of  law  if  the  Circuit  judge  had 
refused  to  require  the  solicitor  so  to  do,  for  it  appears  that  the 
statute  was  pointed  out  and  attention  called  to  the  amendment 
increasing  the  punishment  of  the  offense  charged. 

The  several  grounds  of  appeal  which  complain  that  the  Cir- 
cuit judge  checked  one  of  the  counsel  for  the  prisoners  in  press- 
ing upon  the  jury  the  idea  that  in  case  their  verdict  should  be 
guilty  the  prisoners  would  be  hanged,  and  that  the  jury  were 
instructed  that  they  had  nothing  whatever  to  do  with  the  conse- 
quences of  their  verdict,  but  that  their  simple  and  sole  duty  was 
to  determine  whether  the  prisoners  were  guilty  or  not  guilty, 
seem  to  be  based  upon  a  misconception  of  the  judge's  charge. 
The  object  of  these  grounds  is  to  convey  the  impression  that  the 
judge  deprived  the  jury  of  the  right  to  consider  anything  but  the 
simple  question  of  fact  whether  the  prisoners  were  guilty  of  burn- 
ing the  house  in  question,  without  any  reference  to  the  d^ee  of 
such  guilt,  or  whether  there  were  any  such  mitigating  circum- 
stances in  the  case  as  would  justify  the  jury  in  finding  such 
special  verdict  as  would,  under  the  act  of  1878  (16  Stat.  631), 
exempt  the  prisoners  from  the  extreme  penalty  of  the  law. 

That  such  was  not  the  intention  of  the  charge,  and  that  it 
could  not  have  been  so  construed,  we  think  is  manifest  from  the 
report  of  the  Circuit  judge.  In  checking  the  counsel,  as  it  is 
called,  the  manifest  purpose  of  the  judge  was  simply  to  remind 
the  jury  that  they  would  not  be  responsible  for  the  consequences 
flowing  from  their  verdict,  and  that  they  should  not  be  frightened 
from  their  propriety  by  any  gloomy  visions  which  counsel,  in 
theur  zeal  in  behalf  of  their  clients,  might  present  before  them. 
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but  that  their  duty  was  to  pass  upon  the  facts,  uninfluenced  by 
the  consequences,  from  the  expression  of  their  honest  convictions. 
This  is  quite  common  in  ca^es  of  this  character,  and  we  cannot 
say  that  it  is  improper.  Certainly  we  can  see  no  such  error  of  law 
in  it  as  would  justify  our  interference.  It  was  not  charging  the 
jury  upon  the  facts  of  the  case,  but,  at  most,  was  simply  an  invo- 
cation to  the  jury  to  do  their  duty  regardless  of  the  consequences. 

The  next  question  is  whether  there  was  any  error  of  law  on 
the  part  of  the  Circuit  judge  in  omitting  to  inform  the  jury  that 
they  had  the  power,  under  the  act  of  1878,  to  bring  in  a  special 
verdict  recommending  the  prisoners  to  mercy.  As  has  been 
recently  determined  in  the  ca*^  of  State  v.  (rtfl,  14  5.  C.  410, 
the  jury  always  had  this  power,  and  the  only  effect  of  the  pro- 
vision in  the  act  above  cited  is  to  declare  what  shall  be  the 
definite  l^al  effect  of  the  exercise  of  this  power  in  the  cases 
mentioned  in  the  act.  There  are  very  few  instances — we  doubt 
if  there  are  any — in  which  such  recommendation  has  not  been 
respected  by  the  proper  authority,  and  yet  we  have  never  heard 
it  suggested  before  that  the  omission  of  a  judge  to  inform  the 
jury  that  they  had  such  a  power  would  constitute  such  an  error 
of  law  as  could  be  corrected  by  this  court ;  and  we  can  see  no 
reason  why  it  should  be  so  regarded  now,  especially  when,  as  in 
this  case,  there  was  no  request  so  to  instruct  the  jury.  For, 
while  in  capital  cases  this  court,  in  favorem  vitopy  will  not  insist 
upon  the  rule  requiring  a  party  who  wishes  to  take  advantage  of 
any  omission  to  charge  to  show  a  request  to  charge  the  matter 
omitted,  but,  as  is  said  in  State  v.  MeMnchy  12  S.  CI  96,  will 
"  take  notice,  in  behalf  of  the  accused,  of  any  error  apparent 
upon  the  record  by  which  the  prisoner  has  been  deprived  of  any 
of  the  substantial  means  of  enjoying  a  fair  and  impartial  trial,'' 
yet  this  does  not  mean  that  any  immaterial  error  or  omission 
will  thus  be  noticed.  It  must  be  such  an  error  or  omission  as  is 
substantial  or  material.  Hence,  if  the  error  or  omission  is  merely 
theoretical  or  immaterial  it  will  not  avail  the  appellant  here. 

If  the  judge  should  omit  to  charge  some  undeniable  proposi- 
tion, which  did  not  appear  to  be  applicable  to  the  case  as  made, 
it  could  not  avail  the  appellant  here.  For  example :  If,  upon 
the  trial  of  a  person  under  an  indictment  for  murder,  where  the 
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evidence  was  that  the  deed  was  done  by  deliberately  administer- 
ing poison,  or' that  the  prisoner,  after  making  express  threats, 
lay  in  wait  for  his  victim,  the  judge  should  omit  to  instruct  the 
jury  that  under  an  indictment  for  murder  they  had  the  power  to 
convict  the  prisoner  of  manslaughter,  which  would  rtnluce  the 
punishment  from  death  to  confinement  in  the  penitentiary,  such 
an  omission  would  certainly  not  be  such  an  error  of  law  as  would 
justify  this  court  in  granting  a  new  trial.  For,  while  it  is 
undeniably  true,  as  an  abstract  legal  propasition,  that  upon  an 
indictment  for  murder  the  jury  have  the  power  to  render  a  ver- 
dict of  manslaughter,  the  legal  effect  of  which  would  be  to  I'educe 
the  punishment  of  the  person  so  convicted,  yet  the  omission  so  to 
charge  would  not  be  such  an  error  of  law  as  this  court  would 
take  notice  of  without  a  request  so  to  charge,  l)ecause  it  would  l)e 
wholly  inapplicable  and  immaterial  to  the  case. 

So  here,  according  to  the  judge's  report,  and  from  the  evidence 
submitted  here,  it  does  not  seem  that  there  was  anything  whatever 
in  the  case  as  made  below,  calling  for  such  an  instruction  to  the 
jury,  as  it  is  now  contended  should  have  been  given,  ^o  far  as 
we  are  informed  there  were  no  mitigating  circumstances  in  the 
case.  The  sole  question  was  whether  the  persons  charged  were 
the  persons  who  did  the  deed,  and  it  seemed  to  be  conceded,  even 
in  the  argument  of  the  counsel  for  the  prisoners,  that  if  they 
were  guilty  they  would  be  hanged.  This  being  the  case,  in  the 
absence  of  any  request  so  to  instruct  the  jury,  we  do  not  think 
the  omission  of  the  judge  to  inform  the  jury  that  they  had  the 
power  to  bring  in  a  verdict  of  guilty  accompanied  by  a  recom- 
mendation to  mercy  was  such  an  error  of  law  as  deprived  the 
prisoners  of  any  of  the  sul^tantial  means  of  obtaining  a  fair  and 
impartial  trial.  A  judge  is  liot  bound  to  lay  before  the  jury  all 
the  law  which  might,  under  any  circumstances,  apply  to  the 
offense  charged  but  only  such  principles  as  are  applicable  to  the 
ease  as  made  by  the  evidence;  and  if  the  party  charged  desires 
to  have  any  other  principles  of  law  laid  down  to  the  jury  it  is  his 
duty  to  request  the  judge  to  instruct  the  jury  as  to  such  other 
propositions  as  he  may  desire  the  jury  to  be  informed  of. 

The  case  of  State  v.  Nidiolas,  2  Sirobh.  278,  which  is  mainly 
relied  upon   by  the  counsel    for   appellants,  we  do    not   think 
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applicable  to  the  case  now  under  consideration.  That  was  a  case 
in  which  a  slave  was  convicted^  before  a  court  of  magistrates  and 
freeholders,  under  the  act  of  1740,  which  declared  that  if  any 
slave  "  shall  grievously  wound,  maim  or  bruise  any  white  per- 
son," such  slave  should  suffer  death.  The  Court  of  Appeals 
held  that  a  new  trial  should  be  granted  where  the  freeholders 
who  tried  the  case  were  ignorant  of  the  existence  of  the  act  of 
1751,  which  j)rovided  that  in  any  trial  for  the  violation  of  any 
of  the  provisions  of  the  act  of  1740  it  should  be  lawful  "for  the 
justices  and  freeholders  upon  such  trial,  or  a  majority  of  them, 
to  mitigate  the  punishment  to  be  inflicted  upon  the  ofiender  in 
all  and  every  case  where  any  favorable  circumstances  shall 
appear  and  induce  them  to  be  of  opinion  that  such  punishment 
ought  to  be  mitigated."  In  that  case  it  was  made  to  appear 
that  the  freeholders  were  ignorant  of  the  law  giving  them  power 
to  reduce  the  punishment,  and  it  is  manifest  that  it  was  a  very 
proper  case  for  the  exercise  of  that  power.  For  it  was  at  least 
doubtful  whether  the  injuries  inflicted  amounted  to  a  grievously 
wounding,  maiming  or  bruising  within  the  meaning  of  the 
statute,  it  being  alleged  that  the  wounds  were  merely  superficial 
or  flesh  wounds,  not  attended  with  any  peril  to  life  or  limb,  and 
not  followed  by  any  permanent  evil  consequences. 

Here,  however,  there  is  not  only  no  evidence  that  the  jorj' 
were  ignorant  of  their  power  to  recommend  to  mercy,  but  the 
presumption  is  the  other  way,  as  it  can  scarcely  be  supposed  that 
the  jury  were  ignorant  of  the  fact  ,that  they  possessed  a  power 
which  has  been  exercised  by  juries,  whenever  so  minded,  ever 
since  the  foundation  of  our  judicial  system ;  and,  as  we  have 
said,  there  does  not  appear  to  be  anything  in  the  circumstances 
calling  for  the  exercise  of  such  a  power. 

The  next  objection  is  based  upon  an  allied  informality  in  the 
verdict,  or  rather  a  variance  between  the  Christian  name  of  one 
of  the  prisoners,  as  written  in  the  indictment  and  in  the  verdict- 
one  of  the  prisoners  being  designated  in  the  indictment  as  Rich 
Bates,  while  in  the  verdict  his  name  is  written  Hichard  Bates. 
This  we  think  wholly  immaterial,  for  the  names  might  be  rejected 
altogether — certainly  the  Christian  names — ^and  the  verdict  would 
be  sufficient. 
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Various  other  grounds  of  appeal  are  based  upon  an  alleged 
insufficiency  of  evidence,  but  this  has  been  so  often  ruled  upon 
by  this  court  as  not  constituting  any  ground  of  which  this  court 
can  take  notice,  that  it  is  unnecessary  to  cite  the  cases  here. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed,  and  that  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  a  new  day  assigned  for  the  execution 
of  the  sentence  heretofore  passed.  ^ 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1145. 
DUREN  V.  STRAIT. 


In  action  against  an  executor  upon  an  implied  contract  of  the  testator  to 
pay  for  timber  trees  of  the  plaintiff  cut  and  removed  by  the  deceased,  it  is 
not  essential  to  a  recovery  that  plaintiff  should  prove  title  to  the  land  from 
which  the  trees  were  cut ;  but  the  Circuit  judge  erred  in  instructing  the 
jury  that  mere  proof  of  plaintiff's  possession  of  the  land  would  entitle  him 
to  recover  the  value  of  the  trees,  unless  the  defendant  showed  a  l^etter 
right.  The  real  issue  involved  was  the  ownership  of  the  trees. 
In  sach  action,  a  plat  found  among  the  records  of  a  prior  cause  between 
this  plaintiff's  father  as  defendant,  (then  holding  in  right  of  his  son,  a 
minor,)  and  another  party  as  plaintiff,  involving  the  title  to  the  land  from 
which  the  trees  were  cut,  was  competent  evidence  to  show  the  extern  of 
this  plaintiff's  claim  under  color  of  title. 


Before  Fraser,  J.,  Lancaster^  February,  1881. 

Action  by  Thomas  R.  Duren  against  S.  L.  Strait,  as  executor 
of  John  Sinclair,  deceased,  b^un  in  1876  and  revived  in  1878. 
The  opinion  states  the  case. 

Mr.  Ernest  Moore^  for  appellant. 

Mr.  R.  E.  Allison,  contra. 
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February  27th,  1882.  The  opinion  of  the  court  wafi  deliv- 
ered by 

McIvER,  A.  J.  This  action  was  originally  commenced 
against  John  Sinclair  to  recover  damages  for  trespass  upon  land 
claimed  as  the  property  of  the  plaintiff.  Sinclair  having  died 
pending  the  action,  the  plaintiff  obtained  an  order  to  continue 
the  action  against  the  present  defendant  as  the  duly  qualified 
executor  of  the  last  will  and  testament  of  the  original  defendant, 
John  Sinclair.  The  executor  demurred  and  his  demurrer  was 
sustained,  but  leave  was  granted  to  plaintiff  to  amend  his  com- 
plaint so  as  to  convert  the  action  into  an  action  to  recover  the 
value  of  certain  timber  trees  alleged  to  have  been  taken  fix)m 
said  land  by  Sinclair  in  his  life-time  and  converted  to  his  own  use. 

It  will  be  at  once  perceived  that  the  present  action  diffa*s  very 
materially  from  the  one  originally  instituted.  The  original 
action  was  in  substance  nothing  more  than  the  old  action  of 
trespass  quare  dausum  fregiiy  the  object  of  which  was  to  recover 
damages  for  an  injury  done  to  plaintiff's  possession,  and,  there- 
fore, the  title  to  the  property  damaged  was  not  necessarily  put  in 
issue.  Hence,  to  maintain  that  action  it  was  only  necessary  for 
the  plaintiff  to  prove  his  possession  and  the  trespass  upon  such 
possession,  and  unless  the  defendant,  by  the  plea  of  /iierum 
tenementum,  put  the  title  in  issue,  it  would  be  unnecessary  for 
the  plaintiff  to  prove  any  title  in  himself.  This  being  an  action 
of  tort,  did  not  survive,  and,  therefore,  upon  the  death  of  Sin- 
clair the  plaintiff's  right  of  action  of  this  character  was  gone,  and 
his  only  remedy  was  that  pursued  by  his  amended  complaint— 
to  waive  the  tort  and  sue  for  the  value  of  the  property  taken 
upon  an  implied  assumpsit.  To  maintain  this  kind  of  action  it 
was  necessary  for  the  plaintiff  to  allege  and  prove  ownership  of 
the  timber  trees;  and  this  might  have  been  done  by  showing 
title  to  the  land  from  which  the  trees  were  cut,  or  by  showing 
ownership  of  them  in  some  other  way,  or  such  a  possession  of 
them  as  would  invest  him  with  the  character  of  temporan' 
owner ;  but  mere  proof  of  possession  of  the  land  from  which  the 
trees  were  cut  would  not  entitle  him  to  recover  their  value  in  an 
action  ex  contraotu. 

The  plaintiff  having  obtained  a  verdict,  the  defendant  moved 


Digitized  by 


Google 


DuREN  17.  Strait.  467 


November  Term,  1881. 


for  a  new  trial,  which  was   refused,  and   from   the  judgment 
'entered  on  the  verdict  the  defendant  appeals  on  several  grounds. 

The  first  iK)sition  taken  by  the  appellant  is  that  the  Circuit 
judge  erred  in  refusing  to  charge  the  jury  "  that,  in  an  action  of 
this  kind,  under  the  pleadings,  the  plaintiff,  in  order  to  recover, 
must  show  actual  paper  title  to  the  land  from  which  the  timber 
was  taken  or  possession  for  the  statutory  period,  with  color  of 
title,  embracing  the  same,"  and  on  the  contrary  instructing  the 
jury  "  that  actual  possession  of  said  land,  or  constructive  posses- 
sion under  color  of  title,  for  lesju  than  the  statutory  period  is 
sufficient  to  enable  the  plaintiff  to  sustain  the  action  in  its  present 
amended  form,  unless  the  defendant  has  shown  title  or  possession 
by  himself,  or  title  by  some  one  under  whom  he  claims."  We 
•cannot  say  that  there  was  any  error  in  refusing  to  charge  as 
requested,  inasmuch  as  it  may  be  that,  though  the  plaintiil* 
should  fail  to  establish  his  title  to  the  land  either  by  adverse 
possession  for  the  statutory  period,  or  by  r^ular  paper  title,  yet 
if  he  had  shown  his  ownership  of  the  trees,  acquired  after  they 
were  severed  from  the  freehold,  or  such  a  possession  of  them  as 
would  invest  him  with  the  character  of  temporary  owner,  he 
would  be  entitled  to  recover. 

But  we  think  there  was  error  in  instructing  the  jury  that  mere 
proof  of  possession  of  the  land  from  which  the  trees  were  taken 
would  be  sufficient  to  entitle  the  plaintiff  to  recover  the  value  of 
the  trees  in  an  action  of  the  character  of  the  one  now  under  con- 
sideration, unless  the  defendant  showed  title  to  or  possession  of 
the  land  in  himself,  or  title  in  some  one  under  whom  he  claims. 
iSuch  a  proposition  seems  to  us  to  ignore  the  distinction,  herein- 
before pointed  out,  between  the  action  of  tort  to  recover  damages 
done  to  the  possession  of  land,  and  the  action  ex  contraotu  to 
recover  the  value  of  the  trees  as  personal  property.  To  illustrate* 
this  distinction  more  broadly :  Suppose  the  plaintiff  had  actual 
possession  of  the  land,  and  the  timber  trees  in  question  had  been 
cut  on  the  land  and  carried  off  by  A.,  and  afterwards  taken 
possession  of  by  B.,  and  converted  to  his  own  use.  Now  the 
plaintiff  could  maintain  an  action  of  tort  against  A.  for  a  trespass 
upon  land  in  his  possession,  upon  mere  progf  of  his  possession, 
unless  A.  could  show  title  to  the  land  in  himself  or  in  some  one 
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under  whom  he  was  acting.  But  such  an  action  could  not  be 
maintained  against  B.,  who  never  committed  any  trespass  on  the 
land,  and  plaintiff's  only  remedy  against  B.  would  be  an  action 
to  recover  the  value  of  the  trees  which  he  had  converted  to  his 
own  use ;  and  to  maintain  such  an  action  it  would  be  necessary 
for  him  to  allege  and  prove  his  ownership  of  the  property  whose 
value  he  was  seeking  to  recover.  Mere  proof  of  possession  of 
the  land  from  which  the  trees  were  originally  taken  would  not 
be  sufficient,  unless  such  passession  was  of  such  a  character  and 
sufficiently  long  to  give  him  a  statutory  title  to  the  land. 

So,  here,  the  right  to  sue  for  the  trespass  committed  on  the 
land  by  Sinclair  having  been  lost  by  the  death  of  Sinclair,  the 
plaintiff  can  only  sue  for  the  value  of  what  he  allies  is  his 
property  which  had  been  taken  from  him,  and  to  recover  in  such 
an  action  he  must  prove  his  ownership  of  the  property  taken, 
and  this  he  may  do  either  by  showing  a  title  to  the  land  from 
which  the  trees  were  cut,  or  that  he  acquired  the  ownership  of 
the  trees  afler  they  were  converted  into  personal  property  by 
being  severed  from  the  freehold,  either  by  such  a  possession  of 
them  as  invested  him  with  the  character  of  owner,  or  in  some 
other  way ;  but  mere  proof  of  possession  of|  the  land  will  not  be 
sufficient. 

The  next  position  taken  by  the  appellant  is  that  the  Circuit 
judge  erred  in  instructing  the  jurj^  that  the  plat  made  and  used 
on  the  trial  of  the  cast^  of  /.  jB.  Massey  et  dl,  v.  Wi/lie  R,  Duren 
et  cU.y  dated  September  20th,  1869,  cx)uld  avail  the  plaintiff 
as  color  of  title,  though  it  remained  among  the  records  of  the 
court  and  was  not  in  the  pQssession  of  the  plaintiff.  It  seems 
that  some  years  before  this  action  was  commenced  Massey  and 
others  brought  an  action  against  Wylie  K.  Duren  to  recover 
l)08session  of  a  tract  of  land  which  was  claimed  by  A\'ylie  R. 
Duren  as  the  property  of  his  son,  then  a  minor,  the  present 
plaintiff.  For  the  purposes  of  that  trial  a  plat  was  made  by 
the  surveyors  appointed  under  the  order  of  the  court  showing 
Duren's  claim,  which  covered  the  land  from  which  the  timber 
trees  sued  for  in  this  case  were  cut.  That  case  resulted  in  a 
verdict  for  the  defendant,  and  the  plat  used  on  the  trial,  as  is 
usually  the  case,  was  left  in  the  record  of  that  cause. 
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We  are  unable  to  see  any  reason  why  the  plaintiff  could  not 
rely  upon  this  plat  as  color  of  title.  The  fact  that  it  ^as  not  in 
the  possession  of  the  plaintiff  but  remained  in  the  record  of  the 
above-mentioned  cause  cannot  make  any  difference.  That  would 
seem  to  be  the  appropriate  place  for  it,  and  it  certainly  furnished 
evidence  of  the  extent  of  plaintiff's  claim.  In  Simmons  v.  Par- 
sons, 2  Hill  492,  color  of  title  is  defined  to  be  "  anything  which 
shows  the  extent  of  the  occupant's  claim."  It  certainly  was 
competent  evidence  to  go  to  the  jury  to  show  that  the  plaintiff, 
or  those  then  acting  for  him,  when  that  plat  was  made,  claimed 
the  land  embraced  within  the  lines  of  that  plat,  and  that  clearly 
would  avail  the  plaintiff  as  color  of  title.  See  Slice  v.  Derrick, 
2  Rich.  629. 

The  last  position  taken  by  the  appellant  l^  based  upon  the 
ground  that  the  Circuit  judge  erred  in  refusing  the  motion  for  a 
new  trial,  "  there  being  no  evidence  that  the  plaintiff  had  title 
to  the  timber  or  was  in  actual  or  constructive  possession  of  the 
land  from  which  it  was  taken."  There  certainly  was  some  evi- 
dence on  both  of  these  points,  and,  therefore,  this  ground  need 
not  be  considered  fiirther. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed  and  that  the  case  be  remanded  to  that  court 
fur  a  new  trial. 

SiMi'SON,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1147. 
MANER  V.  WILSON. 


1.  Whether  a  decree  recommitting  a  report  in  intermediate  and  can  be 
reviewed  after  a  further  decree  uj)on  the  second  report  is  not  involved 
here,  inasmuch  as  the  first  decree  was  filed  in  vacation  and  no  written 
notice  of  its  filing  was  ever  served  upon  these  appellants. 

2.  A  mortgage  stipulated  for  the  payment  of  a  sum  of  money,  "  with  interest 
at  nineteen  per  cent.,  payable  November  Ist,  next."  Held,  that  after 
November  Ist,  tlie  debt  bore  interest  at  seven  per  cent.,  even  though  the 
debtor  may  have  afterwards  admitted  his  liability  to  pay  the  greater  rate, 
or  even  promised  to  pay  it. 
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3.  Under  the  act  of  1866,  (13  Stal.  318 ;  Oen,  SloL  ch.  LV.  ^  5,)  to  continue 
the  higher  rate  after  the  obligation  fell  due,  it  was  necessary  that  an  agree- 
ment to  that  effect  sliould  appear  in  the  original  contract  and  in  writing. 

4.  A  judgment  bears  interest  at  seven  per  cent,  per  annum,  and  no  more  can 
be  collected  by  an  assignee,  the  evidence  showing  an  assignment  and  not 
an  advance  of  money  at  a  stipulated  rate  of  interest  to  pay  it  ofT. 

5.  A  decree  decided  the  principles  upon  which  an  accounting  should  be  had 
and  referred  the  case  back  for  a  statement  of  accounts  and  for  further  testi- 
mony upon  certain  specified  matters.  At  reference  held  for  such  purposes, 
proof  was  offered  of  a  note  and  tax  receipt  not  discovered  nor  produced 
before  that  time.  Held,  that  the  proof  should  have  been  received— the 
business  being  still  under  consideration  and  unfinished,  equity  vnW  not 
allow  any  newly-discovered  matter  of  importance  to  be  excluded  for  no 
other  reason  than  that  it  was  not  brought  forward  in  the  first  instance. 

6.  Under  the  circumstances  of  this  case,  items  of  the  account  disallowed  by 
referee  and  allowed  by  the  Circuit  judge,  were  referred  back  for  further 
testimony. 

7.  Parties  taking  wrongful  possession  of  lands  of  another  are  liable  to  aooount 
for  the  rental  value  and  not  simply  for  the  rents  and  profits  received.  But 
the  latter  may  sometimes  be  the  true  measure  of  the  former. 

8.  In  a  conflict  between  referee  and  Circuit  judge  on  a  question  of  fact  in  a 
case  in  chancery,  the  latter  is  prima  facie  right,  and  where,  after  several 
estimates  have  been  put  upon  the  rental  value  of  lands,  the  Circuit  judge 
reached  a  conclusion  not  unsupported  by  evidence,  this  court  affirmed  hi* 
decree. 

9.  Where  property  is  sold  under  execution,  the  proper  credit  to  be  entered 
upon  the  amount  due  is  the  net  proceeds  of  the  sale  after  payment  of  coste 
and  expenses. 


Before  Wallace,  J.,  Hampton,  March,  1881. 

Action  by  Samuel  P.  Maner  and  others,  devisees  of  James  W, 
Ijawton,  deceased,  against  B.  J.  Wilson  and  U.  B.  Wilkinson^ 
commenced  in  April,  1879.     The  opinion  states  the  case, 

Mr.  J^,  Warren,  for  appellants. 

Mr,  Roht,  Aldrichy  contra. 

March  1st,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McGowAN,  A.  J.  James  W.  Lawton  died  March  8th,  1870, 
in  possession  of  a  tract  of  land,  consisting  of  1,250  acres  in 
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Hampton  county,  and  other  property  necessary  for  the  cultivation 
of  such  a  plantation,  viz.,  horses,  mules,  oxen,  stock,  cotton, 
plantation  tools,  guano,  &c.  He  left  a  will  by  which,  afi^r 
several  minor  legacies,  he  devised  and  bequeathed  all  his  prop- 
erty to  Mrs.  Mary  Ann  Maner  for  life,  and  after  her  death  to 
her  children.  Mrs.  Maner  is  now  dead,  and  her  children  are  the 
plaintifis  claiming  the  property. 

Shortly  before  his  death  (April  3d,  1868,)  the  testator,  being 
indebted  to  Wilkinson  &  Wilson,  factors,  of  Savannali,  Greorgia, 
for  supplies  to  run  his  farm,  executed  to  them  a  mortgage  and 
lien,  which  provided  as  follows :  "  In  consideration  of  advances 
made  to  me  by  Wilkinson  &  Wilson,  to  the  sum  of  $2,500,  with 
interest  at  nineteen  per  cent.,  payable  November  1st,  next,  said 
advances  having  been  made  to  assist  nie  in  my  planting  opera- 
tions during  the  year  1868,  I  do  hereby  declare  and  create  a 
lien  or  mortgage  to  the  said  Wilkinson  &  Wilson  on  all  that 
plantation  containing  1,250  acres,  and  on  all  crops  to  be  culti- 
vated on  said  place  this  year,  also  on  eight  mules,  six  cows  and 
calves,  two  yoke  oxen,  forty  sheep,  three  wagons,  &c.,  to  secure 
the  said  payment.  And  I  do  hereby  constitute  said  firm  my 
agents  to  sell  and  make  titles  to  said  place  and  crops  and  all 
other  property  herein  mentioned,  repaying  themselves  for  the 
advances,  with  interest,  fees  and  expenses  incurred,"  &c. 

On  April  16th,  1869,  the  testator  also  executed  to  the  defend- 
ants, Wilkinson  &  Wilson,  a  deed  in  fee  of  the  same  property, 
real  and  personal,  "  in  consideration  of  eight  thousand  dollars 
paid  by  said  firm  to  him."  La\vton  remained  in  possession  of 
the  property  until  his  death  in  1870,  when  Wilkinson  &  Wilson 
took  possession  of  all  the  property,  real  and  personal,  covered  by 
the  deed  of  April  16th,  1869,  and,  in  addition,  four  tons  of  guano 
found  on  the  place.  In  April,  1870,  the  defendants  had  sold 
personal  property  on  the  place  to  the  amount  of  $850,  under  a 
judgment  and  execution  against  James  W.  Lawton,  which  they 
had  purchased  and  aasigned  to  them  April  22d,  1869,  by  one  R. 
R.  Turner.  The  said  defendants  also  rented  the  plantation  as 
their  own  property  for  about  nine  years  from  the  death  of  testa- 
tor in  1870. 

In  1879  the  plaintiffs,  as  remaindermen  under  the  will  of  James 
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W.  Lawton,  instituteil  these  proceedings  against  the  defendants 
to  have  the  paper  executed  as  a  deed  bearing  date  April  16th, 
1869,  declared  to  be  a  mortgage,  and  to  ascertain  the  true  amount 
due  by  the  testator  Lawton  to  the  defendant*^,  and  to  have  the 
land  reconveyed  to  them  and  an  account  taken  of  the  rents  and 
profits  thereof  while  in  possession  of  defendants  under  their 
claim  as  owners.  The  defendants  answered,  claiming  the  land 
under  their  deed.  Judge  Fraser  first  heard  the  case  and  filed 
his  decree  December  19th,  1879,  holding  that  the  said  deed  should 
stand  as  a  mortgagey  and  ordering  that  the  clerk  of  the  court, 
W.  J.  Causey,  Esq.,  as  referee,  should  take  an  account  of  the 
amount  due  to  the  defendants  by  James  W.  Lawton  at  the  time 
of  his  death — the  defendants  to  be  actors  in  the  accounting — the 
personal  property  taken  and  the  rents  of  the  land  to  be  set  down 
as  credits,  making  all  proper  allowance  for  interest  and  taxes. 
From  this  decree  there  was  no  appeal. 

The  referee  took  the  testimony  and  made  his  report,  and  it 
will  only  be  necessary  to  refer  to  two  or  three  of  the  points  made. 
The  defendants  were  allowed  to  the  extent  of  $800  and  interest 
at  seven  per  cent,  upon  their  account  current  for  advances,  whfch 
had  been  rendered  to  I^wton,  November  24tli,  1869,  and  also 
tlie  balance  of  the  judgment,  $2,012.61,  against  J.  W.  I^awtou, 
which  they  had  purchased  and  had  assigned  to  them  at  tlie  rate 
of  seven  per  cent,  interest  per  annum.  And  these  demands  were 
to  be  credited  with  the  rental  value  of  the  land  for  nine  year%y 
$8,500,  and  interest  on  each  year's  rent  from  the  end  of  that 
year,  and  the  value  of  personal  property  sold  under  execution, 
$850  and  interest  thereon,  and  the  value  of  four  tons  of  guano 
found  on  the  place  at  $80  per  ton  and  interest  thereon. 

To  this  report  both  parties  filed  exceptions.  The  plaintifis 
claiming  that  the  referee  should  have  held  the  account  stated  for 
advances  barred  by  the  Statute  of  Limitations,  or,  if  not,  that  no 
interest  should  have  been  allowed  thereon,  and,  also,  that  too 
little  was  allowed  for  the  rents,  which  should  have  been  at  least 
$1,200  per  annum.  The  defendants  excepted  because  the  referee 
had  not  allowed  the  whole  account  stated,  $1,690.61  and  interest, 
on  the  account,  as  well  as  the  assigned  judgment  at  the  rate  of 
nineteen  per  cent,  per  annum  for  the  whole  time  until  paid,  and, 
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also,  because  the  referee  charged  "  rental  value,"  when  he  should 
have  found  *^  that  the  defendants  were  only  chargeable  with  the 
amounts  actually  received  from  the  annual  rents." 

The  case  upon  the  exceptions  came  on  to  be  heard  before  Judge 
Pressley,  who  filed  his  decree  July  28th,  1880,  overruling  the 
Statute  of  Limitations  and  sustaining  the  referee  in  charging 
rental  value  instead  of  rents  and  profits  received  for  the  land ; 
but  holding  that  the  whole  of  the  account  stated  for  advances, 
$1,690.61,  should  have  been  allowed  the  defendants,  and  that 
botli  this  account  and  the  assigned  judgment  should  bear  interest 
at  the  raJte  of  nineteen  per  cent,  per  annum.  The  judge  recom- 
mitted the  case  to  the  referee  to  take  further  testimony  and  restate 
the  at^counts  between  the  parties  according  to  the  principles  above 
decided.  "  Either  party  is  free  to  offer  testimony  as  to  the  value 
of  the  annual  rents,  or  the  guano,  personalty,  property  shipped 
to  Savannah  or  sold  by  the  sheriff,"  &c. 

The  referee  took  further  testimony  and  again  stated  the 
accounts.  •  Upon  this  accounting  the  defendants  offered  a  new  item 
of  indebtedness  against  J.  W.  Lawton,  which  had  not  appeared 
before,  viz.,  a  sealed  note,  as  follows : 

"  ^1,200.  On  or  before  the  first  of  November  next  I  promise 
to  pay  Wilkinson  &  Wilson  or  order  twelve  hundred  dollars 
for  plantation  supplies  to  assist  me  in  hxy  planting  operations  the 
present  year.  In  consideration  of  which  supplies  furnished  nic 
by  Wilkinson  &  Wilson  I  obligate  and  bind  myself  to  consign  to 
them  my  cotton  crop  of  three  hundred  and  fifty  acres  production 
to  sell  and  repay  themselves  for  all  advances  and  customary 
<»liari]^es,  &c. 

"  J.  W.  Lawtox.  [l.  s.] 

"  June  5th,  1867." 

Also  tax  receipt  for  1869,  $101.06. 

The  referee  made  his  report  restating  the  old  items  of  account 
accoixiing  to  the  principles  of  Judge  Pressley's  decree,  but  refus- 
ing to  allow  the  defendants  the  aforesaid  note  for  $1,200,  and  the 
tax  receipt,  on  the  ground  that  they  were  new  matter,  and  not 
within  the  terms  of  Judge  Pressley's  order  of  reference.  Both 
parties  again  excepted,  and  Judge  Wallace  overruled  the  report 
in  so  far  as  it  excluded  the  note  for  $1,200  and  the  tax  receipt 
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for  $101.06,  and  allowed  a  credit  of  the  gross  amount  of  sheriff's 
sales,  $850,  instead  of  the  net  balance  of  $678.85.  The  judg- 
nient  also  modified  the  report  by  reducing  the  rental  value  of  the 
land  to  the  amount  of  rents  actually  received,  and  again  ordered 
the  report  to  be  recommitted  to  the  referee. 

The  plaintiffs  appeal  to  this  court  from  the  decree  of  Judjre 
Pressley  upon  the  following  grounds : 

1.  "  Because  his  Honor  erred  in  allowing  interest  at  ninetecD 
per  cent,  on  the  account  current  of  $1,691.61  and  the  judgment 
of  $2,012.61,  and  overruling  referee's  report  that  interest  on 
same  be  fixed  at  seven  per  cent. 

2.  "  Because  his  Honor  erred  in  overruling  the  referee's  report 
rejecting  as  inadmissible  a  copy  of  a  letter  said  to  liave  been 
written  by  defendants  to  Lawi:on  in  his  life-time,  and  witnesBes' 
statement,  after  Lawton's  death,  as  to  what  Lawton  said  or 
agreed  to  verbally  in  reply  about  terms  of  said  letter. 

3.  "  Because  his  Honor  erred  in  not  sustaining  the  refeteeV 
report  that  $800  was  only  due  by  Lawton  on  the  account  current 
at  time  of  his  death." 

The  plaintifis  also  appeal  from  Judge  Wallace's  decree  ujwn 
the  following  grounds : 

1.  "Because  he  erred  in  not  sustaining  plaintiff's  exception 
to  the  report  of  referee,  that  the  rental  value  of  the  land  was 
worth  $1,200  annually,  and  in  allowing  only  ten  bales  of  cotton 
annually  as  rent,  Judges  Fraser  and  Pressley  having  decided 
that  the  defendants  had  taken  possession  of  the  land  unlawfully 
and  were  to  be  charged  with  such  rents  as  the  land  could  have 
brought  on  fair  competition  in  open  market. 

2.  "  Because,  at  any  rate,  his  Honor  erred  in  overniling  the 
referee's  report  that  the  rental  value  of  the  land  was  $1,200  par 
annum. 

3.  "  Because  his  Honor  erred  in  overruling  the  referee's  report 
which  was  adverse  to  the  allowance  of  the  tax  receipt  of  1869  for 
$101.06  and  the  note  for  $1,200 — the  same  not  l)eing  authorized 
by  Judge  Pressley's  decree. 

4.  "  Because  his  Honor  erred  in  cfverruling  the  referee's  report 
allowing  $850  worth  of  personalty  sold  under  execution,  as  well 
as  $407.61  worth  of  guano. 
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5.  "Because  their  Honors^,  Judge  Pressley's  and  Judge  Wal- 
lace's, decrees  were  otherwise  contrary  to  law  and  the  preponder- 
ance of  the  evidence." 

In  the  first,  place  objection  is  made  that  it  is  too  late  to  appeal 
from  the  decree  of  Judge  Pressley,  which,  as  respondents  claim , 
was  not  "  an  intermediate  decree  necessarily  affecting  the  judg- 
ment not  before  appealed  from,"  but  a  final  judgment,  which 
cannot  be  reviewed  upon  appeal  from  Judge  Wallace's  decree. 
Judge  Prestiley's  decree,  after  declaring  the  principles  which 
should  govern  in  the  accounting,  I'ecommitted  the  whole  matter 
to  the  referee  to  state  the  account,  and  at  least  to  that  extent  was 
au  intermediate  order ;  but  without  going  into  the  question 
whether  Judge  Pressley's  decree  can  be  reviewed  on  appeal  from 
Judge  Wallace's  deci-ee,  it  is  enough  to  say  that,  as  admitted,  the 
decree  of  Judge  Pressley  was  filed  in  vacation  and  no  written 
notice  of  it  was  served  on  appellants.  The  object  of  the  notice 
required  is  to  apprise  the  appellant  that  the  respondent  intends 
to  insist  on  an  appeal  within  fhe  time  fixed  by  law,  and  unless 
such  notice  is  given  the  api)cllant  is  unrestricted  as  it  r^rds  the 
time  within  which  an  appeal  may  be  taken.  "  The  time  for  giv- 
ing notice  of  appeal  from  a  judgment  filed  in  vacation  begins  to 
run  from  the  receipt  of  Avritten  notice  of  the  judgment,  notwith- 
standing actual  notice."     Lake  v.  Mow^e,  12  5^.  C.  563. 

In  regard  to  the  exceptions,  we  will,  for  the  sake  of  clearness^ 
consider  them  according  to  subject  matter. 

First,  as  to  the  claims  of  defendants : 

I.  It  seems  that  an  account  current  from  Wilson  &  Co.  to  J. 
W.  Lawton  was  in  evidence,  and  it  is  to  be  regretted  that  it  is 
not  in  "  the  case  "  as  presented  here.  In  regard  to  that  account 
nothing  appears  but  a  mere  statement  that  it  bears  upon  its  face, 
"  A  balance  of  $925  on  January  12th,  1869,  and  also  items  of 
merchandise  and  cash  furnished  to  Lawton  during  the  months  of 
April,  May,  June,  July,  August,  September,  October  and  Novem- 
ber, aggregating  $2,730.61,  reduced  by  credit  to  the  amount  of 
$1,690.61  due  Wilson,  November  24th,  1869."  In  the  first 
report,  under  Judge  Eraser's  decree,  the  referee  allowed  of  this 
balance  only  $800  and  interest  on  it  at  seven  per  cent.  Judge 
Presslev  decreed  that  the  defendants  were  entitled  to  the  whole 
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balance  of  the  account  as  rendered,  ^1,690.61,  with  interest 
thereon,  until  paid,  at  the  mte  of  nineteen  per  cent  per  annum. 
In  the  second  report  this  amount  and  interest  a.s  decreed  bv 
Judge  Pressley  were  retained. 

We  have  not  the  means  of  determining  whether  that  balance 
was  correct  or  not,  except  in  so  far  as  interest  at  nineteen  per 
cent,  after  Noveinbei'  Isty  1868,  entered  into  it.  We  casmot 
agree  that  any  balance  of  the  account  which  remained  unpaid 
should  l)ear  more  than  seven  per  cent,  interest  afia'  November  Isi, 
1868.  At  the  time  the  lien  or  crop  mortgj^e  for  advances  was 
executed,  April  3d,  1868,  the  law  of  1866  was  of  force,  which 
provided  as  follows :  "  In  all  cases  of  contract  for  the  hiring, 
lending  or  use  of  money,  wherein,  by  the  terms  of  the  original 
contract,  no  specific  rate  of  interest  shall  have  been  agi*eed  upon 
in  writing,  signed  by  the  party  to  be  charged  therewith,  the  1^1 
interest  shall  be  and  remain  at  the  rate  of  seven  per  cent,  per 
annum."     13  Stat.  318. 

In  thus  cjwe  there  was  a  contract  wherein  a  specific  rate  of 
interest  was  agreed  upon  in  writing,  signed  by  the  party  to  be 
charged  therewith,  but  that  contract  wjis  in  these  words :  "  tmih 
interest  at  nineteen  per  cent,  payable  first  NovemBer  yiext^'  (1868). 
That  contract  caiTied  the  interest  at  nineteen  per  cent,  until  the 
atlvances  were  due  and  payable  on  November  1st,  1868,  and  no 
longer.  This  court  has  held  "  that  if  the  debt  bears  a  fixed  rate 
of  interact  on  its  face  higlier  or  lower  than  that  pro\aded  by  law, 
the  interest  fixeil  by  law  attaches  on  it,  for  the  detention  of  the 
principal  sum  after  the  debt  becomes  due,  where  the  parties  do  not 
contract  that  it  shall  be  the  rate  after  that  time."  Langslon  v. 
S.  C,  Railroad  Company,  2  S.  C,  248.  In  several  subsequent 
ca.«es  it  lias  been  held  that  it  is  always  a  question  of  intention,  to 
be  derived  from  the  terms  of  the  obligation  itself,  whether  the 
party  agreed  that  the  specified  interest  should  continue  to  run 
after  it  fell  due.  Sharpe  v.  Lee,  14  S.  C  341 ;  Mobley  v.  DavegOj 
ante  p.  73. 

The  only  paper  in  this  case  signed  by  the  party  to  be  charged, 
which  mentions  nineteen  per  cent  interest,  is  the  lien  or  mortgage 
of  April  3d,  1868,  due  November  1st,  1868 ;  and  there  is  nothing 
in  that  paper  which  authorizes  the  construction  that  Lawtons 
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promise  to  pay  nineteen  per  cent,  on  advances,  ^^  payable  first 
November  next,^^  was  intended  to  reach  beyond  the  time  the  money 
fell  due.  We  do  not  see  how  it  can  alter  the  result  if  the  account 
for  advances,  with  interest  calculated  at  nineteen  i)er  vent.,  was 
rendered  to  Lawton  in  his  life-time ;  and  there  was  no  evidence 
that  he  objected  to  it,  or  even  if  it  were  shown  that  he  verbally 
promised  that  the  interest  should  continue  to  run  at  nineteen  per 
cent,  on  the  balance  after  it  became  due  and  payable,  in  order 
to  continue  that  interest  after  the  obligation  fell  due  it  seems  that 
two  things  were  necessary ;  first,  that  it  should  appear  to  be  the 
agreement  of  the  parties  that  the  interest  should  so  run,  and,  sec- 
ond, that  such  agreement  should  appear  in  xariting  in  the  original 
contrad.  No  such  agreement  appears  in  the  contract,  and,  as  a 
(X)nsequence,  the  balance  of  the  account  for  advances  will  bear 
interest  at  the  rate  of  set^en  per  cent,  from  and  aftei'  Xovemher 
1st,  1868. 

II.  In  reference  to  the  balance  of  the  judgment  of  E.  C. 
Wade  &  Co.  v.  James  W.  Lawton,  $2,012.61,  which  was  assigned 
to  defendants  April  22d,  1869,  the  interest  should  be  allowed  at 
the  rate  of  seven  per  cent.  It  nowhere  appears  how  much  was 
paid  for  the  judgment.  There  is  no  charge  for  the  money,  as 
such,  advanced  for  the  judgment,  which  was  not  "  taken  up," 
but  assigned  and  kept  in  force  as  a  judgment,  and,  as  we  under- 
stand it,  certain  personal  property  of  I^a^vton,  after  his  death, 
was  actually  levied  and  sold  under  it.  A  judgment  at  law  l)cars 
interest  at  the  rate  of  seven  per  cent,  per  annum.     Gen.  Stat.  318. 

We  can  find  no  evidence  in  the  case  that  Lawton  ever  agreed  in 
writing  to  pay  nineteen  per  cent,  interest  for  any  ad>'anees  except 
for  agricultural  purposes.  The  money  with  which  the  oxe<!ution 
was  purchased  was  not  advanced  for  agricultural  puri)oses,  and 
we  cannot  infer  such  a  (X)ntract,  as  to  the  judgment,  from  the 
mere  fact  that  he  promised  that  interest  for  a<lvan(x»s  to  make 
crops.  We  do  not  think  that  the  money  with  which  the  judg- 
ment was  purchased  "  stands  on  equal  footing  with  the  advances 
in  the  account  current."  So  far  as  the  interest  on  the  judg- 
ment is  concenitxl,  the  decree  of  the  Circuit  Court  is  reversed, 
and  the  interest  on  the  judgment  will  be  calculated  at  seven  per 
cent,  according  to  law. 
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III.  The  claim  for  the  $1 ,200  agricultural  note  was  not  made 
until  the  last  reference  under  Judge  Pi'essley's  decree,  which 
authorized  the  referee  "  to  take  further  testimony  and  state  the 
account  between  the  parties  according  to  the  principles  therein 
announced/'  either  party  being  free  to  offer  testimony  as  to  the 
value  of  the  annual  rents,  or  the  guano,  personalty,  property 
shipped  to  Savannah  or  sold  by  the  sheriff,  &c.  Under  this 
order  the  referee  held  that  he  could  take  testimony  ordy  on  the 
points  specially  indicated,  and  refused  to  consider  the  new  maUer 
— the  note  and  tax  receipt — then  presented  for  the  first  time. 

Judge  Wallace  overruled  the  report  upon  this  subject,  and 
ordered  the  note  and  tax  receipt  to  be  allowed.  The  ground 
upon  which  the  referee  excluded  these  matters  was  not  sufficient. 
The  order  was  to  ascertain  the  debt  of  the  defendants  against 
Lawton  at  the  time  of  his  death.  The  business  being  still  under 
consideration  and  unfinished,  equity  will  not  allow  any  newly- 
discovered  matter  of  importance  to  be  excluded  for  no  other 
reason  than  that  it  was  not  brought  forward  in  the  first  instance. 

As  was  said  in  the  case  of  Gist  v.  Gist,  Bail.  Eq,  343 :  "  In 
strictness  this  claim  comes  too  late ;  it  ought  to  have  been  made 
before  the  master  on  the  reference.  This  was  not  done,  and  there 
was  neither  any  exception  to  his  report  on  that  ground,  nor  was 
the  point  made  at  the  hearing  in  the  court  below.  Still,  how- 
ever, I  suppose  it  to  be  within  the  competency  of  this  court,  if 
any  claim  or  ground  of  defense  has  been  casually  omitted  to  be 
made,  to  afford  the  parties  an  opportunity  of  trying  its  merits, 
and  the  court  is  always  reluctant  whilst  the  case  is  in  its  power 
to  exclude  any  apparently  just  claim  or  defense." 

There  seems  to  be  no  doubt  about  the  tax  receipt  for  1869, 
which  was  before  the  defendants  took  possession  of  the  land,  and 
if  it  was  not  included  in  the  account  stated,  should  be  allowed. 

But,  as  to  the  note,  it  seems  strange  that  in  such  a  controversy 
the  defendants  should  have  entirely  overlooked  an  item  of  debt 
for  $1,200,  or  so  far  miscalculated  the  amount  of  their  claim, 
when  Mr.  Wilson  said  in  his  testimony  "that  Lawton  owed 
them  $900,  in  January,  1869."  The  note  bears  date  June  5th, 
1867,  and  is  in  the  nature  of  a  lien  for  agricultural  advances. 
Its  terms  show  that  it  was  given,  not  to  be  collected  as  an  ordi- 
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nary  money  demand,  but  to  cover  plantation  supplies  for  1867, 
a^  the  lien  for  $2,600  was  given  for  the  year  1868,  "in  con- 
sideration of  which  supplies  Lawton  bound  himself  to  consign 
to  them  his  cotton  crop  of  three  hundred  and  fifty  acres  produc- 
tion to  sell  and  repay  themselves  for  all  advances  and  customar)' 
charges,^'  &c.  There  is  no  proof  as  to  what  extent  supplies 
were  furnished  Lawton  in  1867,  nor  how  much,  if  any,  of  his 
•cotton  crop  of  that  year  went  in  payment.  The  defendants  did 
not  claim  the  lien  for  $2,500  in  1868,  but  rendered  a  formal 
account  current  for  supplies  down  to  November,  1869,  which 
included  charges  anterior  to  that  time.  Unexplained,  the  pre- 
sumption would  be  that  this  account  included  balance  for  all 
advances  previously  made.  It  is  not  to  be  supposed  that  the 
defendants  would  render  a  formal  account  for  supplies,  omitting 
those  made  in  1867  to  the  extent  of  $1,200,  and,  accordingly, 
Mr.  Wilson  states  in  his  testimony  that  "  when  we  made  up 
account  current  we  put  in  all  appearing  on  the  books." 

It  may  be  that  the  itemized  account  rendered  will  show  the 
truth  of  the  matter.  If  it  turns  out  that  supplies  were  furnished 
in  1867  to  the  amount  of  this  lien  note,  and  they  have  never 
been  paid  for  or  included  in  the  account  stated,  the  claim  should 
be  allowed.  But  we  think  the  note  should  be  referred  back  to 
the  referee  to  ascertain  all  the  facts  connected  with  it :  why  the 
delay  in  producing  it,  and  especially  whether  the  supplies  covered 
by  it  were  furnished  in  1867,  and  if  so,  whether  they  were 
included  in  the  account  rendered,  or  have  been  paid  for  in  whole 
or  in  part  by  cotton  or  otherwise ;  and  it  is  so  ordered. 

Second,  as  to  the  claims  against  defendants : 

I.  In  reference  to  the  rents  of  the  land.  The  defendants  took 
possession  of  the  plantation  May  4th,  1870,  and  held  it  and 
rented  it  until  January  Ist,  1879,  as  owners  under  a  paper,  in 
form  a  deed,  but  which  has  been  declared  to  be  a  mortgage.  It 
is  conceded  that  the  land  did  not  belong  to  the  defendants, 
and  they  must  account  for  rents,  but  the  contest  is  as  to  what 
amount  they  shall  be  required  to  pay.  The  plaintifis  contend 
that  the  defendants  are  chargeable  with  such  rent  as  they  could 
have  received  if  they  had  offered  the  plantation  for  rent  on  fair 
competition  in  open  market ;  and  the  defendants  insist  that  they 
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are  only  liable  for  the  actual  rents  and  profits  received  while 
they  had  possession.  Judge  Pressley  held  that  the  view  of  the 
plaintifis  was  the  correct  one — that  the  defendants  should  aoooimt 
for  "  the  rental  value  " — for  the  reason  that  they  took  possession 
without  due  process  of  law,  and  liad  no  right  to  cause  loss  to  the 
estate  of  Lawton  by  their  unsuccessful  planting  experiment,  and 
so  he  construed  Judge  Fraser^s  decree.  We  concur  in  this  \iew. 
The  occupancy  of  the  defendants  certainly  bears  no  analogy,  as 
was  contended,  to  that  of  a  tenant  in  common,  as  against  his 
co-tenant,  who  is  in  possession  of  his  part  as  of  right.  "  One 
tenant  in  common  cannot  maintain  a  possessory  action  against 
his  co-tenant  except  for  an  actual  ouster ;  but  if  he  ousts  the 
other  co-tenants,  and  keeps  them  out  by  force,  then  he  would  be 
liable  as  a  trespasser  for  the  rental  value, ^^  &c.  Jones  v.  Masseyy 
14  8.  a  307. 

The  defendants  entered  and  held  as  absolute  owners.  It  is 
true  that  they  had  a  conveyance  of  the  land,  in  form  a  deed,  but 
as  a  deed  it  has  been  held  to  be  invalid.  They  knew  it  wa;> 
intended  to  be  a  mortgage,  and  as  they  did  not  enter  and  hold  as 
mortgagees  they  are  not  entitled  to  be  considered  as  mortage© 
rightfully  in  possession. 

Under  this  judgment  the  referee  restated  the  accounts.  Th&re 
was  proof  as  to  the  amount  of  rents  actually  received,  and  con- 
flicting testimony  as  to  the  rental  value  of  the  land,  and  he  found 
tlie  rental  value  to  be  $1,200  per  annum. 

Judge  Wallace,  while  concurring  in  the  principle  upon  which 
the  rents  were  charged,  held  as  matter  of  fact  that  the  rents 
actually  received  were  substantially  the  same  as  those  the  planta- 
tion would  have  brought  "on  fair  competition  and  in  open 
market."  He  says :  "  That  in  fixing  the  rent  of  the  land  the 
proof  of  the  plaintiffs  and  the  finding  of  the  referee  tend  more 
to  show  what  the  plantation  was  worth,  in  the  opinion  of  the 
witnesses,  than  what  it  would  have  brought  during  the  time 
defendants  had  it  in  possession.  The  proof  is  that  it  brought 
ten  bales  of  cotton,  weighing  five  hundred  pounds  each,  and  the 
taxes  for  each  year  defendants  had  it  in  possession,  except  the 
last  year,  when  it  brought  nine  bales  and  the  taxes.  There  is  no 
proof  that  there  was  either  carelessness,  negligence  or  thriftless- 
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ness  in  the  renting  of  the  land,  or  that  there  was  any  desire  or 
intention  of  defendants  to  benefit  the  party  to  whom  they  rented 
it  by  allowing  him  to  have  it  at  an  under  value ;  on  the  contrary, 
it  is  proved  that  after  the  plaintiifs  c*ame  into  the  posse&sion  of 
the  place  they  rented  it  to  the  same  party  for  the  same  rent — 
nine  bales  of  cotton  and  the  ta^es.  My  conclusion  is  that  the 
rents  which  could  have  been  received,  had  the  place  been  offered 
on  fiiir  competition,  in  open  market,  are  ten  bales  of  cotton  and 
the  taxes  for  each  year  the  defendants  had  it  in  possession,  except 
the  last,  and  for  that  year  the  rent  should  be  nine  bales  and  the 
taxes."  Shall  this  ruling  of  the  Circuit  judge,  modifying  the 
finding  of  the  referee  upon  a  question  of  fact,  stand  as  the  judg- 
ment of  this  court  ? 

Being  a  case  in  chancery,  we  have  the  right  to  consider  all  the 
testimony,  which  we  have  done.  There  is  conflict  in  the  testi- 
mony, and  in  that  case  the  judgment  of  the  Circuit  judge  is  at  , 
least  j^rima  facie  right.  There  are  several  considerations  which 
induce  us  to  concur  with  him.  The  opinion  of  witnesses  as  to 
what  land  would  rent  for  is  necessarily  somewhat  sj>eculative. 
The  question  of  w^hat  land  would  rent  for  in  the  market  is 
not  always  identical  with  that  of  its  wortli.  During  at  least 
part  of  the  time  this  land  was  in  possession  of  the  defendants  the 
government  was  somewhat  unsettled  and  lalx)r  more  or  less 
demoralized.  The  defendants  did  not  occupy  the  land  them- 
selves, but  rented  it  to  othei's.  They  claimed  to  ha  the  owners, 
and  it  was  their  interest  to  get  full  rent.  This  is  the  third  esti- 
mate that  has  lieen  made  of  their  rents.  It  concerns  the  interest 
of  the  country  that  there  should  be  an  end  of  litigation.  Whilst, 
as  an  original  (piestion,  we  might  possibly  not  have  reached  the 
same  conclusion  which  the  Circuit  judge  did,  we  cannot  say 
his  ruling  as  to  the  amount  of  rents  was  error,  and  the  same  is 
affirmed. 

II.  The  sheriff,  under  the  execution  assigned  to  defendants, 
sold  personal  property  on  the  place  to  the  amount  of  §850,  of 
which  J171.15  was  applied  to  costs  and  expenses,  leaving  a  net 
balance  of  $678.85,  which  amount,  and  not  the  gross  sales,  the 
judge  ordered  to  be  credited  on  the  execution.  In  this  we  concur 
with  the  judge.     This  exception  is  overruled. 
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"  III.  The  defendants  found  on  the  place  when  they  took  pos- 
session, four  tons  of  guano,  worth  $407.61,  which  they  iised. 
The  defendants  deny  accountability  for  this,  alleging  tliat  they 
sold  the  guano  to  Lawton  in  his  life-time,  and  that  it  was  neither 
paid  for  nor  included  in  the  account  stat<^ — ^that  they  simply 
canceled  the  charge  by  taking  back  the  guano.  The  referee 
held  the  defendants  liable,  and  the  Circuit  judge  reversed  the 
report  in  that  particular.  This  item  is  I'ccommitted  for  further 
proof  under  Judge  Wallace's  order  of  reference. 

Subject  to  the  modifications  herein  made,  it  is  the  judgment 
of  this  court  that  the  judgments  of  the  Circuit  Court  be  affirmed. 

Simpson,  C.  J.,  and  McTver,  A.  J.,  concurred. 


CASE  No.  1149. 
STATE  V.  TH0RNBI:RG. 


A  party  was  projwrly  convicted  under  the  act  of  1880  (17  Stat.  460 1  for 
selling  licjuor  without  a  license  outside  c)f  an  incor|X)rate<l  town,  althongh 
the  liqnor  was  whiskey  sold  and  used  only  for  medicinal  purposes. 


Before  Ai.drich,  J.,  York,  June,  1881. 
The  opinion  states  the  cast*. 
Jlr.  J.  H.  Rion,  for  appellant. 
3Ii\  Solicitor  Gadon,  contra. 

March  4th,  1882.  The  opinion  of  the  court  was^  Jeliv- 
ercnl  by 

McGowAX,  A.  J.  This  was  an  indictment  under  the  act  <»f 
December,  1880,  for  .sellinjr  spirituous  liquors  without  a  license. 
Eugene  Lowry  testified  as  follows : 
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"Oil  or  about  twenty-first  of  this  month  (June,  1881,)  I 
bought  and  paid  for  a  (juart  of  whiskey  from  the  defendant, 
William  Thornburg.  His  place  is  outside  of  the  town  limits — 
outside  of  coq)oration — ^short  distance  outside.  It  is  in  this 
oountv',  York.  The  defendant  sold  it  to  me,  and  I  paid  him  for 
it.  I  have  a  very  sick  brother;  his  disease  is  consumption. 
The  doctor  uses  M'hiskey  in  the  treatment  of  brother's  case-  He 
told  my  father  to  send  to  Thornbur«^'s  for  whiskey,  because  his 
whiskey  was  better  than  any  other  he  could  get.  Father  sent 
nic  for  the  whiskey,  and  I  told  Thornburg  all  about  what  the 
doctor  said,  and  what  the  whiskey  was  wanted  for  before  I  got 
it.  Thornburg  owns  a  government  distillery  outside  the  cor- 
porate limits.  The  whiskey  I  bought  from  him  was  used  strictly 
in  the  way  for  which  it  was  lx)ught." 

The  judge  charged  the  jury  that  the  act  under  which  the 
indictment  was  framed  contained  no  exceptions  as  to  the  use  that 
might  be  made  of  the  spirituous  liquors  sold  ;  that  the  prohibi- 
tion was  absolute  and  without  excepti<m  against  all  selling  out- 
side of  the  corporate  limits  of  a  city,  town  or  village.  Hence,  if 
they  were  satisfied  that  the  sale  was  made  as  allied,  it  was  no 
defense  that  the  whiskey  was  bought  for  medical  i>urposes — was 
sold  for  such  puq)ose.s — and  that,  in  fact,  it  was  so  used. 

The  jurv'  found  the  defendant  "guilty,"  with  a  re<*ommenda- 
tion  to  mercy.  His  attorney  moved  for  a  new  trial  and  in  arrest 
of  judgment.  The  judge  refusetl  both  motions,  and  he  appeals 
to  this  court  uiK)n  the  following  exceptions : 

1 .  "  For,  that  his  Honor  charged  the  jury  that  if  it  was  proved 
that  the  defendant  sold  spirituous  liquors  without  a  license  in 
the  county  of  York,  out'^idc  of  the  corporate  limits  of  Yorkville, 
that  would  be  sufficient  u})on  which  to  base  a  verdict  of  guilty. 

2.  "  For,  that  his  Honor  charged  the  jury  that  the  fact  that 
the  said  liquor  was  sold  for  the  purpose  of  l)eing  used,  and  was 
in  fact  used,  only  for  medical  purposes,  did  not  constitute  a  legal 
defense. 

:l,  "  For,  that  his  Honor  charged  the  jury  that  if  they  believed 
the  facts  its  testified  to  by  the  witnesses  for  the  State,  the  same 
(xmstituted  a  violation  of  the  act. 

4.  "  For,  that  his  Honor  did  not  grant  the  motion  for  a  new 
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trial  upon  the  ground  that  the  testimony  was  not  sufficient  to 
base  a  conviction  under  the  act. 

5.  "  For,  that  his  Honor  did  not  grant  the  motion  in  arrest  of 
judgment  upon  the  ground  that  the  testimony  was  not  sufficient 
to  base  a  conviction  under  the  act." 

The  act  of  1880  (17  Stat.  460)  provides  as  folloA\'s: 

"Section  1.  That  from  and  after  the  passage  of  this  act  no 
license  for  the  sale  of  spirituous  or  intoxicating  liquors  shall  be 
granted  in  South  Carolina  outside  of  the  incorporated  cities^ 
towns  and  villages  of  this  State ;  and  it  nhall  be  unlauifulfar  any 
person  or  persons  to  sell  such  liquors  xcithout  a  license  so  to  do. 

"  Sec.  4.  Any  person  violating  any  of  the  pro\'isions  of  this 
act  shall,  uix)n  conviction  thereof,  be  fined  in  a  sum  of  not  less 
than  two  hundred  dollars,  or  inij)ris()ned  for  a  term  of  not  less 
than  six  months,  or  both  fined  and  imprisoned,  in  the  dis<*i*etion  of 
the  court  trying  the  case.'' 

These  provisions  are  positive  and  without  qualification  of  any 
kind,  and  we  have  no  authority  to  amend  them  or  construe  them 
in  such  way  as,  in  effect,  to  add  the  words :  Provided  this  inhi- 
bition shall  not  include  a  sale  to  one  who  declai'es  at  the  time 
that  the  liquor  so  purchased  is  intended  alone  for  medical  pur- 
poses. Such  construction  would  n(»t  only  disregard  the  plain 
and  positive  words  but  comj)letely  emasculate  the  act  and  thereby 
defeat  the  manifest  intention  of  the  Legislature. 

We  do  not  think  that  the  cas(^  cited  from  Kansis  is  analogous 
to  this.  Neither  the  title  nor  reference  was  given,*  but  as 
stated  here,  the  case  involved  only  the  (question  whether  certain 
compounds  or  tinctures  containing  alcohol  as  on(*  of  the  ingredi- 
ents should  be  held  to  be  within  the  meaning  of  Section  10  of 
the  Kansas  act,  which  is  in  these  words :  **  All  liquors  mentioned 
in  Section  1  of  this  act,  and  all  other  litjuors  and  mixtturs  thereof. 
by  whatever  names  called,  shall  be  c^onsidered  and  held  to  be 
intoxicating  liquors  within  the  meaning  of  this  act.''  It  seems 
that  there  were  three  cases  heard  together.  In  one  the 
article  sold  was  "  bay  rxim,^^  in  another  it  was  **  a  compound  of 
whiskey^  tolu  and  wild  cherry — prepared  by  a  physician/'  and  in 


*It  is  the  Intoxicating  Liquor  C(i!<cSy  to  l>e  found  in  25  A'an^.  751. — RepobteI- 
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the  third  it  was  a  compound  known  as  "  Prickly  Ash  Bitters/^ 
and  the  question  was  whether  these  were  such  articles  as  fell 
within  the  meaning  of  the  act. 

Judge  Brewer,  in  delivering  the  judgment  of  the  court,  said : 
"  It  cannot  be  doubted  that  Section  10  is  broad  and  sweeping 
enough  to  bring  within  the  statute  every  liquid  which,  by  reason 
of  the  presence  of  alcohol,  will  produce  intoxication,  and  this, 
irrespective  of  the  amount  of  alcohol  contained,  or  the  presence 
of  other  ingredients  of  such  a  character  as  to  prevent  any  use  of 
the  liquid  as  a  beverage.  *  *  *  But  such  was  not  the  intent 
of  the  L^islature.  The  use  of  intoxicating  liquors  as  a  beverage 
was  the  evil,  and  the  statute  must  be  read  in  the  light  thereof. 
Now  the  cases  before  us  group  themselves  into  three  classes. 
The  first  embraces  what  are  generally  and  properly  known  as 
intoxicating  liquors,  unmixed  with  any  other  substances.  Thus, 
in  one  case,  the  sale  of  brandy  is  charged.  The  second  includes 
articles  equally  well  known — standard  articles — which,  while 
containing  alcohol,  are  never  classed  as  intoxicating  beverages. 
Their  uses  are  culinary,  medical,  or  for  the  toilet.  They  are 
named  in  the  United  States  Dispensatory  and  other  similar 
standard  authorities.  The  fmmiUce  for  their  preparation  are 
there  given.  Their  uses  and  character  are  as  well  recognized  and 
known  by  their  names  as  those  of  a  horse,  a  spade,  or  an  arith- 
metic. The  possibility  of  a  different  and  occasional  use  does  not 
change  their  recognized  and  established  character.  A  particular 
spade  may  be  fixed  up  for  a  parlor  ornament,  but  the  spade  does 
not  belong  there.  So  essence  of  lemon  may  contain  enough  of 
alcohol  to  produce  intoxication.  It  is  possible  that  a  man  may 
get  drunk  on  it,  but  it  is  no  intoxicating  liquor.  Bay  rum, 
cologne^  paregoric,  tinctures  generally,  all  contain  alcohol,  but  in 
no  fair  or  reasonable  sense  are  they  intoxicating  liquors  or  mix- 
tures thereof.  *  *  *  Now,  in  reference  to  these  several 
classes  we  think  these  rules  may  be  laid  down.  The  first  class  is 
within  and  the  second  toithout  the  statute,  and  the  court,  as  mat- 
ter of  law,  may  so  declare.  It  is  unnecessary  in  charging  the 
jsale  of  whiskey  or  brandy  to  allege  that  it  will  produce  intoxica- 
tion, nor  will  it  bring  the  sale  of  '  essence  of  lemon '  within  the 
statute  to  allege  that  such   essence  will   produce  intoxication. 
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The  courts  will  take  judicial  notice  of  the  uses  and  character  of 
these  articlets.  You  need  not  prove  what  bread  is,  or  for  what 
purpose  it  is  used.  Xo  more  need  you  in  respect  to  whifikey  or 
gin  on  the  one  hand,  or  cologne  or  bay  rum  on  the  other.  Thej' 
are  all  articles  of  established  name  and  character,"  <tc. 

This  case  distinctly,  holds  that  there  ciui  be  no  doubt  when  the 
article  sold,  as  in  this  case,  was  whiskey,  pure  and  simple.  The 
quality  of  the  article  as  to  the  power  to  produce  intoxication 
is  well  known,  and  its  sale  is  forbidden,  without  r^rd  to  the 
puri)08e  for  which,  in  particular  cases,  it  may  be  intended. 
"You  need  not  prove  what  bread  is,  or  for  wdiat  purpose' it  is 
usal.  No  more  need  you  in  respect  to  whisker/  or  gin  on  the  one 
hand,  or  cologne  or  bay  rum  on  the  other.  They  are  articles  of 
established  name  and  character." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmcHl. 

Simpson,  C.  J.,  and  McIver,  A.  J.,  concurred. 


CASE  No.  1154. 
STATE  V.  SIMS. 

1.  Where  a  riot  is  committed  in  doing  an  unlawful  act  it  is  not  necesary  that 
the  indictment  should  charge  that  the  offense  was  done  in  tenyfrem  jwpa/j. 

2.  The  Court  of  General  SessioiLs  lia.<  jurisdiction  of  riots  only  when  they  are 
of  a  liigh  and  aggravated  diaracter,  but  thi*?  Ls  sufficiently  chaiiged  in  >n 
indictment  whicli  alleges  the  riot  to  have  consisted  in  assault  and  battery 
on  peace  officei's. 

3.  State  V.  Simiiwn.%  4  *S'.  C.  75,  and  State  v.  3fcKettrick\  14  S.  C.  346,  ex- 
plained and  reconciled. 

4.  Under  the  authority  given  to  a  municipal  corporation  to  make  all  jwh 
rules  as  may  be  necessary  to  good  order  and  public  peace,  the  power  tn 
appoint  policemen  is  implied  ;  and  the  appointment  of  such  officer*  may 
be  shown  by  their  own  testimony  and  corroborating  circumstances. 

5.  Under  the  circuiiistances  of  this  case,  policemen  were  authorized  to  arm* 
without  wan-ant,  soon  after  its  occurrence,  parties  guilty  of  rioi(»»J=  ^^' 
duct,  although  not  committed  in  view  of  the  officers. 
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fi.  Defendant  testifieil  that  at  the  disturbance,  he  had  not  made  use  of  a  cer- 
tain expression,  and  one  M.,  a  witness,  testifieci  that  he  wits  not  present. 
IleM,  that  the  defendant  and  M.  might  l)e  contradicted,  as  to  tht»se  matter!!*, 
!)>'  the  State  in  reply,  ahiiough  they  had  not  lieen  advise<l  of  time,  place 
and  person. 

7.  The  admission  of  cunudative  evidencv  in  reply  is  within  the  discretion  of 
the  trial  judge. 

^.  A  charge  upon  facts,  on  which  the  jury  are  not  cidltHi  upon  to  i)ass,  is  not 
in  violation  of  the  constitution. 

1*.  This  court  cannot  declare  error  in  the  refusal  of  tlie  Circuit  judge  to  ]»ermit 
more  than  one  counsel  for  defendants  to  cross-examine  a  witness  for  the 
State,  although  the  several  defendants  are  repiTsented  by  (liferent  counsel. 


Before  Aldkich,  J.,  Klchland,  March,  1881. 

This  was  an  indictment  against  Tliomas  Sinis,  Jupiter  Mitchell, 
Jo.sei)h  Thonia-s  and  William  Mikell.  Mitchell  was  accjuitted, 
and  the  other  threQ  convicted.     They  appealed. 

The*  indictment  in  its  first  count  charged  that  the  defendants 
"with  forcv  and  arms  at  Columbia,  in  the  county  and  State 
aforesaid,  unlawfully,  riotously  and  routoa^^Iy,  did  assemble  and 
gather  together  to  distnrb  the  peace  of  the  said  State ;  and  l)eing 
so  then  and  there  assembled  and  gatliered  together,  in  and  upon 
one  E.  R.  Warner,  a  peace  officer  and  jH)liceman  of  the  city  of 
Columbia,  in  the  cx)unty  and  Stiite  af(»resaid,  and  Starling  Strick- 
land, a  i)eace  officer  and  i)oliceman  of  the  city  of  Colimibia,  in 
the  coimty  and  State  aforesaid,  and  in  and  upon  one  W.  W. 
Higby,  a  peace  officer  and  policeman  of  the  city  of  Columbia,  in 
the  county  and  State  aforesaid,  in  tlie  peace  of  God  and  the  said 
State  then  and  there  bc»ing,  then  and  there  unlawfully,  riotously 
and  routously,  did  make  an  assault ;  and  them  the  said  E.  R, 
Warner,  tlie  said  Starling  Strickland,  and  the  said  W.  W.  Higby, 
then  and  tliere  unlawfully,  riotously,  and  routously,  did  l)eat, 
bruise,  and  Avound,  and  ill-treat,  and  other  wrongs  to  the  said  E. 
R.  Warner,  the  said  Starling  Strickland,  and  the  said  W.  W. 
Higby,  then  and  there  unlawfully,  rioutously,  and  routously,  did 
to  the  great  damage  of  tlie  Siiid  E.  R.  W^irner,  the  said  Starling 
Strickland,  and  the  said  W.  W.  Higby,  in  contempt  and  defiaiu^e 
of  the  laws,  to  the  evil  example  of  all  others  in  like  case  offi?nd- 
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ing  against  the  form  of  the  act  of  the  General  Assembly  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State." 

The  second  count  charged  the  defendants  with  an  assanit  upon 
these  same  officers,  naming  them  as  above,  and  that  the  defend- 
ants "from  them  the  said  E.  R.  Warner,  &c.,  and  out  of  their 
custody  and  against  the  will  of  them,  the  said  E.  R.  Warner,  &c., 
unlawfully,  and  forcibly,  and  riotously,  and  routously,  did  rescue 
and  put  at  large  one  Joseph  Thomas,  then  and  there  being  under 
arrest  and  in  the  custody  of  the  said  peace  officers  and  poli(iemen 
aforesaid,  and  the  said  Joseph  Thomas  himself  out  of  the  custody 
of  the  said  peace  officers  and  policemen  aforesaid,  and  against  their 
will,  unlawfully,  and  forcibly,-  did  rescue  and  put  at  large, 
against  the  form  of  the  act,"  &c. 

Other  facts  are  stated  in  the  opinion. 

Mr,  Alien  J.  Ghreen,  for  appellants. 

Mr,  Solicitor  Bonhaniy  contra. 

March  7th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  At  the  March  Term,  1881,  of  the  Court  of 
General  Sessions  for  Richland  county,  the  defendants  were  tried 
and  convicted  on  an  indictment  containing  two  counts;  the 
first  for  riot,  and  the  second  for  rescue.  Allen  J.  Green,  Esq., 
appeared  for  defendant  Sims,  and  John  T.  Sloan,  Esq.,  for  the 
other  two.  The  prisoners  were  tried  together  and  the  presiding 
judge  ruled  that  one  attorney  should  alone  conduct  the  cross- 
examination  for  all  of  the  defendants. 

The  riot  charged  in  the  first  count  of  the  indictment  was  not 
alleged  to  have  been  committed  in  terrorem  poptUi,  nor  was  it 
charged  as  of  a  high  and  aggravated  nature. 

The  defendants  were  found  "  guilty."  Motions  were  made  in 
their  behalf  for  a  new  trial  and  in  arrest  of  judgment.  First.  For 
a  new  trial  for  defendant  Sims,  because  his  Honor  refused  to  allow 
his  counsel  to  cross-examine  witnesses  for  the  prosecution.    And 
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for  all  of  the  defendants :  1.  Because  his  Honor  erred  in  receiv- 
ing testimony  to  contradict  defendants  and  defendants'  witnesses ; 
the  solicitor  having  failed  to  lay  the  foundation  therefor  accord- 
ing to  rules  of  evidence.  2.  Because  his  Honor  erred  in 
allowing  the  State  to  introduce  cumulative  evidence  in  reply. 
3.  Because  there  was  not  sufficient  evidence  to  connect  Sims  with 
the  second  count  of  the  indictment.  4.  Becaase  his  Honor  erred 
in  charging  the  jury  that  the  arrest  laid  in  the  second  count  of 
the  indictment  was  a  lawful  arrest — ^the  aiTcst  having  been  made 
by  a  policeman  without  warrant,  and  at  a  time  when  there  was 
no  distiurbance. 

For  arrest  of  judgment :  1.  Because  the  first  count  in  the 
indictment  was  fatally  defective,  in  that  it  did  not  allege  ieiTorem 
popxdi  and  that  the  offense  was  of  a  high  and  aggravated  nature. 

2.  Because  the  court  had  no  jurisdiction  of  the  first  count ;  and, 

3.  Because  the  arrest  which  is  the  foundation  of  the  second  count, 
to  wit,  rescue,  was  unlawful  and  that  his  Honor  should  have  so 
held.  These  motions  were  refused,  and  the  defendants,  appeal  on 
the  grounds  above  stated  and  on  the  further  ground :  That 
his  Honor  erred  in  charging  the  jury  that  the  only  question  for 
themr  was,  did  the  defendants  rescue  the  prisoner  in  a  riotous 
and  tumultuous  manner,  saying :  "  Has  the  evidence  convinced 
your  minds  that  there  was  a  riotous  rescue  of  prisoners  ?  If  so, 
your  verdict  must  be  guilty.'^ 

The  facts  of  the  case  are  briefly  as  follows :  The  defendant, 
Thomas,  created  some  disturbance  of  a  violent  and  disorderly 
character  at  Griffin's  store  in  the  city  of  Columbia.  Griffin  sent 
for  the  police,  and  very  soon  Warner,  Strickland  and  Higby  ap- 
peared ;  by  this  time  the  disturbance  had  ceased,  though  Thomas 
was  still  present  and  drunk.  Griffin  pointed  out  Thomas  to  the 
peace  officers  as  the  party  who  had  created  the  disturjbance  and 
ordered  them  to  arrest  him.  The  officers  attempted  the  arrest, 
but  Thomas  resisted,  a  scuffle  ensued  and  a  crowd  collected. 
Thomas  was  tied,  but  finally  escaped,  as  it  was  alleged,  by  tlie 
assistance  of  the  defendants.  The  arrest  was  made  by  Warner, 
Strickland  and  Higby,  as  policemen  under  the  city  authorities, 
and  was  made  without  a  warrant. 

The  verdict  of  the  jury  has  settled  the  facts.     First.  That  the 
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ilefeiulants  did  take  from  tlie  |K)licenieii  the  pruH)ner,  Thomas,  in  a 
violent  and  tunuiltiiou.s  manner ;  and,  secon<l,  after  being  jissembled 
and  ^athorixl  toji:etlKT,  tliey  did  riotonsly  and  rontously  assauU, 
Ix'at,  wound  and  ill-treat  tlie  sjild  policemen.  The  indictment 
char<re<l  tliese  two  acts  and  the  jury  have  said  jfuilty.  This 
verdict  covei*s  lK)tIi  chai'ges,  and  we  must  reptrd  lK)th  established 
as  matter  of*  fact.  X(»w,  the  important  question  in  the  case  is,  do 
tliese  facts  I'stablish  as  matter  of  law  the  offenses  of  riot  and 
rescue^.  After  considerin<r  these  questions  we  will  then  look  into 
the  other  ex(vptions. 

It  is  urjred  in  arrest  of  judgment:  1.  Tliat  riot  hiL<  not  l)een 
estabIi>h(Hl,  l)ecimse  no  sucli  offense  is  charged,  the  indictment 
l)eing  defective  in  tliat  it  failed  to  allege  the  offense  in  terrorm 
popuU.  If  there  could  Ih'  no  riot  in  the  absence  of  proof  of 
terrorem  popuii  as  an  independent  fact,  then  this  objection  wouU 
1h'  fatal.  But  Ivord  Holt  has  given  a  distinction,  as  is  said,  in 
Commonwealth  v.  JRunneh  et  aL,  10  Mass,  519,  founded  in  good 
sense,  between  those  indictments  in  which  the  worcl^  in  terrorm 
&'/populi  are  essential  and  those  wherein  they  may  iKV^mitted. 
/  He  says  that  in  indictments  for  that  species  of  riot  which  con- 
sists in  going  alx)ut  armtxl  and  without  committing  any  poi^itive 
act,  the  words  aforesaid  are  necessary,  IxH-ause  the  offense  con- 
sists in  terrifying  the  iK'ople,  but  in  riots  in  which  an  unlawful 
act  is  committed  the  words  are  useless.     11  Mod  116. 

According  to  Blackst<me,  a  riot  is  where  three  or  more  actually 
<lo  an  unlawful  act  of  violem-e,  or  if  they  l)eat  a  man,  or  do  any 
other  unlawful  act  with  force  and  violeniv.  *  *  *  4  £/.  Com. 
146  ;  State  v.  Brooh,  1  Hill  *362.  The  essence  of  the  riot  in 
some  cases  is  the  teiTorem  popuii.  In  such  eases  it  is  necessary 
to  aver  that  fact.  In  others  the  essence  may  l)e  the  committing 
mme  unlawful  act  with  violeiu*e,  or  in  a  violent  and  tumultuous 
manner;  in  such  cases  it  seems  unneces>ary  that  the  aforesaid 
words  should  Ix^  used.  Mr.  Greenleaf  i^^  Vol.,  Sec.  219,)  says: 
If  the  indictment  charges  the  actual  peri)etrati<m  of  a  deed  of 
violence,  such  as  assault  and  Imttery,  Ac,  it  is  not  necessary  to 
allege  or  prove  that  it  was  done  to  the  terror  of  the  i)eople,  but 
proof  of  all  the  other  circumstances  alleged  will  support  the 
indictment  without  proving  dii*ectly  any  teiTor. 
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In  this  case  the  ehiarge  is  the  coniniissioii  of  an  assanlt  and 
battery  on  peace  officers  unlawfully,  riotoasly  and  routously. 
We  think  this  was  sufficient,  and  therefore  the  exwption  of 
appellant  as  to  this  point  is  untenable. 

2.  Appellants  except  to  the  indictment  as  to  the  iii^st  count, 
because  it  does  not  charge  the  offi^nse  as  of  a  "  high  and  aggni- 
vated  character,"  and,  therefore,  no  oifense  is  charged  and  proved 
over  which  the  Court  of  General  Sessions  had  jurisdiction. 

In  the  case  of  the  State  v.  McKeltrick,  14:  S.  C.  346,  it  was 
held  that  in  cases  of  assaults  and  batteries  it  was  necessary  that 
the  indictment  should  contain  an  allegation  of  facts  and  circum- 
stances showing  tliat  the  offense  was  of  a  high  and  aggravated 
character,  or  some  distinct  charge  of  that  kind,  in  order  to  give 
the  Court  of  General  Sessions  jurisdiction.  This  applies  to  riots 
as  well  as  to  assaults  and  batteries.  Section  11  of  Chapter 
XXV.,  General  Statutes,  page  195,  defining  the  criminal  juris- 
diction of  trial  justices,  gives  trial  justices  jiu*isdic4ion  of  all 
rioters  *  *  *  Ju  almast  the  same  language  as  Sec^tion  10 
does  of  assaults  and  batteries,  and  declares  the  punishment  of  such 
offenders,  when  not  of  a  high  and  aggravated  chai'acter,  is  within 
the  limit  prescribed  for  trial  justices,  to  wit,  by  fine  not  excell- 
ing $100  and  imprisonment  in  the  jail  or  Morkhouse  not  exceed- 
ing thirty  days. 

The  indictment  charges  tJie  riot  to  consist  in  an  assault  and 
l)attery  by  three  or  more  persons,  upon  i>eace  officers,  riotously 
and  routously,  and  though  it  does  not  distinctly  allc^  that  this 
assault  and  battery  was  committed  upon  these  peace  officei's  wliile 
in  the  discharge  of  their  duty,  yet  such  was  the  testimony,  and 
such  may  well  be  regarded  after  veixlict  as  the  legal  intendment 
of  the  indictment.  A  charge  of  that  character  upon  ^wace  officers 
performing  their  legitimate  duty,  would  Ik*  of  a  high  and  aggra- 
vated character. 

There  is  no  conflict  between  tlie  case  of  the  State  v.  Simmons, 
4  S.  C.  76,  and  the  case  of  McKettrick,  jis  some  seem  to  suppose. 
Previous  to  the  case  of  the  State  v.  SimmonSy  an  act  had  been 
passed  conferring  exclusive  jiu'isdic'tion  on  the  City  Court  of 
Charleston  in  all  rfPenses  less  than  felony.  This  act  in  that  case 
was  declared  unc*onstitutional,  Ixn-ause  in  violation  of  Section  18, 
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Article  IV.,  which  gives  exclusive  jurisdiction  to  the  Court  of 
General  Sessions  in  all  criminal  cases  which  shall  not  be  other* 
wise  provided  by  law.  The  court  in  the  case  of  the  Stale  v. 
Simmons  very  properly  held,  that  the  legislature  had  no  power 
in  the  face  of  this  section  of  the  constitution  to  divest  the  Court 
of  Sessions  of  jurisdiction  in  any  criminal  case.  It  might  confer 
concurrent  jurisdiction  on  other  courts,  but  not  exclusive,  as  it 
attempted  to  do  in  the  act  referred  to  on  the  City  Court. 

But  this  does  not  apply  to  the  exclusive  jurisdiction  conferred 
on  trial  justices  in  assaults  and  batteries  and  other  breaches  of 
the  peace,  as  decided  in  the  case  of  the  Staie  v.  JfciTcftnci, 
because  that  exclusive  jurisdiction  does  not  come  from  an  act  of 
the  legislature,  but  it  comes  from  the  constitution  itself.  Section 
19,  Article  I.,  provides,  that  all  offenses  less  than  felony,  in 
which  the  jnmishm^ent  does  not  exceed  a  fine  of  one  hundred  dd- 
lars  or  imprisonment  for  thirty  days,  shall  be  tried  summarUy 
before  a  justice  of  the  peace,  or  other  officer  authorized  by  law,  on 
information  under  oath  without  indictment  or  intervention  of  a 
grand  jury y  &c. 

Assaults  and  batteries  and  other  breaches  of  the  peace,  rioters, 
Ac,  not  of  a  high  and  aggravated  nature,  can  only  be  punished 
by  fine  not  exceeding  one  hundred  dollars  and  imprisonmait 
not  exceeding  thirty  days.  Gen.  Stat.y  Ch.  XXV.,  §§  10  and  11. 
If  so,  under  Section  19,  Article  I.,  they  shall  be  tried  by  justices 
of  the  peace,  or  other  officer  authorized  by  law,  to  wit,  trial 
justices,  summarily  and  without  the  intervention  of  a  grand  jury. 
This  makes  the  jurisdiction  in  such  cases  exclusive.  It  is  derived, 
not  as  the  City  Court  of  Charleston,  from  an  act  of  the  l^islature, 
and  therefore  unconstitutional,  but  from  the  constitution  itself, 
therefore  legal.  There  is  not  the  shadow  of  a  conflict  between 
the  two  cases. 

The  next  exception  raises  the  question,  whether  there  was 
error  in  holding  as  matter  of  law  that  the  police  officers  had 
authority  to  arrest  as  they  did,  without  warrant  and  after  the 
disturbance  had  ceased.  The  exception  raising  this  question  is 
in  the  following  language :  "  Because  his  Honor  erred  in  charg- 
ing the  jury,  that  the  arrest  laid  in  second  oount  of  indictment 
was  a  lawful  arrest — the  arrest  having  been  made  by  the  police 
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without  warrant  and  at  a  time  when  there  was  no  disturbance." 
This  exception  admits  that  the  arrest  was  made  by  the  police, 
to  yyitj  by  persons  acting  as  ix>licemen.  But  the  l^ality  of  the 
arrest  is  questioned  upon  the  grounds  that  it  was  made  without 
warrant  and  when  there  vma  no  disturbance.  Whether  the  city 
authorities  had  the  power  to  appoint  policemen  or  peace  officers 
is  not  raised  in  this  exception,  or  in  any  other,  nor  is  it  denied 
that  these  men  were  appointed  and  were  then  on  duty.  If  it 
was  necessary  to  decide  this  question,  we  would  say  that  the  city 
authorities^  certainly  had  such  power  under  the  amendment  to 
the  charter,  March  2d,  1871,  §  10,  (14  St.  572.)  The  power 
therein  granted  to  make  all  such  rules  as  may  tend  to  preserve 
the  quiet,  peace,  safety  and  good  order  of  the  inhabitants,  carried 
with  it  the  power  to  provide  the  necessary  machinery  to  ex^ute. 
The  end  warranted  the  necessary  means,  the  only  limitaticm 
being,  "  not  inconsistent  with  the  laws  of  the  land." 

When  a  statute  gives  jurisdiction  over  an  oifense,  it  impliedly 
gives  power  to  apprehend  the  offender.  4  BL  Com.  290,  note.  So, 
here,  where  the  amended  cliarter,  1871,  gave  the  power  to  make 
cM  such  rules  as  might  l>c  necessary  to  good  order  and  public 
peace,  it  impliedly  gave  |X)wer  to  provide  the  means  of  enforce- 
ment, by  the  apprehension  and  punishment  of  the  oftenders. 
The  fact  that  these  men,  Strickland  and  the  others,  were  on  duty, 
with  the  insignia  of  office  and  the  l)adge  of  authority  visible  on 
their  persons,  accompanied  with  their  own  testimony  as  to  their 
appointment,  is  sufficient  evidence  that  the  city  authorities  had 
exercised  the  power  to  make  rules  for  the  good  order  of  the  city 
and  had  provided  the  machinery  for  arrests,  &c.  Under  these 
circumstances  we  must  assume  that  they  were  l^ally  on  duty  on 
this  occasion  as  peace  officers,  and  that  they  had  all  the  powers 
which  ordinarily  belong  to  such  officers. 

Is  it  legal  for  peace  officers  to  arrest  for  offenses  less  than 
felony,  without  waiTant  and  when  there  is  no  disturbance  in 
\ie\v  ?  As  a  general  rule  it  is  not,  but  we  find  the  following  in 
JSast  P.  C  306 :  "  Lurd  Hale  and  some  later  authorities  have 
holden  that  such  arrests  may  l)e  made  u})on  the  charge  of  another, 
though  the  affray  Ix?  over,  for  the  purpose  of  bringing  the 
party  before  a  justice  to  find  sureties,  or  for  appearance.     But 
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where  time  and  cireuinstiinces  will  admit  of  it,  the  l)etter  way  is 
to  apply  for  a  warnint.  It  seems  clear,  however,  that  if  one 
menaces  another  to  kill  him,  upon  complaint  thereof  to  a  con- 
stable forthwith,  he  may,  in  order  to  avoid  present  danger,  arrest 
the  party  to  detain  him  till  he  can  conveniently  bring  him  to  a 
justice  of  the  jieace.  2  Hale  P.  C.  88.  But  this  power  Is 
grounded  on  the  duty  of  the  officer  to  prevent  a  probable  felony, 
and  must  be  governed  by  the  same  rules  which  apply  to  tha^ 
(*ase ;  though  Dalton  extends  it  even  to  the  prevention  of  a  bat- 
tery. Daft.,  Ch.  CXVI.,  §  3.^'  In  1  Russ.  Or.  &  Jf.,  Ch.  X., 
§  2,  p.  771,  it  is  stated  "that  in  all  cases  of  misdemeanor  a  peace 
officer  may  apprehend  the  party  while  committing  the  oifense, 
and  it  should  seem  upon  fresh  and  immediate  pursuit  in  some 
instances."     See.^also,  Rose.  Cr.  Ei\  256. 

It  seems  in  this  case  that  Thomas  had  raised  a  row  in  Griffin's 
store,  and  had  beaten  two  or  three  men.  Griffin  had  put  him 
out,  but  he  came  back  and  went  out  again,  but  w^as  still  present 
and  drunk  when  iK)inted  out  to  the  police ;  he  refused  to  be 
arrested  and  got  into  another  man's  wagon.  Was  not  this  upon 
fresh  and  immediate  pursuit?  This  was  fsertainly  within  the 
principle  laid  down  by  Lord  Hale,  cited  above.  See  also  ca^  of 
City  Council  v.  Payne,  2  iV.  &  McC.  *475.  We  think  the  arrest, 
under  the  special  circumstances  of  this  case,  as  detailed  in  Uie 
evidence,  was  legal.  Without  such  i>ower  on  the  part  of  police- 
men under  such  circumstances,  municipal  authorities  for  the 
preservation  of  i>eace  and  good  order  would  be  wortliless,  and 
our  towns  and  cities  would  be  frecjuently  subjected  to  uncon- 
trolled violen(*e  and  disorder. 

Next  exception.  "  Because  his  Honor  erred  in  receiving  testi- 
mony to  contradict  defendants  and  defendants'  w^itnesses,  without 
laying  the  foundation  therefor  according  to  the  rules  of  evidence. 
It  is  a  rule  of  evidenc»e,  that  before  a  witness  can  be  impeached 
by  evidence  that  he  has  made  statements  out  of  court  different 
from  those  made  on  the  stand,  the  foundation  must  l)e  laid  by 
stating  to  him  time,  place  and  |>erson.  We  do  not  see  that  this 
rule  has  been  violated  here.  The  rule  does  not  preclude  a  party 
from  proving  that  what  the  witness  has  testified  to  in  court  is 
untrue.     If  so,  truth,  which  is  the  object  of  judicial  investigation, 
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would  seldom  be  found.  The  (jiiestion  was,  did  the  defen<lant 
Sims  use  a  certain  expression,  and  also  whether  Mikell  was 
there.  Sims  liad  denied  using  tlie  expression  and  !Mikell  had 
denied  being  i)resent.  The  State  was  allowe<l,  after  these  denials, 
to  prove  that  Sims  did  use  the  expression  and  that  !Mikell  was 
present.     This  violated  no  rule  of  evidence. 

The  exception  as  to  cumulative  testimony  is  ecpially  untenable. 
The  admission  of  such  evidenci'  was  within  the  discretion  of  the 
judge.     2  Phil.  Ev.  912. 

We  do  not  set*  that  the  Circuit  judge  violated  the  inhibition  of 
Art.  IV.,  §  26  of  the  constitution,  by  charging  upon  the  facts  of 
the  V9ii>4.\  AVhat  he  said  about  tliere  being  a  tumultuous  assem- 
blage at  Griffin's  store  on  that  day,  and  the  calm  that  came  over 
the  crowd  when  the  ])olice  arrived,  was  not  jK^rttnent  to  the  is^ue. 
The  jury  was  not  charged  with  the  finding  of  tliese  facts.  Their, 
incjuiry  was  M'hether  after  the  jwlice  arrived  they  had  been 
riotously  assaultcni  and  btniten,  and  whether  a  prisoner  subse- 
<juently  arretted  by  them  had  becMi  rescued  from  their  gras]). 
The  statement  of  the  judge  objected  to  had  nothing  to  do  with 
these  questions  and  |;ould  not  have  affectjed  the  verdict. 

The  apjx^al  must  fail  also  as  to  the  exception  that  but  one 
amnsel  was  allowed  to  cross-examine  the  witnesses  for  the  State. 
The  offenses  charged  were  riot  and  re<cue,  the  defendants  wen' 
all  tried  together.  In  fact  they  had  no  right  fo  s(»v(t  if  they 
had  demande<l  it.  ^tate  v.  Littlejohuy  1  Bay  31 G.  Tlie  (use  was 
an  entirety.  Besides,  the  motion  made  was  on(^  addresstxi  to  the 
discretion  of  the  <*ourt ;  it  appertained  to  the  conduct  of  the 
cause  in  court,  of  whicli  tlie  presiding  ju<lge  is  more  competent 
to  determine  than  any  one  else.  Without  this  power  on  the  part 
of  the  judges,  cases  would  l)e  interminable.  We  do  not  see  tluit 
any  legal  right  of  the  defendant  was  infringed  or  refused.  Iji 
the  al)sencc  of  this  we  have  no  power  to  interfere. 

The  judgment  of  this  court  is  that  the  judgment  of  tlie  Circuit 
Coiui:  Ik'  affirmed. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 
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CASE  No.  1155. 
YATES  V.  GRIDLEY. 

1.  in  action  for  partition,  the  clerk  of  court  issued  an  order  for  the  publica- 
lion  of  ji  summons  to  the  non-resident  co-tenants  (but  made  no  dh-ection  for 
service  through  the  mail)  upon  plaintiff's  affidavit  "that  defendants 
are  not  residents  of  this,  but  are  residents  of  the  State  of  New  York,  and 
that  their  post-office  is  unknown  to  deponent  and  cannot  be  ascertained, 
n<»twitli8tanding  due  diligence  ha.s  been  employed^  nor  can  they  be  found 
in  this  State  after  due  search  for  them."  Defendants  had  no  notice  of  the 
:icti(»n  until  after  sale.  Held^  on  motit)n  afterwards  made  by  defendants  to 
vacate  tlie  judgment,  that  the  oitlcr  of  the  clerk  was  valid,  and  that  it  wis 
not  neccssiiry  that  the  affidavit  should  state  that  the  sheriff  had  made 
Kfunh,  or  show  the  facts  upon  which  the  statements  of  the  affiant  were 
based,  if  the  clerk  was  satisfied  by  the  allegations  of  the  affidavit.  Tiu> 
case  distinguished  from  Smith  <fc  Melton  v.  Walker^  6  S.  C,  174,  which  ann; 
under  the  attacliment  act. 

2.  HiU  V.  Watson,  10  -S.  C.  275,  approved,  and  the  act  of  1869  for  vacating 
erroneous  judgments  construed,  and  limited,  in  equity  causes,  to  cases  in 
which  there  is  error  of  law  apparent  on  the  face  of  the  record,  or  where 
evidence  has  been  newly  discovered. 

3.  Where  only  two  commissioners  in  partition  acted,  the  third  not  having 
U'cn  notified,  and  the  return  was  confirmed  by  the  Circuit  judge  with 
knowledge  of  these  facts,  Hddy  that  tlie  return  was  sufficient,  and  that  the 
judgment  of  confirmation  could  not  afterwards  be  set  aside  by  another  Cir- 
cuit judge  because  only  two  commissioners  had  acted.  ' 

4.  A  commissioner  in  partition,  who  is  thoroughly  acquainted  with  the  hnd 
to  be  partitioned,  may  act  without  again  going  upon  the  land,  and,  after 
consultJition  with  the  other  commissioners,  agree  upon  a  return  that  a 
division  is  impracticable. 

o.  A  defendant  made  a  party  by  publication  to  an  action  for  partition,  cannot, 
under  Section  158  of  the  code,  be  admitted  on  motion  after  sale,  to  hare 
the  judgment  vacated.  If  he  desires  to  raise  the  question  of  good  faith  he 
must  do  so  under  a  proceeding  more  formal  than  a  motion,  and  by  prt»f 
more  i*eliable  and  better  sifted  than  affidavits. 

().  Land  was  sold  by  the  clerk  in  December,  under  an  order  of  sale  which 
required  cash  sufficient  to  pay  costs,  the  balance  on  a  secured  credit,  and  if 
terms  of  sale  were  not  complied  with,  tlie  land  to  be  immediately  advertised 
for  resale  on  the  next  sales-day  at  the  risk  of  the  former  purchaser.  The 
purchaser  did  not  comply  with  her  bid  until  January  15th,  when  the  clerk 
executed  the  title-deed,  the  property  not  having  been  resold.  HAd.  that 
the  delay  of  the  purchaser  to  comply  furnished  no  ground  for  vacating  the 
sale  and  canceling  the  deed. 
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Before  Kershaw,  J.,  Aiken,  Septeml^er,  1881. 

This  case  is  stated  fully  in  the  opinion.  The  onlcr  for  publi- 
cation should  1)0  added,  which  was  follows:  "After  i*eading  and 
filing  the  affidavit  of  Kate  C.  Yates,  the  above  plaintiff*,  of  the 
non-residence  of  Edward  Gridlev  and  Elisha  Risley  the  al)ove 
defendants,  it  is  ordered,  that  said  defendants  be  served  by  publi- 
cation  iir  the  *  Aiken  Journal  and  Review'  once  a  week  for 
the  period  of  six  weeks." 

Copy-sununoiLS(»s  were,  however,  mailed  addressed  to  the  de- 
fendants at  New  York  city,  but  they  did  not  I'eside  there  and 
never  received  them.  They  first  heiird  of  the  action  alx)ut  tlie 
end  of  Januarv,  1881. 

Messrs.  James  Aldrich  and  John  C.  Hashelly  for  a])pellants. 

3Ici<Hrs.  Henderson  Bros,,  contra. 

March  7th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  The  appellant  instituted  an  action  for  a  parti- 
tion of  a  tract  of  land  located  in  Aiken  county,  of  which  she  and 
respondents  were  co-tenants.  The  respondents  beinjij  non-resi- 
dents were  made  parties  by  publicaticm.  The  writ  in  j)artition 
was  directed  to  thrw  commissioners,  two  of  whom  alone  acted. 
Thesi*  two  made  return  and  re<'onmiended  a  sale,  and  Judge 
Thomson,  by  a  decretal  order  dated  November  11th,  1880, 
ordered  a  sale  by  the  clerk,  the  terms  l)eing,  cjish  sufficient  to  pay 
all  costs  and  disbursements  of  the  action,  and  the  balance  on  a 
credit  of  one  year,  &c,,  with  the  condition,  "  that  u^x^n  failure  of 
the  purchaser  to  comply  "  the  clerk  shall  immediately  thereupon 
advertise  the  ])remises  for  sjde  on  the  next  sales-day  at  the  risk 
of  tlie  former  purchaser. 

At  the  sale  under  this  order  the  appellant  becmne  the  pur- 
chaser, but  she  did  not  comply  until  after  the  next  sales-day,  but 
then  complying  she  rei^ived  a  conveyance  from  the  clerk.  On 
March  5th,  1881,  Judge  AVallaoe,  upon  certain  affidavits  and 
certificates  submitte<l  to  him,  stayed  all  further  proceeilings  under 
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the  decretal  order  of  Judge  Thomson  and  directed  the  appellant 
to  show  cause  before  him  why  the  alleged  service  of  summons  on 
respondents  should  not  be  set  aside,  also  the  judgment  rendenxi 
by  Judge  Thomson,  and  all  proceedings  under  said  summons 
and  judgment.  Also,  why  the  deed  from  the  clerk  should  not 
be  disaffirmed  and  set  aside  as  irr^ular  and  fraudulent. 

The  return  to  this  rule  was  ultimately  heard  by  Judge  Ker- 
•  shaw,  who,  on  September  24th,  1881,  pronounced  his  decree 
vacating  the  judgment  and  all  proceedings  thereunder  and  all 
onlers  before  judgment,  on  the  following  grounds:  1.  Because 
the  service  of  summons  was  incomplete,  the  affidavit  upon  which 
it  was  made  being  held  by  him  insufficient.  2.  Because  only 
two  of  the  commi&sioners  of  the  three  named  in  the  writ  acted, 
the  third  never  having  been  called  upon  to  join  in  the  perform- 
ance of  the  duty  imposed,  and  also  because  it  appeared  that  the 
two  who  signed  the  return,  never  went  upon  the  land,  or  held 
any  conference  with  each  other,  but  separately  signed  the  return 
recommending  a  sale.  He  further  held,  that  the  appellant  not 
having  complied  Avith  the  sale  on  the  day  of  sale,  although  she 
complied  aftenvards,  the  clerk  was  not  authorized  to  execute  a 
deed  to  her. 

The  appeal  seeks  to  reverse  this  decree  and  the  questions 
involved  are:  1.  Was  the  summons  sufficient?  2.  Was  the 
return  by  the  commissioners  to  the  writ  in  partition  so  defective 
as  to  vitiate  it?     3.  Was  the  deed  by  the  clerk  ^^ ultra  vires"  f 

As  to  the  first  point.  It  seems  that  the  ijublicatiou  of  the 
summons  was  ordered  upon  the  affidax-it  of  the  ap^xdlant.  The 
Circuit  judge  held  this  affidavit  insufficient,  uix>n  tlie  ground 
that  it  failed  to  show  the  jurisdictional  facts,  in  that  it  did  not 
appear  *^that  the  summons  had  ever  been  lodged  with  the 
sheriff,  nor  that  any  effort  had  been  made  to  ascertain  the  post- 
office  of  the  defendants,  nor  that  any  search  was  in  feet  made  in 
the  State,  except  from  the  statements  of  the  affidavit,  but  ujhhi 
that  alone  the  clerk  acted  in  granting  the  order,  as  ^nll  appear 
from  the  recitals  of  the  order." 

The  affidavit  was  as  follows :  "  Personally  appeared  befoav 
me  Kate  C.  Yates,  who,  being  swoni,  says  that  Edward  Gridley 
and  Elisha  Risley,  the  above  defendants,  are  non-residents  of 
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this,  but  are  residents  of  the  State  of  New  York,  and  that  their 
post-office  is  unknown  to  deponent,  and  cannot  be  ascertained, 
notwithstanding  due  diligence  has  been  employed,  nor  can  they 
be  found  in  this  State  after  due  search  for  them.  That  said 
defendants  have  property  in  this  State,  as  deponent  is  informed 
and  believes,  as  described  in  the  complaint  in  this  cause  for  a 
partition  of  the  same." 

This  affidavit  was  held  insufficient  for  the  reasons  given  above, 
the  judge  stating  that  the  officer  making  the  order  of  publication 
was  not  warranted  in  accepting  the  statements  contained  in  the 
affidavit,  as  to  the  post-office  of  respondents  and  the  fact  that 
they  could  not  be  found  in  the  State,  as  conclusive ;  but  that  he 
should  have  required  the  facts  upon  which  these  statements  were 
based,  so  that  he  could  have  decided  for  himself  whether  the 
conclusions  of  the  affiant  were  reasonably  true. 

Section  158  of  the  code  provides  that  where  a  party  is  a  non- 
resident, but  has  property  in  the  State,  and  the  court  has  juris- 
diction of  the  subject-matter  of  the  action,  he  may  be  made  a 
party  by  publication,  where  it  is  made  to  appear  by  affidavit,  to 
the  satisfaction  of  the  officer  ordering  such  publication,  that  de- 
fendant cannot  after  due  diligence  be  found  within  the  State,  and 
that  a  cause  of  action  exists  against  him  *  *  *  a  copy  of 
the  summons  to  be  forthwith  deposited  in  the  post-office  directed 
to  the  person,  to  be  served  at  his  residence,  unless  it  appears  that 
such  residence  is  neither  known  to  the  party  making  the  applica- 
tion nor  can  with  reasonable  diligence  be  ascertained  by  him. 

All  that  this  section  requires  is,  that  it  be  made  to  appear  by 
affidavit  to  the  satisfaction  of  the  officer  who  directs  the  publica- 
tion, that  the  defendant  has  property  in  the  State,  that  he  cannot 
be  found  therein  after  due  diligence,  and  that  a  cause  of  action 
exists  against  him.  And  if  the  post-office  is  known,  or  can  with 
reasonable  diligence  be  ascertained,  the  order  must  direct  also 
that  the  party  be  served  at  his  residence  through  the  post-office. 

In  this  case  the  clerk  of  the  court  who  ordered  the  publication, 
we  must  suppose,  was  satisfied  with  the  affidavit  submitted  to 
him.  His  duty  was  somewhat  of  a  judicial  character,  which  he 
could  perform  upon  being  satisfied  by  affidavit  that  the  conditions 
demanding  the  publication  were   present.     The  act   does  not 
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specify  the  character  of  the  facts  and  circumstaDces  wliieh  must 
be  stated  in  the  affidavit,  or  the  quantity  of  evidence  neoessarj' 
to  satisfy  the  officer,  before  ordering  publication.  It  simply 
requires  that  it  must  appear  by  affidavit  to  his  satisfaction.  It 
seems  to  be  left  to  his  discretion,  and,  in  the  absence  of  fraud  and 
colliLsion,  can  his  judgment  be  overruled  ? 

There  is  nothing  in  the  act  directing  that  the  sumraoiL^  should 
be  placed  in  the  hands  of  the  sheriff,  and  non  est  returned  tliereoii, 
nor  is  there  anything  defining  what  facts  should  exist  probative 
of  the  jurisdictional  facts.  All  this  seems  to  have  been  left  to 
the  officer,  and  when  he  is  satisfied,  in  the  absence  of  fraud  and 
collusion,  it  is  final. 

We  do  not  think  that  the  case  of  Mdton  v.  WalkeVy  6  5.  C 
169,  applies.  The  attachment  act  does  not  employ  the  language 
found  in  the  publication  act.  The  former  requires  (-ertain /acfe 
t(»  appear,  not  to  the  satisfaction  of  the  officer  orderiiijj  tlie 
attachment,  but  absolutely.  It  would  be  proper,  thecefore,  in 
attachments,  that  the  facts  relied  on  to  found  the  attachment, 
should  be  stated  circumstantially. 

Next,  as  to  the  ground  that  the  return  t<»  the  writ  in  jmrtition 
was  fatally  defective.  The  motion  to  vacate  this  judgment  wa.^* 
made  in  part,  as  is  stated  by  respondent's  counsel,  under  the  act 
of  1869,  lus  to  erroneous  judgments,  (now  repealed  by  tlie  act  of 
1880,  but  still  of  force*  as  to  this  judgment,)  and  also  under  Sec- 
tion 158  of  the  code. 

The  act  of  1869,  {Gen.  Stat  497,  ^  2,)  jis  construt^l  in  ifi// v. 
Waiaon,  10  8.  C.  275,  was  not  intended  to  make  any  change  in 
the  legal  grounds  upon  which  relief  either  at  law  or  in  equit}* 
would  previously  have  been  given  or  refused,  but  simply  to 
provide  a  new  mode  of  procedure  by  which  judgments  might  1^ 
assailed,  to  wit :  by  motions,  applicabhi  alike  to  judgments  at  law 
and  to  decrees  in  equity.  Previous  to  this,  decrees  in  equity' 
could  not  be  attacked  below  except  by  petition  for  relicfiringj  if 
made  before  the  filing  of  the  dwrce,  or  leave  to  file  a  bill  of 
review,  if  made  after  decree  filed.  Simpson  v.  Domns,  o  i?«A. 
Eq.  421.  Since  this  act,  and  while  it  was  of  force,  the  mode  of 
procedure  in  all  erases  was  l)y  motion,  but  this  act,  as  ha<  been 
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stated,  furnished  no  new  grounds  upon  which  to  vacate  judg- 
menis  and  decrees.     Hill  v.  WatsoHj  eiipra. 

As  to  decrees  in  ecjuity,  Chancellor  Dunkin,  in  Hunt  v.  Smithy 
»\  Rich.  Eq.  540,  s^id:  "A  bill  of  review  and  motion  for 
rehearing  are  entertained  on  similar  grounds.  First,  they  will 
be  entertained  on  accotmt  of  error  of  law  apparent  on  the  face  of 
the  decree,  and  any  part  of  the  record  may  be  resorted  t6  for  the 
purpose  of  making  such  error  of  law  in  the  decree  manifest.  The 
other  ground  upon  wliich  a  bill  of  review  or  a  motion  for  a  re- 
hearing will  be  entertained,  is  newly-discovere<l  testimony.'' 

Now,  the  facts  upcm  which  the  Circuit  judge  acted  in  vacating 
the  judgment  of  Judge  Thomson  on  this  branch  of  the  case, 
were,  first,  that  but  two  of  the  commissioners  out  of  the  three 
appointed  executed  the  writ ;  second,  that  the  third  was  never 
called  to  join ;  and,  lastly,  that  the  two  who  acted  never  went 
upon  the  land,  but  separately  signed  a  prepared  return  recom- 
mending a  sale.  The  fact  that  but  two  of  the  commissioners 
joined  in  the  writ  appeared  on  the  face  of  the  proceedings. 
Was  it  error  of  law  in  Judge  Thomson  to  order  the  partition  on 
such  a  return  ?  We  think  not.  The  acts  authorizing  the  ap- 
pointment of  commissioners  in  such  cases  expressly  provide  for 
the  execution  of  such  writs  by  the  appointees,  or  a  majority  V)f 
them.  Here,  three  were  api)ointed,  and  two  acted;  this  was 
Avithin  the  acts.  Judge  Thomson,  after  a  full  review  of  the  case, 
and  after  carefully  reciting  all  the  facts,  both  as  to  the  service  by 
j)ublication,  and  the  return  of  the  writ  by  two  imly  of  the  com- 
missioners, granted  the  judgment.  We  see  no  error  in  this — 
none  such  as  can  be  corrected  by  a  brother  Circuit  judge. 

But  it  is  said  that  the  mandate  of  the  writ,  requiring  the  com- 
missioners to  go  upon  the  land,  was  not  obeyed.  It  appears  from 
the  affidavits  that  Commissioner  Hall  did  go  upon  the  land — 
Chafee  did  not,  the  reason  being,  that  he  was  well  acquainted 
with  it — had  known  it  all  his  life,  had  hunted  (m  it  when  a 
boy,  and  had  frequently  been  on  it  since  manhood,  and  that  he 
was  thoroughly  prepared  to  say  that  it  could  not  l>e  equitably 
divided.  Meetuig  Hall  on  his  return  from  inspecting  the  land, 
Chafee,  after  consultation,  agreed  with  Hall  upon  a  return,  which 
was  made  to  the  court.     This  we  tliink  was  a  substantial  com- 
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pliance  with  the  act  by  a  majority  of  the  commissioners.  It 
was  not  such  a  subsequently-discovered  fact  as  should  vacate  a 
judgment. 

The  motion  was  also  made  under  Section  158,  ^Subd.  5, 
of  the  code,  which  provides  that  where  one  is  made  a  party  by 
})ublication,  upon  good  cause  shown,  he  may  be  allowed  to  defend 
after  judgment ,  at  any  time  within  one  year  after  notice  thereof, 
"^  *  *  but  the  title  to  property  sold  under  such  judgment,  to 
a  purchaser  in  good  faith,  shall  not  thereby  be  affected.  With- 
out undertaking  now  to  say  what  the  mode  of  proceeding  should 
be  where  a  party  desires  to  avail  himself  of  this  provision  of  the 
act  as  to  publication,  or  what  should  be  the  effect  of  sndk  appli- 
cation upon  the  case,  it  is  enough  to  say  that  the  order  below  is 
too  far-reaching  here,  if  the  motion  of  respondents  was  merely  a 
motion  to  come  in  and  defend. 

The  section  referred  to  provides  that  property  sold  under  the 
judgment  to  a  purchaser  in  good  faith,  shall  not  thereby  be 
affected.  The  appellant  should  have  the  opportimity  of  raising 
the  question  of  good  faith  under  some  proceeding  more  formal 
than  a  motion,  and  to  test  that  question  upon  testimony  more 
reliable  and  better  sifted  than  affidavits. 

Next,  as  to  the  non-compliance.  The  land  was  sold  on  sale*- 
day  in  December,  the  terms  being  cash  sufficient  to  pay  costs  and 
disbursements  of  suit,  and  the  balance  on  a  credit  of  one  ^'ear, 
and  upon  failure  by  purchaser  to  comply,  then  an  immediate 
advertisement  for  resale,  on  the  next  sales-day,  or  upon  some 
convenient  sales-day  thereafter,  at  the  risk  of  the  former  pur- 
chaser. It  seems  that  the  appellant  did  not  comply  on  the  day 
of  sale  in  December,  but  did  comply  during  the  month  of  Janu- 
ary after,  and  the  clerk  executed  titles.  Why  compliance  was 
not  made  on  the  day  of  sale  does  not  fully  appear.  If  appellant 
refused  to  comply,  or  was  wholly  at  fault,  she  could  not  have 
demanded  thereafter  a  specific  performance.  Seymour  v.  Preston^ 
Spears  Eq,  486.  But  in  the  absence  of  fraud  or  collusion,  we  do 
not  think  that  a  failure  to  comply  literally  with  the  terms  of  sale 
as  to  the  cash  payment,  the  moment  the  hammer  falls,  is  ^^loh 
failure  in  itself  as  will  in  every  case  forfeit  the  bid. 

'Tis  true  that  when  property  is  offered  either  at  public  or 
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private  sale  for  easli,  the  sale  is  not  binding  unless  the  cash  is 
tendered  according  to  the  terms,  and  officers  selling  under  orders 
should  not  indufge  contrary  to  the  order,  but  there  may  be  reasons 
why  cash  could  not  be  paid  down  at  once,  and  why  the  sale,  not- 
withstanding this,  should  be  held  good.  In  this  case  the  cash 
portion  was  not  a  fix'ed  portion  of  the  purchase-money,  as  one- 
fourth,  or  one-third,  or  any  other  fixed  proportion,  but  such  sum 
as  might  be  required  to  pay  costs  and  disbursements,  the  balance 
on  a  credit  of  one  year. 

It  may  be  that  the  exact  amount  of  the  costs  and  disburse- 
ments could  not  be  ascertained  on  the  day  of  sale,  or  the  parties 
entitled  thereto  may  have  been  willing  to  wait  a  few  days.  At 
all  events,  the  clerk  afterwards  received  the  cash  and  executed 
titles.  Had  he  refused  to  do  so,  it  may  be  that  appellant  could 
not  have  enforced  the  contract,  but  having  completed  the  con- 
tract, by  receiving  the  money  and  executing  titles,  we  are  of 
opinion  that  it  should  not  be  set  aside  upon  a  summary  proceed- 
ing like  this  and  solely  upon  the  ground  of  failure  literally  to 
comply. 

In  Young  v.  Tea(/ue,  Bailey  Eq.  13,  where  land  was  sold  for 
partition  as  in  this  case,  the  terms  required  the  giving  of  a 
mortgage  by  the  purchaser  to  secure  the  purchase-money.  This 
was  not  done  at  the  purchase,  nor  had  it  been  done  when  a  pro- 
ceeding was  instituted  to  vacate  the  sale  on  that  and  other 
grounds ;  yet  as  it  did  not  appear  that  the  purchaser  had  refuse<l 
to  give  the  mortgage  but  was  ready  and  willing  to  comply,  the 
court  held  that  all  it  could  require  now  was  that  the  purchaser 
should  do  then  what  ought  to  have  been  done  at  the  sale. 

In  the  case  of  Young  v.  Teague,  the  application  was  grounded 
upon  an  offer  of  an  advance  of  $600  over  the  bid  of  the  pur- 
chaser, and  other  facts  showing  that  the  party  making  this  offer 
wixs  })revented  from  bidding  at  the  sale  by  mistake,  &c.  This 
was  a  strong  case,  and  although  the  purchaser  had  not  complied 
literally  with  the  terms  of  sale  in  giving  the  mortgage,  yet  as  the 
deed  had  l)een  executed  by  the  commissioner  the  court  refused  to 
set  it  aside. 

The  English  practice  of  oj)ening  the  biddings  before  confirma- 
tion  does  not  apply  in   this  State.      Young  v.  TeaguCy  supra. 
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When  titles  have  been  executed  in  thLs  State  at  offieial  sales,  they 
an*  g(XKl  without  confirmirtion  unless  ais^ailable  for  fraud,  or  other 
facts  and  circumstances  entitling  the  party  to  cijuitable  relief. 
And  the  better  i)ractice  in  such  (;ases,  unless  the  matter  is  dear, 
is  by  r^ular  action  rather  than  by  motion  to  show  cause.  Oor- 
don  V.  Sims,  2  McCord  Ch.  160. 

It  does  not  appear,  however,  that  the  conveyance  from  the 
clerk  hiis  l)een  st»t  aside  for  fraud,  but  solely  upon  the  ground 
that  the  terms  of  sale  as  to  the  payment  of  the  cjb^h  [wrtion 
immediately  u])on  the  sale  were  not  complied  with.  We  do  not 
think  that  fact,  in  itself  unexplained,  when  these  ternLs  were 
complied  with  within  so  short  a  time  afterwards,  as  al)ovo,  was 
sufficient  to  annul  the  clerk's  deed. 

Without  prejudice  to  respondent's  ri^ht  to  come  in  and  defend 
under  Section  158  of  the  cHxle,  by  such  ])rocee<lings  as  may  be 
legal  and  proper,  in  our  opinion  the  service  in  this  ca'*e  by 
publication  was  sufficient ;  the  return  to  the  writ  in  jjai-tition  by 
t\vo  of  the  commissioners  out  of  three  named,  in  the  absence 
of  fraud,  was  all  that  was  ne<»essary,  and  that  the  execution  of 
the  deed  to  the  appellant  by  the  clerk  must  stand  unless  assailed 
by  some  more  ett'wtive  grcmnd  of  ecjuitable  relief  than  the  mere 
unexplained  fact  that  the  cash  portion  of  the  sale  was  not  imme- 
diately paid  upon  the  sale. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  he  reversed. 

McIvER  and  McGow  an,  A.  J.'s,  concurred. 


CASE  No.  lloO. 
MURRAY  V.  WirrE. 


1.  A  purc'haserof  an  intt*stiitc''s  lands  sc>l(l  for  partition  in  1  ^oo  pi ve  lier  bonds 
for  the  purchase-money,  and  as  guanlian  for  tAvo  of  the  infant  distributee* 
reeeived  two  of  thetse  honds  in  part  of  tlieir  estate.  As  the  iujitalmeaL-' 
upon  the  bonds  l)ceame  due,  she  eharge<l  hei-self  as  guanlian  with  the 
amounts,  and  ae<Tuetl  interest,  and  so  it  appeareil  in  her  return^  made  at  the 
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time  to  the  Court  of  Equity.  ()ne  ward  became  of  age  in  1858  and  tlie 
other  in  1859,  and  the  guardian,  at  these  dates  respectively,  gave  to  eacli 
her  bond,  without  sureties,  in  a  penal  sum  double  the  amount  siscertained 
to  be  due,  and  conditioned  for  its  i)ayment,  which  sum  in  each  case  was^ 
larger  than  the  amount  of  her  piux*hase-l)onds.  In  1860,  the  guanlian 
confet»ed  judgment  upon  each  of  these  Inrnds  given  to  her  former  wai"ds, 
and  under  these  judgment8  the  lands  puirhased  by  the  judgment  debtor  at 
the  partition  sale  were  sold,  Aftcrwaixls  the  former  wards  brought  their 
action  against  the  vendees  of  the  purchaser  at  the  sherifl*'s  sale  to  foi-e<*lf»sc 
the  statutory  lien  under  the  act  of  1791.  Jleldj  that  the  lx>nds  given  to  the 
commissioner  hi  wpiity  in  1858  wei-e  paid,  and  the  lien  to  secure  their 
payment  thereby  discharged. 

2.  The  union  of  the  chanicter  of  debtor  and  creditor  in  the  person  of  the 
guardian  here,  ditl  not  certainly  extinguish  the  statutory  lien  that  secured 
her  indebtedness,  but  the  circumstances  of  the  case  show  that  the  original 
debt  was  treated  by  all  parties  as  paid,  and  its  security  as  satisfied. 

3.  One  security  does  not  oiximte  as  payment  of  another  mdess  so  intended  by 
the  parties;  but  the  intent  that  the  Iwnds  taken  by  the  wards  at  their 
majority  should  dischai^e  the  indebtedness  of  their  guardian  as  then  ascer- 
tained, is  clearly  dc<lucible  from  the  circumstances  of  this  case. 


Before  Wat.lack,  J.,  Sumter,  June,  1881. 

Action  by  George  M.  Murray  and  Elizabeth  N.  Bradley 
against  George  ^Y.  Wiite,  G.  M.  Sanders  and  Robert  J.  Brown- 
field.  It  cannot  l)e  c^ertainly  a-^certained  from  the  brief  when  tht^ 
action  wai>  commenced,  but  it  was  probably  not  lono;  l)efore  its 
hearing  on  Circuit.     The  opinion  states  the  facts. 

The  Circuit  decree  was  as  follows : 

The  first  question  that  arises  upon  the  merits  is,  was  the  lieu 
destroyed  by  the  deliver\'  to  Mrs.  E.  Y.  Murray,  of  her  bonds 
as  die  estate  of  her  wards.  This  ([uestion  has  been  repeatedly 
considered,  and  the  principles  governing  it  stated  by  our  own 
court.  See  Clowney  v.  (Jathcart,  2  S,  C.  409;  Charles  v. 
Jacobs,  9  S.  a  297  ;  Koon  v.  3funro,  11  .S^  C.  139.  The  princi- 
ple is  fully  and  clearly  stated  in  C/tarles  v.  Jacobs,  It  will  be 
seen  that  when  Mrs.  E.  V.  Murray  received  her  own  lx>nds  as 
part  of  the  estate  <»f  her  wards,  there  was  a  presumpticm  of  their 
payment  at  maturity,  but  this  presumption  was  not  conclusive 
against  the  wards,  and  they  were  not  concluded  by  it,  but  could 
set  up  the  debt  and  lieu,  if  it  was  not  actually  paid. 
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When  the  plaintiflfe  attained  their  majority,  Mrs.  E.  V.  Mur- 
ray, their  guardian,  gave  to  each  a  bond  for  the  amounts  due 
each  by  their  guardian.  Subsequently,  Mrs.  Murray  confessed 
judgment  to  each  upon  these  bonds.  It  is  insisted  that  this  ^\'a^ 
payment  of  the  original  debt,  and  operated  to  discharge  lien.  In 
the  case  o{  Adger  &  Co.  v.  Pringle,  11  S,C.  527,  the  court  says: 
**  AVhether  the  debt  of  the  ancestor  is  discharged  by  the  l)Ond  of 
the  heirs  is  a  question  of  feet  depending  upon  intention.  It  is 
not  payment  unless  so  accepted  by  the  creditors,  and  the  burden 
of  proof  is  on  the  party  affirming  it." 

In  the  recent  case  of  Johnson  v.  Clarke,  15  S.  C  72,  the  court 
says :  "  The  plainti^  stood  upon  their  note,  and  the  defendant 
whose  defense  was  payment  and  satisfaction  should  have  shown 
affirmatively  that  the  new  note  was  intended  to  be  and  was 
actually  received^  in  payment  and  satisfaction."  This  rule  has 
long  been  established.  See  Bailey  v.  Wright,  3  McC.  484; 
Thomas  v.  Kdly,  3  S.  C  214. 

In  r^ard  to  these  bonds  given  by  the  guardian  to  her  \\-ards, 
only  the  naked  facts  appear  tliat  the  bonds  were  given  and 
judgment  confessed.  This  is  not  enough  to  show  affirmatively 
that  these  bonds  were  given  and  received  in  payment  and  satis- 
faction of  the  indebtedness  of  the  guardian  secured  by  the 
statutory  Hen.  Judgments  were  entered  on  these  confessions, 
executions  issued  and  levied  upon  the  land  and  lx)ught  by  Kirk- 
patrick  for  five  hundred  dollars.  Under  the  rule  established  in 
the  cases  of  Ex  parte  City  Sheriff,  1  McC  399 ;  McClure  v. 
3founc€,  2  McC.  423 ;  McClure  v.  Wheder,  6  Rich.  Eq.,  343, 
there  can  be  no  doubt  as  to  the  interest  sold  under  a  judgment 
and  execution  upon  a  bond  that  is  also  secured  by  a  mortgage. 
These  cases  hold  that  an  execution  issued  to  enforce  a  judgment 
ujKjn  a  bond  that  was  secured  by  a  mortgage  before  the  judg- 
ment, is  only  leviable  upon  the  equity  of  redemption,  and  that 
was  all  that  passed  at  the  sale ;  that  the  fee  still  remained  sul)- 
ject  to  sale  under  proper  proceedings  to  foreclose  the  lien.  So  here 
the  sale  imder  the  confessions  was  only  of  the  equity  of  redemp- 
tion, and  this  was  all  that  Kirkpatrick  bought.  The  fee  still 
remained  subject  to  the  lien,  and  Kirpatrick  bought  subject  to 
that  incumbrance.     The  answer  set  up  the  presumption  of  pay- 
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ment  from  lapse  of  time.  There  were  as  matters  of  fact,  repeated 
acknowledgments  of  the  liability  by  Mrs.  E.  V.  Murray,  in  her 
return  to  the  ordinary,  the  bonds  executed  and  the  confession  of 
judgment  as  late  as  1866.  Twenty  years  did  not  elapse  from 
that  time  to  the  filing  of  the  complaint.  There  is  no  proof  of 
other  facts,  to  raise  the  presumption  of  payment.  It  not  appear- 
ing thatr  the  bonds  were  received  in  payment,  they  are  a  mere 
**  acknowledgment  of  the  amount  ascertained  to  be  due,"  {Thonias 
V.  Kellffy  3  8.  C.  214,)  and  are  secured  by  the  lien  {Griffin  v. 
Addismi,  3  S.  C.  109),  The  debt  and  lien  still  subsisting,  and 
not  barred  by  lapse  of  time,  the  possession  of  the  lands  can- 
not be  set  up  us  a  bar  to  the  enforcement  of  the  lien.  In  Wright 
V.  Eaves,  10  Rich.  Eq.  582,  it  is  held,  that  "  where  from  pay- 
ment made  by  the  debtor  or  his  representatives,  or  other  cause, 
the  mortgage  debt  will  not  be  presumed  satisfied,  as  between 
debtor  and  creditor,  from  lapse  of  time,  no  presumption  of  release 
or  satisfaction  of  the  mortgage  will  arise  in  favor  of  one  holding 
under  a  purchase  from  the  mortgagor,  although  twenty  years 
have  elapsed  since  the  mortgagor  conveyed  the  premises  and 
delivered  possession  to  the  purchaser.  Twenty  years  have  not 
elapsed  since  the  sale  by  the  sheriff.  Mrs.  Murray  before  tlie 
sale  could  not  claim  adversely  as  against  the  lien.  See  also 
Daniels  v.  Moses,  12  S.  C.  130,  and  Clark  v.  Smith,  13  S.  C. 
685.  It  is  therefore  ordered  that  the  third  ground  of  demurrer 
be  overruled.  It  is  adjudged  that  plaintiff  have  judgment  for 
the  foreclosure  and  sale  of  the  land  described  in  the  complaint  as 
subject  to  the  lien  set  up  in  the  cqpiplaint. 

Messrs,  /.  /.  Dargan  and  Buist  &  Buist,  for  appellants. 

Messrs.  Haynsworth  &  Cooper,  contra. 

March  7th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  This  is  an  action  to  forecla^^e  a  statu toiy  lien 
on  lands  of  an  intestate  sold  for  partition.  The  defendants  de- 
murred to  the  complaint.  The  demurrer  was  overniled  and 
judgment  of  forelcosure  j)ronounced.     The  defendants  appealed 
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and  the  following  is  a  statement  of  the  facts  out  of  which  the 
legal  questions  arise.  Samuel  J.  Murray,  late  of  Sumter  county, 
(lied  intestate,  in  ^  850,  leaving  a  considerable  estate  real  and 
personal.  On  January  5th,  1852,  his  real  estate  was  sold  for 
partition  by  order  of  the  Court  of  Equity.  His  widow  became 
the  purchaser  of  the  Grove  Hill  tract,  a  portion  of  which  was 
located  on  the  west  side  of  the  Charleston  road.  The  remainder 
of  his  lands  was  also  partitioned  at  tlie  same  time,  but  as  this 
remainder  is  not  involved  in  this  action  no  further  reference  thereto 
is  needed  here.  The  purchase  of  Mrs.  Murray  of  the  Grove  Hill 
tract  on  the  west  side  of  the  Charleston  road  amounted  to 
$4,788.03.  She  complied  with  the  terms  of  sale  by  receipt- 
ing for  $145.50,  the  amount  to  which  she  was  entitled  as  one  of 
the  heirs,  and  by  executing  and  delivering  to  the  commissioner 
three  lx)nds  dated  January  17th,  1852,  bearing  interest  from 
January  5th,  1852,  with  surety,  two  of  which  were  conditioned 
each  for  the  payment  of  $1,865.35,  and  the  other  for  1911.83, 
all  payable  in  three  annual  e(|ual  instalments.  Thereupon,  the 
commissioner  by  deed  conveyed  to  her  the  land. 

In  the  meantime,  Mrs.  Murray  had  been  appointed  guardian 
of  two  of  her  minor  children,  who  are  the  plaintiffs  here.  Under 
the  order  of  sale  the  commissioner  was  directed  to  distribute  the 
securities  and  other  procewls  of  Siile  among  the  parties  entitled 
thereto,  to  the  said  parties  who  were  of  age  and  to  the  guardians 
of  the  minors.  In  pursuance  of  this  order,  he  made  the  distri- 
bution, turning  over  to  Mrs.  Murray,  for  her  ward  Elizabeth 
N.,  in  October,  1852,  one  of  her  own  bonds  for  $1,865.35,  and 
on  the  same  day,  another  of  her  bonds,  for  the  same  amount,  for 
her  w^ard  George.  The  third  bond  was  turned  over  to  some 
other  of  the  parties,  and  having  been  long  since  paid,  disappears 
from  the  case. 

This  action  of  the  commissioner  was  duly  reported  to  the 
court  and  was  tiled  for  informaticm  on  June  6th,  1853.  During 
her  guardianship  Mrs.  ^Murray  received  other  funds  for  her 
wards  more  than  sufficient  to  pay  their  current  expenses.  In  her 
annual  returns  to  the  commissioner  Mrs.  Murray  chained  herselt 
with  the  instalments  and  accrueil  interest  on  these  bonds  at  or 
alx)ut  the  time  at  which  they  became  due  imd  payable  respect- 
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ively.  On  July  Ttli^  1858,  Elizal)eth  having  arrived  at  age,  a 
computation  was  made  of  the  amount  due  her  in  the  hands  of  her 
guardian.  This  amount  was  ascertained  to  be  $4,870.58 ;  of  this 
amount,  $2,790.94  came  from  the  bond  which  the  guardian  had 
received  from  the  commissioner.  On  the  same  day  Mi's.  Murray 
liquidated  her  indebtedness  as  guardian  to  Elizabeth  by  execut- 
ing to  her  her  penal  l)ond  of  that  date  for  $9,600,  conditioneil 
for  the  payment  of  $4,870.00  an  January  1st,  1860,  with  annual 
interest  until  finally  discharged.  On  this  lx)nd  payments  have 
been  credited  in  discharge  of  the  interest  up  to  January  J  st,  1860. 
George  M.  arrived  at  age  in  July,  1859,  and  the  same  arrange- 
ment was  made  with  him.  The  amount  found  due  him  was 
$4,208.63,  of  which  $2,936.89  came  from  the  bond  received  by 
the  guardian  as  his  share  of  the  Grove  Hill  land.  This  indebted- 
ne&**  was  liquidated  by  Mrs.  Murray  giving  to  George  lier  ]>enal 
lx)nd  for  $8,000.00,  conditional  for  the  payment  to  George  of 
$4,000.00.  Upon  this  bond  appeai-s  credits  on  January  1st, 
1860,  of  $245.00  in  excess  of  the  interest  up  to  that  date. 

In  1866,  George  and  Elizaljeth  (who  had  intermarried  with 
one  Samuel  J.  Bradley)  commenced  actions  on  these  last  bonds, 
upon  which  Mrs.  Murray  confesseil  judgments  for  the  j>enalty 
in  each  of  the  bonds.  These  judgments  were  duly  entered  and 
signed  by  tlie  clerk  on  December  12th,  1866,  and  on  the  same 
day  executions  were  issued  and  lodged  in  the  sheriff's  office  for 
Sumter  county. 

Thereafter,  some  time  in  ]  868,  the  sheriff  of  Sumter,  by  virtue 
of  these  executions,  levied  upon  and  sold  the  Grove  Hill  planta- 
tions, then  in  the  possession  of  Mi*s.  Murray,  with  other  property. 
At  this  sale,  one  James  D.  Kirkpatrick  became  the  purchaser  of 
the  land  at  the  price  of  $500.00.  In  January,  1869,  Kirk- 
patrick having  received  titles  from  the  sheriff  sold  and  conveyed 
a  portion  of  his  purchase,  embracing  two  hundred  and  eighty- 
seven  acres,  more  or  less,  of  the  Grove  Hill  tract  on  the  west  side 
of  the  Charleston  road,  to  Samuel  J.  Bradley.  The  remainder  of 
this  tract  on  the  west  side  of  the  Charleston  road  Kirkpatrick 
sold  to  William  Bonneau  Murray,  taking  his  bond  and  a  mort- 
gage of  the  premises.  This  bond  and  mortgage  Kirkpatrick 
subsequently  assigned  to  the  defendant,  Greorge  W.  Witte. 
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Witte  afterwards  obtained  a  judgment  of  foreclosure  of  thin 
mortgage  against  the  heirs  of  Bonneau  Murray,  then  deceased. 
At  this  foreclosure  sale  Witte  became  the  purchaser,  reoeinng  a 
deed  from  the  sheriff  on  February  11th,  1874.  Samuel  J. 
Bradley  died  in  November,  1869,  having  a  short  time  before  his 
death  conveyed  to  Samuel  J.  Pinckney  that  portion  of  the  Grove 
Hill  tract  which  he  had  bought  from  Kirkpatrick,  with  other 
lands,  in  trust  for  certain  purposes.  Under  this  deed  the  defend- 
ant, Robert  J.  Brownfield,  became  trustee,  so  that  Brownfield 
and  Witte  (Geo.  M,  Sanders  being  the  tenant  of  Witte)  became 
possessed  of  all  the  Grove  Hill  tract  lying  west  of  the  Charleston 
road  purchased  at  the  original  partition  sale  by  Mrs.  Murray,  to 
secure  which  purchase  it  is  claimed  by  the  plaintiffi  that  the 
statutory  lien  now  sought  to  be  enforced,  attached  under  the  act 
of  1791. 

The  plaintiffs  claim  that  no  part  of  Mrs.  Murray^s  bonds  to 
the  commissioner  given  for  this  land  has  been  paid,  and  they 
now  seek  by  this  action  to  enforce  the  statutory  lien  on  the  land 
in  possession  of  the  defendants,  which,  they  allege,  attached  at 
the  purchase  by  Mrs.  Murray  in  1852,  and  which  they  claim  is 
still  of  force,  to  secure  to  them  the  payment  of  the  purchase- 
bonds  received  for  them  by  their  guardian.  The  presiding  judge 
sustained  the  plaintiffs  and  gave  judgment  for  the  foreclosure  of 
this  statutory  mortgage. 

The  grounds  of  appeal  are  numerous,  l^eing  fifteen  in  number, 
but  the  leading  (juestion  is,  whether,  upon  the  facts  stated,  one  or 
all,  the  statutory  lien  which  it  is  admitted  originally  covered  the 
land,  has  since  become  extinct,  and  before  this  action  \\*as  com- 
menced. If  so,  the  case  will  end  at  that  point,  and  this  opinion 
in  that  event  need  not  be  encumbered  with  the  discussion  of  the 
other  questions  raised.  We  will  address  ourselves  first  to  this 
leading  question. 

The  main  fiacts  relied  upon  by  the  appellants  in  supjwrt  of 
their  position,  that  the  statutory  lien  has  l)een  extinguished, 
are:  First.  That  the  relation  of  creditor  and  debtor  became 
united  in  the  person  of  Mrs.  Murray  as  to  the  lx)nds  in  question, 
when  they  were  assigned  to  her  in  1852  by  the  commissioner,  and 
hence  they  were  then  paid  by  operation  of  law,  and  hence,  :i1jv, 
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the  land  pledged  for  their  payment  was  then  released.  Second. 
That  Mrs.  Murray  in  her  annual  returns  as  guardian  charged 
herself  with  the  receipt  of  the  instalments  on  these  bonds,  with 
accrued  interest,  at  about  the  time  they  fell  due  respectively. 
Third.  The  settlement  between  Mrs.  Murray  and  her  wards,  the 
plaintiffs,  after  they  arrived  at  age,  when  they  each  took  from 
Mrs.  Murray,  in  liquidation,  as  they  state  in  the  complaint,  the 
penal  bonds  mentioned  above ;  and,  lastly ^  they  rely  on  the  lapse 
of  time. 

The  effect  of  the  union  of  the  characters  of  creditor  and  debtor 
in  the  same  person,  has  been  often  before  the  courts,  not  only  in 
our  own  State  but  elsewhere.  The  most  recent  decision  with  us 
is  Charles  v,  Jacobs,  9  S.  C.  297.  In  that  case  the  question  was 
fully  discussed,  and  the  general  rule,  with  the  exceptions,  pre- 
sented in  a  concise  and  compact  form.  The  authorities  sustaining 
the  positions  there  announced,  will  be  found  cited  and  discussed 
in  the  opinion  delivered,  so  that  it  will  be  unnecessary  for  me  to 
make  further  reference  than  to  that  case  and  the  cases  therein 
referred  to. 

The  rule,  as  is  said  there,  appears  to  be,  that  where  a  debtor 
becomes  executor  or  administrator  of  his  creditor,  the  debt  is 
presumed  to  be  paid  from  the  time  of  its  maturity.  *  *  * 
This  is  the  general  rule.  But  this  does  not  bind  the  creditors 
and  distributees  not  having  assental  thereto,  so  as  to  prevent 
them  from  reaching  such  securitie**,  if  any,  by  mortgage  pledge 
or  lien  originally  taken  to  secure  said  debt,  if  it  should  turn  out 
that  the  debt  had  not  really  been  paid.  In  other  words,  the 
presumption  of  payment  by  operation  of  law  in  such  case  will 
not  defeat  the  securities  mentioned  as  against  creditors  and  dis- 
tributees, in  the  event  that  no  payment  has  in  fact  been  made. 

The  presumption  of  payment  is  not  conclusive,  so  as  in  itself 
to  extinguish  such  securities  by  mortgage  pledge  or  lien,  if  any. 
So,  too,  the  executor  or  administrator  may  prevent  the  piesumption 
of  payment  from  attaching  as  to  themselves,  by  dealing  with  the 
obligation  as  still  outstanding,  by  transferring  it  to  creditors 
of  the  estate,  as  was  done  in  the  case  of  Charles  v.  Jacobs  and 
also  in  Clowney  v.  Cathcarty  2  S.  C  402.  But  in  that  case  the 
union  of  the  two  characters,  though  not  discharging  the  principal 
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<lebt<>r,  ^vill  discharge  the  ])ers<)nal  sureties.  If,  however,  the 
<'xe('iitor  or  jidniiiiistrator,  as  was  said  in  Charles  v.  JacobSy 
**  actually  treats  the  debt  a*<  paid  and  accounts  for  it  as  such,  it 
Ufonies  legally  extinguished,  and  it  cannot  be  revived  by  any 
act  of  the  executor  attenvards,  such  as  transferring  it  in  payment 
of  debts  of  the  estate;  and  if  payment  is  accepted  by  the  dis- 
tributees on  such  account,  they,  too,  are  precluded  from  setting  up 
the  debt." 

Now,  acc(>r<ling  to  these  principles,  the  statutory-  lien  under 
the  act  of  1791  having  attached  on  the  Ixmds  of  Mi-s.  Murray, 
the  mere  union  of  the  character  of  creditor  and  debtor  in  her 
person  did  not  in  itself  extinguish  this  lien  in  so  far  as  to  prevent 
t he  d  istributees  from  enforcing  it.  Yet,  if  it  sul)sequently  appears 
in  the  case  that  she  has  treated  her  debt  as  paid,  and  that  it  has 
so  Ikcu  accepte<l  and  regarded  by  the  parties  entitled  to  the  pro- 
ceeds, and  thaf  an  a(H*ounting  has  l)eeu  had  njjon  the  basis  of 
payment  to  herself  and  acce])ted  by  the  parties  in  interest,  tlien 
the  ease  of  Clvarles  v.  Jacobs  is  authority  for  the  position  that 
the  debt  Is  extinguished  and  conse<|uently  with  it  the  statutory 
Hen  also.  So  that  the  real  (piestions  are:  I)o  the  admitted 
facts  force  the  inference  that  Mrs.  Murray  dealt  with  and  treated 
her  b<mds  as  paid — that  she  accounte<l  for  the  proceeils  on  settle- 
ment as  if  collected  ?  Did  her  wards  so  undei-stand,  and  have 
they  jiccepted  other  bonds  in  payment? 

It  is  stated  in  the  complaint  that  Mrs.  Murray,  during  her 
guardianship,  charged  herself  in  her  annual  returns  >ritli  the 
instalments  and  accrued  interest  on  her  lx)nds  at  or  about  the 
time  they  respectively  bcnume  due  and  payable.  In  (%wne^  v. 
(  bthcart,  supra,  which  is  similar  in  many  of  its  features  to  this 
cjuse,  the  real  estate  of  an  intestate  was  sold  by  order  of  the  court. 
James  Cathcart,  the  acting  administrator,  became  the  purcliaser, 
and  gave  his  bond  secured  by  mortgage  of  the  premises.  The 
onler  of  the  court,  after  directing  the  commissioner  to  apply  the 
funds  in  his  hands  to  the  payment  of  certain  debts,  directed  the 
l)alance  to  be  paid  over  to  the  administrator  to  be  administered 
in  due  course  of  administration.  Under  this  order  C^ithcart's 
lM)nd  and  mortgage  were  delivered  to  him.  Shortly  after  receiv- 
ing them,  and  after  the  characters  of  creditor  and  debtor  had 
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thereby  re-united  in  his  person,  he  assigned  these  securities  to 
Robiuf^on  and  Caldwell,  creditors  of  the  estate,  in  payment  of 
their  demand,  thus  treating  the  debt  as  a  subsisting  obligation, 
notwithstanding  the  union  of  the  two  relations.  Shortly  after 
this,  in  his  returns  he  charged  himself  with  the  amount  of  his 
bond  with  the  accrued  interest,  and  credited  himself  with  the 
amount  as  paid  to  Robinson  and  Caldwell. 

The  (juestion  in  the  case  was  whether  the  bond  and  mortgage 
had  been  extinguished.  The  (H)urt  said :  "  That  had  the  admin- 
istrator done  any  act  expressive  of  an  intention  to  treat  the 
securities  as  extinguished  and  in  its  nature  equivalent  to  pay- 
ment, the  debt  would  have  become  extinguished  and  the  mortgage 
discharged."  The  return  of  the  administrator  was  relied  on,  but 
that  was  held  not  sufficient,  ba-ause,  before  tlys  return  was  made, 
the  administrator  had  assigned  the  bond  and  mortgage  to  Robin- 
son and  Caldwell  as  a  subsisting  obligation,  and  the  court  said : 
"  That  the  return  was  intended  to  express  the  transaction,  which 
was  complete  by  the  ti*ansfer  of  tlie  bond  and  mortgage  into  the 
hands  of  the  administrator,  and  the  subsequent  transfer  of  the 
same  by  hini  to  Robinson  and  Caldwell.''  In  other  words,  the 
object  of  the  return  was  to  show  that  this  bond  and  mortgage 
had  come  into  the  hands  of  the  administrator  as  part  of  the  estate, 
and  had  been  accounted  for  in  the  transfer  to  Robinson  and  Cald- 
well, and  this  entry  in  the  administrator's  accounts,  instead  of 
aifording  evidence  that  the  debt  had  been  paid,  was  evidence 
dire(!tly  to  the  contrary.  In  that  case,  therefore,  it  was  proi)erly 
h(»ld  that  the^iortgage  should  be  enforced. 

The  case  before  the  court  differs  very  materially  from  Clomney 
V.  (/athcart  and  also  from  (Jharks  v.  Jacobs,  in  the  fact  that 
there  is  no  evidence  that  Mrs.  Murray  dealt  with  her  bonds  as  a 
subsisting  obligation.  She  did  not  transfer  them  to  her  wards 
or  to  any  one  else.  We  never  hear  of  them  after  the  assignment 
by  the  commissioner,  except  at  or  about  the  time  the  instalments 
fell  due,  when  she  returned  the  proceeds  with  the  accrued  interest 
in  her  hands  as  so  much  cash.  This  was  certainly  an  act  on  her 
part  expressive  of  her  intent  to  treat  the  original  debt  as  ex- 
tinguished, and  in  its  nature  equivalent  to  payment.  What  else 
could  have  been  her  purpose  ?     If  she  had  r^arded  the  bonds  as 
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still  outfitandiDg,  why  have  not  returned  them  as  investmeuts^ 
and  why  especially  did  she  make  this  return  part  of  the  time  that 
the  instalments  fell  due,  embracing  the  interest  which  had  accrued 
up  to  that  date  ?  This  transaction,  so  far  as  she  is  concerned,  can 
be  explained  upon  no  reasonable  hypothesis  except  that  she  had 
complied  with  her  contract,  and  had  paid  herself  as  guardian  the 
amount  which  she  owed  herself  in  that  character  as  an  individoaL 

But  the  imi>ortant  question  is,  has  this  debt,  thus  received  by 
the  guardian,  been  accounted  for  on  settlement,  and  have  the 
appellants  accepted  this  settlement  as  payment  in  such  way  as  t«> 
preclude  them  from  now  setting  up  the  statutory  mor^:age 
against  the  land?  The  appellant,  Elizabeth,  came  of  age  in  1858, 
and  Greorge  in  1 859.  Very  soon  after  each  arrived  of  age  an 
accounting  took  j^lace.  In  these  accountings,  if  the  lionds  of 
Mrs.  Murray  had  been  understood  by  the  parties  as  still  in  extt- 
ence  and  unpaid,  they  should  have  been  produced  and  turned 
over  to  them  respectively.  The  guardian  was  the  mother  of  the 
appellants,  and  we  cannot  suppose  that  she  had  any  puq)Ose  of 
defrauding  her  own  children.  And  no  doubt  had  the  boiwt 
been  in  existence  as  uncollected  interests  they  would  have  been 
produced  and  delivered  to  the  parties,  and  her  notes  given  for 
the  Imlance  of  the  funds  in  her  hands.  But  this  course  >vas  not 
adopted.  The  computation  was  made  upim  the  Iwisis  of  her 
returns,  as  we  must  suppose,  embracing  the  i)roceeds  of  the:* 
bonds  as  collected  by  her,  and  the  remainder  of  the  funds  received 
by  her  during  her  administration  as  guardian.  The  amouiit 
ascertained  upon  this  basis  to  be  due,  in  the  strong^language  of  the 
complaint,  was  liquidated  by  Mrs.  Murray  to  each  of  the  parties 
by  giving  her  penal  bonds  in  double  the  amount  thus  found  due. 

In  1866,  actions  were  instituted  by  lx)th  plaintifis  on  the* 
bonds,  in  which  actions  Mrs.  Murray  confessed  judgment.  Under 
these  judgments  the  lands  now  attempted  to  be  subjected  to  the 
statutory  liens  were  sold  in  1868,  and  the  proceeds  applied,  and 
thus  matters  have  remained  imtil  1879,  when  this  action  was 
commenced. 

Now,  do  these  transactions  furnish  evidence  that  plaintiff* 
accepted  and  ratified  the  understanding  of  Mrs.  Murray  that  her 
original  bonds  had  been  paid  ?     That  the  accoimting  and  settk- 
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ment  above  was  made  on  that  basis,  and  her  penal  bonds  taken 
by  them  in  payment  of  the  amounts  then  found  due  as  a  finality? 
Or,  do  they  show  that  this  settlement  was  intended  simply  to 
ascertain  the  amount  due,  and  that  the  bonds  of  Mrs.  Murray 
were  taken  as  mere  memoranda  showing  the  result,  leaving  the 
original  bonds  outstanding  and  to  be  enforced  with  the  statutory 
mortgage  on  the  lands  at  such  time  in  the  future  as  the  plaintiffs 
might  desire  ? 

The  fact  that  the  computation  and  settlement  were  made ;  that 
the  original  bonds  were  not  produced  and  turned  over;  that 
heavy  penal  bonds  of  the  guardian  were  taken  for  the  full 
amount  in  liquidation,  as  is  stat^  in  the  complaint ;  that  suit 
was  afterwards  brought  on  these  bonds ;  that  Mrs.  Murray  con- 
fessed judgment  in  these  suits,  that  her  land  was  sold  there- 
under, and  the  proceeds  applied ;  that  twenty  years  elapsed  from 
that  settlement  before  this  action  was  brought,  nearly  eleven 
years  of  whi(»h  defendants  or  their  grantors  were  in  possession  of 
these  lands,  with  the  plaintiffs  living  near  by  and  making  no 
whi:?per  of  their  rights  under  the  statutory  lien,  afford  a  very 
strong  moral  presumption  that  it  was  the  understanding  of  all 
parties  that  this  settlement  was  final  and  conclusive  as  to  the 
past.  And  the  attempt  now  to  revitalize  the  original  indebted- 
ness of  Mrs.  Murray,  in  the  fece  of  these  facts,  and  after  this 
long  delay,  has  much  the  appearance  of  an  after-thought. 

^Tis  true  that  the  mere  taking  of  a  new  bond  does  not  in  itself 
extinguish  a  prior  bond.  The  authorities  of  this  State  are  full 
to  the  effect  that  a  new  obligation  does  not  amount  to  a  satis- 
taction,  unless  it  is  so  agreed  and  understood  by  the  parties. 
Thomas  v.  Kelly y  3  8.  C.  214 ;  Kdaey  v.  Rosborough,  2  Rich. 
244.  In  Adger  v.  Pringlcj  11  S.  C.  527,  Mclver,  A.  J.,  said : 
"  The  rule  of  law  is  well  understood,  that  where  a  creditor  takes 
an  obligation  of  inferior  or  equal  rank  it  does  not  extinguish 
ipso  facto  the  prior  obligation,  as  that  is  payment  only  which  is 
intended  and  accepted  as  payment ;  hence,  when  a  creditor  takes 
a  new  bond  for  one  previously  held  by  him,  which  lias  been  lost 
or  destroyed,  the  original  debt  or  obligation  is  not  extinguished 
unless  it  Is  made  to  appear  that  the  creditor  accepted  such  new 
lK>nd  in  payment ;  and  the  burden  of  proof  is  upon  him  who 


Digitized  by 


Google 


51()  Murray  r.  AVirrE. 

Opinion  of  the  Court. 

asserts  the  fact  that  the  new  bond  \vii<  taken  as  payment"  In 
Johnson  v.  Clarke ^  15  8.  C.  72,  the  same  doctrine  was  held,  ^rith 
the  statement  that  the  fac^t  that  the  new  bond  was  accepted  as 
payment  might  be  shown  by  the  facts  and  circumstances  as  well 
as  by  positive  proof.  In  Burioii  y.  Pressli/y  (^heves  Eq.  9,  Chan- 
cellor Johnston  said  in  the  Circuit  decree,  which  was  adopted  as 
the  opinion  of  the  court :  "  That  if  the  new  was  given  in  pay- 
ment of  the  old,  the  fair  inference  is  that  the  mortgage  must  fall 
with  the  note.  But  if  for  mere  convenience  a  new  note  was 
executed  to  take  the  place  of  the  old  one,  the  object  being  substi- 
tution and  not  payment,  I  suppose  that  all  the  Incidenfcj  were 
transferred  to  the  new.'^ 

Whether  a  new  note  then  is  to  operate  as  payment,  depends 
entirely  upon  the  intent  of  the  parties,  and,  when  so  intended,  if 
there  be  a  mortgage  or  other  security  attached  to  the  old,  it  will 
fall  with  the  old  note.  The  error  of  the  Circuit  judge  was  not 
in  the  conclasion  which  he  drew  from  the  facts  whidi  he  applied 
to  this  question,  but  in  not  applying  all  the  facts.  He  based  Lis 
decision  upon  the  naked  facts  that  a  new  obligation  had  been 
given  and  the  confession  thereon.  If  these  had  been  all  the  &cts 
of  the  case,  his  conclusion  was  in  accordance  with  the  eases  above 
referred  to.  We  think  the  return  of  the  guardian,  the  failure  to 
produce  the  original  bonds  at  the  settlement  and  to  turn  them 
over,  the  long  delay  and  the  profound  silence  of  the  plaintiflfe  for 
more  than  twenty  years  after  the  settlement  and  liquidation,  all 
of  which  are  admitted,  were  significant  facts  bearing  upon  the 
question  as  to  the  intent  and  understanding  of  the  parties  as  to 
the  purpose  of  the  settlement.  These  were  all  circumstances 
connected  with  the  transaction,  surrounding  and  intermingled 
with  it,  and  should  have  been  considered. 

The  judgment  of  this  court  Ls  that  the  judgment  of  the  Circuit 
Court  be  revcrse<l. 

McIvER  and  McGowax,  A.  J.'s,  concurred. 
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CASE  No.  1157. 

WILSON  V.  BRADDY. 

(ic)od  faitli  sliould  ])e  allowed  to  have  its  influence  in  determining  the 
rt^p<msibiUty  of  trastees  for  conduct  and  transactioas  afleeting  their  trusts, 
especially  during  the  time  when  Confederate  currency  was  the  only  medium 
of  exchange  in  thus  State. 

Land  was  sold  by  the  Court  of  ICtjuity  in  1864  for  Confederate  money  at  a 
highly  inflated  price,  and  a  portion  of  the  purchase-money  fell  due  in 
January,  1865.  Held^  that  this  instalment  was  properly  received  at 
maturity  by  the  commissioner  in  equity,  and  from  him  this  money  was 
then  properly  received  by  a  guardian  to  the  extent  of  liis  ward's  interest 
in  such  payment. 

And  a  bond  of  indemnity  given  l)y  the  debtor  to  the  guardian  at  the  time 
of  these  jmyments  to  secui"e  the  latter  from  any  loss  by  reason  of  his 
receipt  of  Confederate  money,  imposed  no  liability  upon  the  debtor. 
Nor  was  any  liability  under  this  bond  fixed  ujwn  the  obligor  by  a  decree 
of  the  court  establishing  a  deiKLstmnt  against  the  guardian  in  the  receipt  of 
this  Confederate  money,  in  a  caiu^e  l)etween  the  ward  and  his  guardian  to 
which  the  obligor  was  no  party. 

The  ordinance  of  the  convention  of  1865  was  intended  only  to  relax  the 
niles  of  evidence,  so  that  it  might  be  shown  that  the  contract  was  made 
with  reference  to  Confederate  currency,  and  not  to  fix  a  measure  of  liability. 
That  is  done,  in  the  al)Hence  of  other  testimony,  by  the  C-orbin  scaling  act. 


Before  Presslky,  J.,  Marion,  March,  1881. 

Action  by  John  O.  AVilson,  as  executor  of  the  will  of  W.  W. 
Braddy,  deceased,  against  E.  A.  Braddy  and  others,  legatees  and 
creditors.     The  opinion  states  the  case. 

Me89)'s.  Towmcnd  &  McKei^ally  for  appellant. 

Messrs,  Johnson  &  Johnson,  contra. 

March  7th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C  J.  Judge  Pressley,  who  heard  this  case  on  Cir- 
cuit, makes  the  following  statement  of  material   facts :     "  In 
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January,  1864,  plaintiff's  testator,  W.  W.  Braddy,  at  a  sale  by 
the  Court  of  Equity,  bought  the  land  of  James  Tart,  deceased. 
He  paid  three-fifths  of  the  price  in  cash  and  gave  bond  and 
mortgage,  payable  in  two  equal  instalments,  for  the  remaiuder. 
When  the  first  instalment  fell  due,  which  was  on  Januan-  1st, 
1865,  he  offered  to  pay  the  same,  but  E.  J.  Moody,  guardian  of 
Enos  M.  Tart,  a  minor,  who  had  a  share  in  said  land,  refused  to 
receive  that  share  in  Confederate  money  from  the  commissioner 
unless  W.  W.  Bmddy  would  give  a  bond  of  indemnity  to  save 
him  harmless.  Braddy  gave  the  bond.  Moody  received  the 
Confederate  money." 

The  minor,  E.  M.  Tart,  arriving  at  age  in  1869,  brouj^ht 
action  against  his  guardian.  Moody,  for  an  accounting  and  settle- 
ment, and  recovered  judgment  against  Moody  for  $1,092,  the 
amount  adjudged  him  on  account  of  the  payment  to  Mctody  by 
the  commissioner  of  the  first  instalment  of  the  land  puRha?ed  in 
Confederate  money  above  referred  to.  How  the  court  reached 
this  amount  does  not  fully  appear.  It  seems,  however,  that 
Braddy  bought  the  entire  lands  of  Tart,  containing  seven  hun- 
dred and  thirteen  acres,  at  $33,600.32,  three-fifths  to  be  paid  in 
cash,  and  tlie  remainder  to  Ix)  paid  in  one  and  two  years.  The 
cash  payment  was  made,  and  the  remainder,  to  wit,  Sl3,o52, 
secured  by  bond  and  mortgage.  Of  this  remainder  Moody  ^^•as 
entitled  as  guardian  to  one-half. 

When  the  first  instalment  fell  due  he  received  his  ward's  >haix' 
in  Confederate  money  under  the  circumstances  above  stated. 
When  the  second  instalment  became  due,  on  January  1st,  1866, 
which  was  after  the  war,  the  parties  by  valuing  the  land  in 
good  money,  and  adopting  some  scale  of  their  own,  fixed  the 
amount  at  $600,  which  was  accepted  as  payment  of  that  instal- 
ment, and  the  court  seems  to  have  adopted  this  as  a  ba<is  as  to 
the  amount  due  by  Moody  to  his  ward  in  good  money  for  the 
Confedemte  money  received  by  him  from  the  commissioner  in 
payment  of  the  first  instalment,  and  gave  judgment  for  the  ward 
against  Moodyfor  $600,  with  interest  from  January  1st,  1866, 
amounting  in  all  to  $1,092.  From  this  judgment  there  was  no 
appeal.  In  the  meantime  Moody,  the  guardian,  liad  l)ecorae 
insolvent  and  failed  to  pay  to  his  ward  the  amount  thus  adjudged 
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him,  with  the  exception  of  $66.^5,  which  it  seems  the  ward 
received. 

W.  W.  Braddy  having  died,  his  executor,  the  plaintiflF,  insti- 
tuted the  present  action  to  marshal  the  assets  of  Braddy's  estate, 
and  the  creditors  being  called  in,  the  bond  of  indemnity  given 
by  Braddy  lo  Moody,  the  guardian,  was  presented  by  T.  C. 
Moody,  as  assignee  of  E.  J.  Moody,  as  a  claim  against  the  estate, 
because  of  the  fact  that  in  the  action  above  referred  to  he  had 
been  held  liable  for  $1,092  to  his  ward  in  receiving  the  Confed- 
erate money  in  which  this  bond  was  to  indemnify  and  save  him 
harmless.  E.  M.  Tart,  the  ward,  also  claimed  this  bond  as  a 
security  for  the  amount  due  him  from  his  guardian  as  established 
in  the  action  mentioned.  The  condition  of  this  l)ond  is  as  fol- 
lows :  "  That  whereas  the  said  E.  J.  Moody  is  guardian  of  Enos 
Murchison  Tart  and  is  entitled  to  receive  as  such  guardian  a  por- 
tion of  bond  in  the  commissioner  in  equity's  office  in  said  district, 
which  the  commissioner  in  equity  is  willing  to  receive  in  Con- 
federate currency,  provided  the  same  will  be  received  by  the  said 
E.  J.  Moody,  guardian  as  aforesaid.  Now,  if  the  above  bound, 
William  W.  Braddy,  principal,  and  his  sureties,  shall  indemnify 
and  save  harmless  the  said  E.  J.  Moody  from  all  liability,  ex- 
penses, ci>sts,  or  loss  he  may  incur  in  consequence  of  receiving 
the  sum  of  three  thousand  eight  hundred  and  thirty-four  and 
eighty-five  one-hundredths  dollars,  the  portion  to  which  E.  M. 
Tart  is  entitled  to  of  the  payment  now  due  in  Confederate  cur- 
rency, then  this  obligation  to  be  void  and  of  none  effect,  else  to 
remain  in  full  force  and  virtue." 

The  referee  to  whom  the  case  was  referred  reported  as  to  this 
branch  of  the  case,  that  he  found  as  matter  of  fact  that  the  sale 
of  the  land  purchased  by  Braddy  was  based  on  Confederate 
money  as  receivable  in  payment,  and,  therefore,  that  the  commis- 
sioner in  equity  and  Moody,  the  guardian,  rightfully  received 
that  currency  in  discharge  of  the  first  instalment  of  Braddy's 
bond.  Judge  Pressley  concurred  in  this  finding  of  the  referee, 
and  decided  in  substance  that  if  such  was  the  fact,  then  Moody 
committed  no  default  as  guardian  in  receiving  the  Confederate 
currency,  and  inasmuch  as  the  bond  of  indemnity  was  to  save 
Moody  harmless  in  receiving  this  currency  and  not  for  his  failure 
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to  account  for  it,  there  had  been  no  breach  of  this  l)ond,  aiid, 
tlierefore,  no  liability  had  attached  to  the  estate  of  Bi-addy.  He 
also  held  that  T.  C.  Moody,  assignee,  was  not  a  purchaser  for 
valuable  consideration  of  the  indemnity  bond,  but  that  E.  M. 
Tart,  the  ward,  was  entitled  to  it,  if  in  the  opinion  of  this  court 
it  could  be  established  against  the  estate  of  Braddy,  except 
$66.25,  which  had  been  paid  Tart  by  Moody,  the  guardian. 
This  amount  he  adjudged  would  go  to  T.  C.  Moody  under  the 
assignment,  if  the  bond  was  recoverable. 

E.  M.  Tart  appeals  from  this  decree,  allying  error  on  the 
part  of  the  Circuit  judge,  in  that  he  erroneously  held  tliat  E.  J. 
Moody,  the  guai*dian,  committed  no  default  in  receiving  the 
Confederate  money  to  which  the  bond  of  indenmity  related, 
thereby  practically  reversing,  as  it  is  claimed,  the  judgment  of 
the  Circuit  Court  in  the  case  of  E.  M,  Tart  v.  E.  J.  Moody^  hk 
guardian,  in  which  the  said  E.  M.  Tart  had  l)een  adjudged  the 
sum  of  $1,092,  on  account  of  the  wrongful  receiving  of  this  Con- 
federate currency  by  his  said  guardian,  from  which  judgment 
there  had  been  no  appeal.  The  plaintiff  also  gave  notice  of 
appeal  in  the  event  that  Judge  Pressley's  decree  should  be 
reversed,  on  the  following  grounds:  1.  Because  E.  J.  Moody 
has  not  been  damnified,  and  until  he  is  there  is  no  liability  on 
the  part  of  the  estate  of  W.  W.  Braddy  on  the  bond  of  indem- 
nity. 2.  Because  if  the  estate  of  Braddy  is  liable  at  all,  the 
liability  is  the  value  of  the  Confederate  Hnoney  received  by 
Moody  as  guardian,  to  be  ascertained  by  the  Cbrbin  scaling  act 
and  not  under  the  ordinance  of  the  convention. 

We  concur  with  Judge  Pressley  in  holding  that  the  commis- 
sioner rightfully  received  Confederate  currency  on  the  bond  in 
question  on  the  facts  found  by  the  referee,  concurred  in  by  him- 
self, and  that  the  guardian  did  not  commit  a  breach  of  trust  in 
receiving  this  money  from  the  commissioner.  Independent  of 
the  general  rule,  that  where  a  trustee  or  other  agent  acts  in  good 
faith,  within  the  scope  of  his  duties,  and  a  loss  occurs,  that  the 
loss  should  fall  upon  the  estate  rather  than  upon  himself  indi- 
vidually, the  decisions  in  reference  to  receiving  Confed^ate 
currency  during  the  war,  fully  sustain  the  action  of  the  commis- 
sioner and  trustee  in  this  case.      Neely  v.  McFadden,  2  S.  C, 
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180 ;  Smith  v.  Prothro,  2  8.  C.  376 ;  State  v.  Mosely,  10  S.  C. 
1 ;  Wed  V.  Cauthen,  9  S.  C.  59;  DeSausmre  v.  MeClenaghanj  6 
^.  a  85. 

It  will  not  do  to  look  back  from  our  standpoint  to  tran.sactions 
occurring  during  the  war  and  determine  them  bv  our  present 
surroundings.  Great  injustice  would  l>e  done  by  such  a  course. 
Things  were  anomalous  then  and  it  was  difficult  to  know  what 
was  best.  The  soundest  judgment  was  often  at  fault,  and  men 
of  the  highest  business  capacity  and  practical  sense  failed  .to  mark 
coming  events  correctly  and  to  foresee  their  unfortunate  results. 

There  ^^-as  a  complete  upheaval  in  everything.  The  entire 
Confederacy,  embracing  a  large  portion  of  the  American  States, 
had  no  other  medium  of  exchange  except  Confederate  currency. 
Business  men  in  their  private  affairs,  public  officials,  judicial 
tribunals,  trustees,  guardians,  and  agents,  for  themselves  and  for 
their  cesiuis  que  trust  and  wards,  and  all  other  classes  dealt  with 
it,  and  there  is  no  reason  that  fiduciaries  should  alone  lie  made 
\'ictims. 

Good  faith,  even  in  peaceful  and  quiet  times,  and  when  busi- 
ness rules  are  fixed  and  well  established,  has  been  allowed  its 
influence  in  the  protection  of  parties  occupying  such  relations, 
when  overtaken  by  misfortune,  much  more  should  it  be  regarded 
as  to  transactions  during  the  war,  when  all  these  rules  had  given 
Avay  and  acts  and  copduct  had  to  be  determined  upon  a  state  of 
things  entirely  new  and  in  which  all  were  without  experience. 
But  especially  in  this  case  should  these  considerations  govern. 
The  land  out  of  which  Braddy's  sale  bond  originated  was  sold 
in  Confederate  times.  It  was  confessedly  with  reference  to  Con- 
federate currency.  Indeed  the  price  it  brought  shows  this.  The 
tract  contained  about  seven  hundred  acres ;  it  brought  $33,632 
net,  nearly  $50  per  acre,  when,  according  to  the  testimony,  it 
was  not  worth  more  than  $10  or  $12  in  good  money;  three-fifths 
were  paid  in  cash  in  Confederate  currency,  the  balance  on  a  credit 
of  one  and  two  years. 

There  can  be  no  doubt  as  to  the  understanding  of  the  parties. 
It  was  bought  on  a  Confederate  basis,  and  was  expected  to  be 
paid  in  that  currency.  When  then  the  commissioner  received 
the  money,  he  did  but  what  his  contract  required  him  to  do,  and 
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wheii  Moody  receiyed  it  from  the  commissioner  he  received  the 
property  of  his  ward.  For  tliis  receipt  he  incurred  no  responsi- 
bility except  to  account  for  it.  Judge  Pressley's  decree  on  this 
branch  of  the  case  is  sustained  upon  principle  and  authority. 

It  is  contended,  however,  that  Braddy's  bond  of  indemnit}- 
was  intended  to  save  Moody  harmless  against  all  loss,  &c;  that 
Moody  has  been  adjudged  by  the  decree  in  the  case  of  Tart  v. 
Moody  to  pay  $1,092  on  account  of  his  receipt  of  this  Confeda- 
ate  money,  and,  therefore,  the  estate  of  Braddy  is  responsible  for 
that  sum.  The  object  of  the  indemnity  bond  when  properly 
construed  was  intended  to  save  Moody  harmless  against  all  loss 
that  he  might  Ic^lly  incur.  It  was  intended  as  a  guaranty  that 
Moody  could  legally  receive  the  Confederate  currency.  Has 
there  been  a  breach  of  the  l)ond  in  this  respect  ?  This  we  have 
decided  al)ove. 

It  is  true  the  Circuit  Court  in  the  case  of  Tart  v.  Moodyj 
Judge  Townsend  presiding,  decided  otherwise,  and,  Moody  hav- 
ing submitted  to  that  decision  without  apj^eal,  it  binds  him,  but 
it  did  not  settle  the  law  of  the  case  except  as  to  the  parties  and 
privies  l)ound  by  failure  to  ap{)eal.  Under  our  view,  that 
decree  was  clearly  erroneous.  The  ordinance  of  the  convention 
allowing  the  valup  of  the  property  to  be  inquired  into  was 
resorted  to  to  fix  the  liability  of  Moody.  Under  the  decisions, 
this  ordinance  was  never  intended  as  a  measure  of  liabilitj',  but 
was  intended  to  develop  the  fact,  whether  the  contract  was  made 
with  reference  to  Confederate  currency  or  good  money.  It  was 
intended  to  relax  the  rules  of  evidence  and  to  open  the  door  for 
the  inquiry,  whether  the  term  dollar,  in  contracts  during  Confed- 
erate times,  means  a  Confederate  dollar  or  other  currency. 

The  price  which  property  brought,  comi)ared  with  the  real 
value,  was  a  clear  index  to  this  question,  and  such  was  its  pur- 
pose. This  question  being  determined  then,  the  measure  of 
liability  was  left  to  other  evidence,  the  act  known  as  Corbin's 
act,  in  the  absence  of  other  evidence  showing  a  different  value  at 
a  given  time  and  place,  being  adopted  as  the  measure  for  Con- 
federate currency.  Nedy  v.  McFadden,  2  /S.  C.  169 ;  Harmon 
V.  Wallace,  2  S.  C.  208 ;  Parker  v.  WUson,  3  8.  C.  296 ;  Moore 
V.  Johnson,  7  8.  C.  308;  8  Wall.  1.  This  principle  should 
have  been  applied  in  the  case  of  Tart  v.  Moody,  and  if  it  had 
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been,  Moody  could  have  been  held  responsible  only  for  the  value 
of  the  Confederate  money  which  he  received  from  the  commis- 
sioner, and,  perhaps,  not  even  for  that,  if  this  money  died  on  his 
hands  without  fault  on  his  part. 

Suppose  Braddy  had  not  paid  the  commissioner,  would  his 
liability  after  the  war,  under  the  facts  of  this  case,  been  greater  than 
the  value  of  his  bond  scaled  by  Corbin's  act  ?  We  think  not.  If 
so,  this  is  all  that  could  legally  have  been  adjudged  against  Moody. 
When  he  received  the  Confederate  money  on  Braddy 's  bond  he 
virtually  occupied  to  his  ward  the  position  that  Braddy  had  to 
the  commissioner,  and  he  should  not  have  been  held  to  higher 
responsibility  than  Braddy  would  have  been  had  he  never  paid 
it.  We  have  said,  however,  that  the  judgment  in  the  case  of 
Tart  V.  Moody,  being  unappealed  from,  binds  Moody.  Does  it 
bind  Braddy  ?  Judgments  bind  parties  and  their  privies  only. 
Braddy  was  no  party  to  that  suit.  He  was  not  summoned  as  an 
original  party,  nor  indeed  could  he  have  been  under  the  then 
state  of  the  pleadings.  He  was  not  even  touched  by  Moody. 
He  was  in  no  sense  a  party. 

Was  he  a  privy  ?  Privies  are  of  two  kinds,  privies  in  blood 
and  privies  in  estate.  We  cannot  see  that  Braddy  cKvupied 
either  of  these  relations.  The  suit  was  by  Tart  against  Moody, 
as  his  guardian,  for  account  and  settlement,  and  Moody  in  no 
sense  represented  Braddy.  In  Bond  ads.  Ward,  1  N,  &  3IcC. 
*200,  A.  gave  B.,  a  constable,  an  indemnity  bond  to  levy  and 
sell  a  mare  of  C,  which  B.  did.  C.  recovered  the  value  of  the 
mare  of  B.  B.  then  brought  an  action  on  the  indemnity  bond. 
Held,  that  he  could  not  recover,  not  having  given  notice  to  A. 
of  previous  action.  In  Burrill  v.  West,  2  K.  11.  192,  where  the 
plaintiff  brought  action  on  a  promise  to  save  harmless,  the  siame 
doctrine  was  held.  See  Big.  Estop.  66.  Also  the  Ordinary  v. 
Condy,  2  HUl  313. 

It  is  the  judgment  of  this  court  that  so  much  of  the  judgment 
of  the  Circuit  Court  as  adjudged  that  Braddy's  estate  was  not 
liable  for  the  receiving  of  Confederate  money  by  Moody,  the 
guardian,  and  also  so  much  as  held  that  Braddy's  estate  was  not 
bound  by  the  judgment  in  the  case  of  Tart  v.  Moody,  is  affirmed. 

McIvER  and  McGowAX,  A.  J's.,  concurred. 
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CASE  Xo.  lloS. 

STATE,    /;A'  HELATIOXE  TIIOMPSOX,    v.  the   CIFETIAW   AND 
CHESTER  RAILROAD  ( OMPAXY. 

1.  The  tcrniH  ** stock"  and  "capital  stock"  considered,  aiid  /leW,  that  stock 
when  iiHcd  in  reference  to  corporations  and  in  connection  witli  t)ie  privilege 
of  suliscribing  thereto,  meaas  c^ipital  stock. 

2.  An  act  of  the  legislature  authorized  the  issue  of  bonds  by  a  county  "in 
suKscription  for  preferred  stock  "  of  a  railmad  company,  and  the  act  pro- 
vided that  the  county  "  shall  receive  from  the  company  preferred  stock  to 
the  amount  of  the  said  Iwnds,  wiiich  preferred  stock  shall  bear  interest  at 
the  rate  of  seven  \wr  cent,  per  annum."  Iltld^  that  this  preferred  stock 
meant  capital  stock,  different  from  other  cajiital  stock  only  in  the  prefer- 
ence given  to  it  in  the  matter  of  dividends. 

3.  A  certificate  of  stm'k  tendered  by  the  company  to  the  tY)unty  setting  forth 
that  the  coimty  was  entitled  to  the  stated  amount,  but  impliedly  declaring 
it  not  to  l)e  capital  stock,  was  not  sufficient ;  and  there  was  no  error  in  a 
writ  of  maiKhnifut  prescribing  a  form  of  certificate  in  substantial  compli- 
ance with  the  terms  of  the  act. 

4.  The  judges  of  the  Couils  of  (  ommon  Pleas  have  j)o\\  er  at  chaml)ers  to 
issue  writs  of  mandamus. 

T).  A  demand  by  the  county  made  upon  the  railroad  company  for  i-ertificates 
of  preferred  stock,  although  the  demand  did  not  specify  the  precise  charac- 
ter of  the  certificates,  was  sufficiently  definite  to  warrant  this  subsequent 
jjroceeding  by  mandamus. 

0.  The  |)eremptory  writ  in  mandouiuji  must  conform  to  the  alternative  writ, 
but  such  conformitv  existed  in  this  case. 


Before  Mackev,  J.,  Chester,  July,  1881. 

This  was  a  proceeding  by  mandamus  on  the  petition  of  the 
State  of  South  Carolina,  ex  relatione  W.  Banks  Thompson,  John 
O.  Darby  and  Waties  Pendergniss,  as  county  commissioners  in 
and  for  the  county  of  Chester,  again.st  the  Cheraw  and  Chester 
Railroad  Company,  and  William  Hardin,  as  president,  and 
David  Hemphill  Jis  secretary  and  treasurer  of  said  railroad  com- 
pany.    The  opinion  states  the  ca«e. 

Messrs,  J.  <{-  J.  Hanphill  and  J,  H.  liion,  for  ap])e]lant3. 

Messrs,  A.  O.  Brice  and  S.  P.  Hamilton,  contra. 
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Marcli    4th,  1882.     The   opinion   of  the   court   was   deliv- 
ered by 

SiMPSOX,  ('.  J.  Under  an  act  entitled  "An  act  to  authorize 
and  eraj)OAver  certain  counties  to  issue  bonds  in  subscription  for 
preferred  stock  of  the  Cheraw  and  Chester  Railroad  Company," 
approved  March  14th,  1874,  the  county  of  Chester  subscribed 
.  the  sum  of  $75,00(),  and  in  accordance  with  the  terms  of  said 
act,  duly  made,  exe<mted  and  delivered  seven  hundred  and  6{ty 
bonds,  of  the  par  value  of  $100  each,  in  payment  of  said  sub- 
scription. The  fourth  section  of  said  act  provides  as  follows : 
"On  the  completion  of  the  said  railroad  in  the  county,  the  board 
of  county  wmmis^ioners  shall  receive  from  said  company  an 
amount  of  preferi^ecl  stock  of  said  company  equal  to  the  amount 
of  the  said  bcrnds.  which  preferred  stock  shall  bear  interest  at  the 
rate  of  seven  per  cent,  per  annum." 

Thus  road  had  been  complete<l  for  more  than  a  year  prior  to 
this  proceeding,  which  wa^  (commenced  on  May  13th,  1881,  by 
petition  to  Hon.  T.  J.  Mackey,  Circuit  judge,  at  chambers, 
praying  that  a  writ  of  mandainitH  do  issue  to  Hardin,  the  presi- 
dent of  the  company,  and  Hemphill,  the  secretaiy,  commanding 
them  to  execute  and  deliver  certificates  for  fifteen  hundred  shares 
of  prefeiTed  stock  of  said  company  to  the  petitioners,  county 
commissioners,  alleging  a  demand  and  refusal,  previously  made. 
Upon  this  petition  an  alternative  writ  was  granted  on  May  13th, 
1881,  requiring  the  respondents  to  make  and  execute  a  certificate 
or  certificates  of  "  [)referred  stock  "  in  the  Cheraw  and  Chester 
Railroad  Company  to  the  amount  of  $75,000,  *  *  *  and 
to  deliver  the  same  to  the  said  county  commissioners  immetliately 
upon  the  receipt  of  the  writ,  or  that  they  appear  before  the 
Honorable  Thomas  J.  Mackey,  judge  of  the  Sixth  Circuit,  sitting 
at  chambei's,  in  and  for  the  county  of  Chester,  at  the  court  house, 
on  the  3d  day  of  June,  A.  D.  1881,  to  show  cause  why  they 
refuse  to  do  so.  • 

On  the  1st  day  of  June  thereafter  an  order  was  gi-ante<l  the 
petitionei*s  for  leave  to  amend  the  alternative  writ  issued  on  May 
13th  by  insertin;:;  the  words,  "In  j>roper  form  and  manner  a 
certificate  or  c»ertifi(^tes  for  fifteen  hundred  shares  (of  the  par 
value  of  i\\\y  dollars  a  share)  of  preferred  stock  in  the  Cheraw 
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and  Chester  Railroad  Company,  bearing  interest  at  seven  per 
cent,  per  annum,"  in  place  of  the  words  "certificate  or  certificates 
of  preferred  stock,"  &c.,  and  also  to  insert  after  the  word  "sub- 
scription" in  the  original  writ,  the  words  "being  fift;een  hundred 
shares  of  said  stock."  This  amended  writ  was  served  on  June  3d, 
1881,  with  leave  on  the  part  of  respondents  to  make  their 
return  thereto  within  twenty  days ;  and  the  hearing  was  fixed 
for  the  30th  day  of  June.  To  these  writs  respondents  made 
return  within  the  time,  and  while  denying  that  any  demand  had 
ever  Ixkju  made  upon  them  for  fifteen  hundred  shares,  at  the  \m 
value  of  $50  a  share,  of  preferred  stock,  and  that  no  mandamus 
could  lawfully  issue  from  one  of  the  judges  of  the  Circuit 
Court,  they  tendered  a  certificate,  which  they  stated  the  l)oard  of 
ilireetors  had  authorized  them  U)  prepare,  and  further  stating 
that  they  had  no  i>ower  to  offer  any  other.  The  certificate 
tendered  is  as  follows :  "  Cheraw  and  C'hester  Railroad  Com- 
pany. Certificate  No.  1.  $75,000.  State  of  South  Carolina. 
Preferred  stock,  seven  per  cent,  interest.  These  present^  certify 
that  the  Board  of  County  Commissioners  of  the  countj'  of  Ches- 
ter, having  issued  seven  hundred  and  fifty  bonds  of  one  hundred 
dollars  each,  of  date  April  1st,  1876,  in  pursuance  of  an  act  of 
the  General  Assembly  of  the  aforesaid  State,  entitled  *  An  act  to 
authorize  and  empower  certain  counties  to  issue  bonds  in  sub- 
scription for  preferred  stock  of  the  Cheraw  and  Chester  Railroad 
Company,'  approved  March  14th,  1874,  are  holders  of  seventy- 
five  thousand  dollars  of  preferred  stock  of  the  Cheraw  and 
Chester  Railroad  Company,  which  said  stock  bears  interest  at 
the  rate  of  seven  per  centum  per  annum  from  the  day  of  tlie 
completion  of  said  railroad  in  said  comity,  to  wit,  the  1st  day  of 
June,  1880,  to  be  paid  prior  and  in  preference  to  any  dividend 
upon  the  capital  stock  of  the  said  company.  Witness  the  hands 
of  the  president  and  treasurer,  and  the  corporate  seal.  May  26th, 
A.  Di  1881." 

Judge  Mackey  held  this  certificate  insufficient,  as  it  fiuled 
to  show  the  number  of  shares  in  the  capital  stock  of  the  com- 
pany which  the  county  was  entitled  to,  and  leaving  it  doubtfiil 
whether  it  was  intended  as  a  certificate  of  indebtedness  of  the 
company  to  the  county,  or  a  certificate  showing  the  number  of 
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shares  that  the  county  held  in  the  capital  stock  of  the  company ; 
and  he  issued  a  perempton'  rnandamus  commanding  the  respond- 
ents without  delay  to  deliver  to  the  petitioners  a  certificate  in  the 
following  form : 

"  This  is  to  certify  that  the  county  of  Chester  is  entitled  to 
fifteen  hundred  shares  in  the  capital  stock  of  the  Cheraw  and 
Chester  Railroad  Company.  This  certificate  of  fifteen  hundred 
shares  of  the  capital  stock  of  the  Cheraw  and  Chester  Railroad 
Company  is  preferred  stock  issued  by  virtue  of  the  act  of  the 
General  Assembly  of  the  State  of  South  Carolina,  approved 
March  14th,  1874.  Witness  the  hands  of  the  president  and 
treasurer  with  the  corporate  seal." 

From  this  peremptory  matidamtis  the  respondents  to  petition 
below  have  appealed  on  the  following  grounds : 

1.  Because  the  cause  was  heard  and  the  judgment  rendered  at 
chambers. 

2.  Because  there  was  no  proof  of  any  previous  demand  upon 
respondents  for  a  certificate  or  certificates  of  fifteen  hundred 
shares  of  the  capital  stock,  or  preferred  stock,  or  preferred  capital 
stock  of  said  railroad  company,  but  it  was  proved  on  the  contrary 
that  no  such  demand  had  ever  been  made. 

3.  Because  the  relators  are  not  entitled  to  -fifteen  hundred 
shai'es  of  capital  stock,  or  preferred  stock,  or  preferred  capital 
stock  of  the  Cheraw  and  Chester  Railroad  Company. 

4.  Because  the  alternative  writ  of  mandamus  does  not  state 
sufficient  facts  upon  which  to  base  relators'  claim  to  the  relief 
demanded,  nor  does  it  set  forth  the  particulars  in  which  they 
have  been  A>Touged. 

6.  Because  the  peremptory  writ  of  mandamus  does  not  con- 
form to  the  alternative. 

6.  Because  the  peremptory  writ  requires  the  respondents  to 
execute  and  deliver  a  certificate  in  a  particular  form  therein  set 
forth,  contrary  to  law. 

7.  Because  respondents  had  already  tendered  to  the  relators, 
as  county  commissioners  as  aforesaid,  a  certificate  for  $75,000  of 
preferred  stock  of  said  railroad  company  in  conformity  with  law. 

The  prominent  questioas  involved  in  this  appeal  are,  whether 
the  respondents,  imder  the  facts  and  law,  are  entitled  to  a  certifi- 
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cate  from  appellantB  representing  that  they  have  shares  in  the 
capital  stock  of  appellants'  company  ?  And,  if  so,  whether  the 
certificate  tendered  by  appellants,  or  the  one  ordered  by  the 
court,  is  the  proper  certificates?  This  question  must  be  deter- 
mined upon  the  construction  which  shall  be  given  to  the  act  of  the 
legislature  above  referred  to,  under  which  the  county  <»f  Chester 
has  become  connected  with  this  railroad. 

The  words  in  that  act  to  be  interpreted,  and  ui)on  which  the 
question  depends,  are  "  preferred  stock/'  What  was  meant  by 
these  words  is  the  question.  The  act  authorized  the  counties  to 
subscribe  for  "  preferred  stock "  and  the  county  commissioners 
to  receive  certificates  of  "  preferred  stock ''  for  such  subscription. 
Did  the  l^islature  intend  by  this  that  the  county  should  have 
shares  in  the  capital  stock  of  the  company,  or  that  it  should 
become  simply  a  preferred  creditor,  or  occupy  some  other  rela- 
tion not  well  defined  ? 

The  first  rule  in  ascertaining  the  intent  of  an  instniment, 
whether  it  be  an  act  or  any  other  paper,  is  to  go  to  the  meaning 
of  the  words.  What  then  is  the  meaning  of  the  term  "stock"? 
Stock  in  its  general  acceptation,  when  applied  to  business, 
according  to  lexicographers,  means  money  invested  in  business. 
Capital  stock  and  capital  are  synonymous  teruLs,  hence  capital 
stock.  In  this  general  sense  it  is  j^ioney  invested  in  business 
operations,  whether  that  business  be  conducted  by  a  single  indi- 
vidual, a  partnership,  a  corporation,  or  government;  and  it 
makes  no  difference  how  the  money  is  obtained,  whether  by 
labor,  by  borrowing,  or  otherwise.  If  the  money  is  borrowed  it 
is  represented  in  the  hands  of  the  lender  by  bonds,  notes  or  other 
papers,  with  the  government  by  governmental  securities,  .some- 
times called  stocks.  But  in  such  cases  the  lender  is  not  a  stock- 
holder in  the  business.  So  far  as  the  party  himself  is  concerned, 
if  the  money  borrowed  or  otherwise  obtained  is  invested  in  his 
business,  it  his  capital  or  stock  in  trade.  This  is  the  genaJ 
meaning  of  the  term. 

But  when  it  is  used  in  connection  with  a  chartered  or  joint 
stock  company,  made  up  of  individuals,  it  has  a  somewhat  more 
limited  signification.  It  means  then  the  money  advanced  by  the 
corporators  or  members  as  the  capital,  which  is  usually,  for  con- 
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venicnce,  divided  into  equal  amounts  called  shares,  for  which 
each  member  is  entitled  to  a  certificate,  showing  the  number  of 
shares  which  he  has  in  the  company ;  or,  in  other  words,  the 
amount  of  money  he  has  furnished  to  the  common  stock  ;  which 
certificate  is  the  evidence  of  his  being  a  stockholder.  Field 
Corp.  §  123. 

The  word  "  stock  "  in  connection  with  a  corporation  composed  of 
numerous  coi^porators  united  in  one  organism  by  charter,  seems 
to  have  this  technical  meaning,  in  the  limited  form  above  given ; 
and  although  a  corporation  as  well  as  natural  individuals  engaged 
in  business  may  borrow  money,  and  indeed  are  often  compelled 
to  do  so,  yet  the  money  thus  borrowed  is  not  understood  to  be 
stock,  except  in  the  general  iu«eptation  above  given.  The  cor- 
porators are  not  entitled  to  distinct  shares  in  such  money,  nor 
are  the  bonds  or  other  evidences  of  indebtedness  given  by  the 
company  in  such  cases  to  the  lender  c»alted  the  stock,  capital  or 
otherwise,  of  the  company. 

Our  opinion  is,  that  when  the  term  "stock"  is  used  with  refer- 
ence to  railroad  or  other  corporations,  especially  when  it  is  used 
in  connection  with  the  privilege  to  ^^ subscribe"  thereto,  it 
means  capital  stock.  We  have  not  been  pointed  to  a  case  or  an 
authority  where,  with  such  surroundings,  it  could  be  or  has  been 
legitimately  interpreted  otherwise.  There  is  no  other  stock  in  a 
business  company,  the  basis  of  which  is  money,  except  capital 
stock ;  if  HO,  it  has  not  yet  received  a  name  or  distinctive  feature. 

Would  a  privilege  to  subscribe  to  stock  in  a  company  chartered 
and  organized  for  business  purposes,  ever  be  interpreted  by  any 
one  to  mean  a  privil^e  to  lend  money  to  such  company  in 
the  sense  of -becoming  a  creditor?  Such  a  conception  would 
scaroely  enter  the  mind  of  the  most  experienced  in  the  ways  of 
such  companies  if  invited  to  subscribe  to  the  stock.  The  com- 
mon mind  would  never  think  of  such  an  idea,  and  the  ndes  of 
interpretation  require  that  the  ordinary  and  well  understood 
meaning  of  words  should  be  given  to  them,  unless  they  are  con- 
trolled and  directed  by  the  context,  or  by  the  demand  of  other 
words,  or  other  parts  of  the  instrument,  when  the  whole  is  con- 
strued together.  If  Chester  county  is  not  a  stockholder  or  share- 
holder, what  relation  does  it  occupy  to  the  company?     If  it  be 
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that  of  a  creditor,  where  is  the  evidence  of  the  debt,  and  when  is 
^the  debt  to  be  paid?  There  is  nothing  promised  except  the 
interest,  and  that  is  contingent.  If  the  county  is  a  stockholder, 
what  other  stock  has  the  company  but  capital  stock  ? 

Next,  what  does  the  word  "preferred"  mean?  This  word 
is  relative ;  it  refers  to  something  else,  and  it  means  that  the  thing 
to  which  it  is  attached,  whatever  that  may  be,  has  some  advan- 
tage over  another  thing  of  the  same  character,  which  but  for  Ais 
advantage  would  he  like  the  other.  If,  then,  the  term  "stock,*' 
when  employed  in  connection  wath  railroad  or  other  chartered 
companies,  rtieans  money  invested  in  the  business  of  the  com- 
pany, represented  by  certificates  of  shares,  known  as  capital,  or 
capital  stock,  and  there  is  no  other  known  stock  belonging  to 
such  companies,  having  a  distinct  and  separate  characteristic  from 
capital  stock,  what  effect  can  the  word  "  preferred  "  have  when 
attached  to  it,  except  to  indicate  that  in  that  case  it  is  to  have 
some  advantage  which  it  would  not  have  otherwise  ?  In  other 
words,  in  such  case  can  it  be  anything  else  than  preferred  capital 
stock,  or  a  preferred  interest  in  the  money  paid  in  by  stock- 
holders, divided  into  shares  and  represented  by  certificate 
showing  the  shai'cs  of  each  holder?  The  word  "preferred" 
used  in  the  act  intended  certainly  to  give  the  counties  some 
advantage  over  others  holding  a  similar  interest,  and  occupying 
(without  that  word)  the  same  position  to  the  company  as  the 
counties,  and  who,  but  for  the  county  being  preferred,  would 
stand  with  them  on  the  same  plane. 

Now,  have  the  counties  any  preference  over  creditors?  The 
only  preference  provided  for,  is  the  payment  of  seven  per  cent 
It  does  not  appear  that  other  creditor  are  entitled  to  less;  the 
county  cannot  therefore  be  a  creditor.  The  act  then  must  have 
intended  to  put  the  counties  on  the  same  plane  with  the  other 
stockholders,  witli  the  advantage  (over  the  others)  of  being  pre- 
ferred in  the  particular  mentioned. 

We  think  that  when  the  legislatui'c  allowed  the  counties  U) 
"  suhacrihe  for  preferred  stock "  in  this  company,  it  intended 
that  they  might  subscribe  to  the  capital  stock  thereof,  their  stock 
to  be  prefeiTed  over  the  common  stock  by  being  entitled  to  seven 
per  cent,  interest  out  of  the  dividends  in  advance  of  the  others. 
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Now,  as  to  the  certificate  which  should  be  issued  to  the  county 
commissioners.  Having;  held  that  the  woixls  "  preferred  stock  " 
in  the  act,  accompanied  with  the  word  "  subscribe,"  indicated  the 
capital  stock,  the  same  words  employed  in  the  certificate  would 
mean  the  same  thing  there  ;  and  if  the  railroad  authorities  in  the 
certificate  tendered  had  followed  the  language  of  the  act  strictly, 
\vithout  additional  expressions  throwing  doubt  upon  their  under- 
standing, or  rather  indicating  that  they  did  not  intend  the  county 
to  be  regarded  as  shareholders  in  the  capital  stock  of  the  com- 
pany, then  the  certificate  would  have  been  a  compliance  with  the 
act  and  in  strict  performance  of  the  duty  imposed  upon  them, 
and  in  such  case  they  would  have  been  exempt  from  this  writ. 
But  they  added  to  the  words  of  the  act  the  following :  "  Prior 
and  in  i)i*eference  to  any  dividend  upon  the  capital  stock  of  the 
company."  This  was  drawing  a  distinction  not  only  as  to  the 
preference^  but  as  to  the  essential  character  of  the  stock.  This 
was  in  eifect  denying  that  the  county  was  a  shareholder  in  the 
capital  stock,  and  impliedly  asserting  tliat  it  held  some  other 
position.  Now,  it  is  not  for  thLs  court  to  speculate  as  to  what 
underlies  this  controversy,  but  whatever  may  be  l^ehind  it,  the 
parties  in  conflict,  either  present  or  prosi)ective,  have  a  right  to 
place  themselves  in  j)roi)cr  position — the  position  to  which  the 
law  entitles  them. 

We  think  the  legislature  means  that  the  counties  subscribing 
should  have  a  certificate  showing  that  they  were  stockholders  in 
the  capital  stock  of  the  railroad  company;  that  the  certificate 
tendenxl  by  the  company  a»<  at  present  couched  fails  to  show 
this — in  fact  it  implies  otherwise.  We  think  further  that  the 
certificate  ortlered  by  Judge  Mackey  expresses  the  idea  plainly 
and  tuUy  as  to  this  right,  and,  therefore,  that  his  order  should 
be  affirmed. 

The  cases  referred  to  by  the  counsel  of  appellant  in  which  the 
terms  "  preferred  stock  "  are  concerned,  have  been  examined  and 
considered.  We  have  found  nothing  in  any  of  thes6  cases 
antagonistic  to  the  position  taken  above.  It  seems  to  be  admitted 
in  all  the  cases  that  the  holders  of  preferred  stock  are  share- 
holders or  stockholders  in  the  stock  of  the  company.  The  ques- 
tion which  seems  to  have  l)een  discussed  in  many  of  the  cases 
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was,  whether  the  eompany  had  the  power  to  create  preferred 
stock.  In  others,  what  were  the  righti^  of  the  holders  of  such 
preferred  stock  aH  to  the  interest  or  dividend  allowed  ou  such 
stock.  And  in  some  of  them,  what  control  such  stock  had  in 
the  manajj^ement  of  the  company.  In  no  case  was  it  denied 
that  they  were  st<K»kholder8,  or  claimed  that  they  were  simply 
creditors. 

Most  of  the  cases  relied  upon  by  appellant  will   be  found 
reviewed  somewhat  in   Green  Br,    U,   V.  164  and  notes.    See 
the  cases  there  of  St.  John  v.  The  Erie  R.  R.  Co.,  22  Wall.  136 
WUlUton  V.  Jf/oA.  Southern  A  Ind.  R.  R.  Co.,  13  Allen  400 
Hadehurst  v.  Savannah   G.  &  N.  A.  R.  R.  Co.,  43  Ga.  13 
Rutland  <i-  Burlington  R.  R.   Co.  v.   Thrall,  35    Verm.  536 
Hoyt  V.  Quieksilver  Mining  Co.,  17  Hun  172;  Kent  v.  Quieh- 
silver  Mining  Co.,  12  Hun  53  ;  Bailei^  v.  R.  R.  Co.,  17  If  a//.  99; 
Tafi  V.  ft.  R.  Co.,  8  12.  /.  311.     Some  of  these  were  the  casff 
cited  for  appellant.     They  involved  almost  entirely  questions  of 
the  character  above  stated.     In  the  discussion  of  these  questions 
the  "  preferred  sto(!k  "  is  constantly  referred  to  as  represented 
by  shares,  and  in  no  case  are  the  holders  of  such  preferred  stock 
regarded  as  creditors  simply.     Such  stock  has  often  been  resorted 
to,  say  these  cases,  to  raise  money,  when  the  corporation  has 
become  crippled,  and  disaster  and  failure  seemed  near  at  hand; 
and  with  the  view  to  raise  the  money,  this  stock  has  been  allowed 
some  advantage,  some  preference  over  the  common  stock. 

"  The  issue  of  preferred  stock,"  says  Mr.  Pierce,  "  is  a  mode 
by  which  a  corporation  obtains  funds  for  its  enterprise  without 
borrowing  money  or  contracting  a  debt.  Its  holders  are  a 
privilegeil  class  who  are  entitled  to  dividends  of  a  certain  per 
cent.,  payable  out  of  the  net  earnings,  in  priority  to  any  dividends 
upon  ordinary  stock."     Pierce  Rail.  L.  124. 

We  come  next  to  the  exceptions  to  the  mode  of  procedure,  Ac, 
in  this  case.  The  first  raises  the  question  of  the  power  of  the 
judge  to  hejir  application  for  mandamus  at  chambers.  This 
power  is  expressly  conferred  on  the  judges  of  the  Court  of  Com- 
mon Pleas  by  statute.     Gen.  Stat.  547. 

The  next  raises  the  question  of  demand.  It  seems  that  demand 
was  twice  made  on  the  officers  of  the  company  for  the  certificate. 
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It  is  tnie  the  demand  did  not  sj^ecify  the  precise  character  of  the 
certificate  which  the  commissioners  claimed  to  have  issued,  but  it 
was  a  demand  for  certificates  of  "  preferred  stock,"  and  we  think 
was  sufficiently  definite  to  warrant  this  pro(«edin^,  u[M)n  failure 
to  respond  on  the  part  of  the  company. 

The  appellants  further  except :  "  Because  the  peremptory  writ 
of  viandamuH  does  not  conform  to  the  terms  of  the  alternative 
writ.''  The  alternative  writ  in  mandamus^  is  required  to  sustain 
the  same  relation  to  such  proceedings  as  a  declamtion  does  to  the 
ordinary  common  law  action.  High  Extr,  Reni.  §§  449,  530.  In 
it  is  found  the  relator's  cause  of  action  and  the  relief  which  he 
seeks.  It  combines  the  double  function  of  process  and  pleading. 
It  serves  to  bring  the  respondent  into  court  as  well  as  to  api)ri8e 
him  definitely  of  the  ground  of  action  ag^iinst  him.  The  per- 
emptor\^  writ  is  the  final  process  or  judgment,  and  it  must 
conform  to  the  alternative;  otherwise  it  is  defective.  In  the 
amended  alternative  writ  in  this  case,  the  relator  claimed  a  cer- 
tificate of  fifteen  hundred  shares  of  preferred  stock  under  the  act 
March  14th,  1874.  The  peremptorj-  M-rit  substantially  conforms 
to  this  claim,  and  the  certificate  prescribed  by  the  judge  is,  in 
substance,  in  accordance  with  the  mandate  of  the  writ. 

It  is  the  judgment  of  this  court,  that  the  order  of  the  judge 
below  Ix?  affirmed. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 


CASK  No.  1159. 

STATE  OF  SOUTH  CAROLINA  v.  CORBIN  &  STONE. 

Under  h  statute  which  authorized  the  attorney-geueral  "  to  file  and  prose- 
cute informations  or  other  process  against  persons  who  intrude  upon  the 
lands,  rights  or  property  of  the  State,"  he  had  authority  to  institute  an 
action  to  recover  moneys  of  the  State  received  by  attorneys  representing  a 
former  attorney-general  in  a  previous  action  brought  by  such  former 
attorney-general  to  require  a  corporation  to  pay  for  phosphatic  rocks  taken 
from  lands  belonging  to  the  State. 
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2.  ThiH  action  waH  also  autliorized  under  Chapter  XVI^  i  35,  of  the  General 
Statutes,  which  requires  the  attorney-general  "  to  defend  the  rights  of  the 
State  in  all  casen  wherein  the  rights  of  the  State  may  be  involved." 

3.  It  having  l)een  twice  reported  to  the  jGreneral  Assembly  l)y  two  successive 
attorney-generals  that  this  action  had  been  instituted  and  wati  ))ending,  and 
no  disapproval  having  Ijeen  expressed  by  that  body,  it  aniountc<l  to  a  con- 
firmation by  the  General  Assembly  of  the  action  taken. 

4.  There  is  no  statute  that  authorizes  the  comptroller-gcncnd  to  settle  with 
attorneys  representing  tlie  State  for  moneys  of  the  State  in  their  hands  hy 
allowing  them  to  retain  a  i>art  in  j^ayment  of  fees  for  servi(»es  rendered  Irr 
them  in  recovering  sucJi  moneys. 

5.  Such  a  settlement  would  be  in  violation  of  Article  II.,  $  22,  of  the  oonsu- 
tution,  which  provides  that  "no  money  shall  be  drawn  from  the  treasurr 
but  in  pursuance  of  an  approj)riation  made  by  law." 

6.  In  this  action  the  Circuit  judge  constnied  tJie  order  of  the  i-ourt  in  a  former 
cause  aUowing  attorneys  a  certain  pn^  centum  of  the  fimd  collected,  and 
submitted  it  to  the  jurk*  to  say  what  was  the  amount  of  the  fund  then  («1- 
lected.    Heidy  that  in  this  iliere  was  no  error. 

7.  An  order  of  a  ('ircuit  judge  allowing  attomey.s  a  cvriain  }>fr  critfum  of 
moneys  retx)vered  for  the  State  as  a  fee  for  services  renderetl  in  the  caase, 
could  amount  to  no  more  than  an  audit  of  the  propter  fee,  as  the  moneys  of 
the  State  can  l)e  paid  out  only  in  pursuance  of  :ni  appn)priati<m  made 
by  law. 

8.  An  individual  has  no  right  t4)  sue  the  State  directly,  nor  «in  he  interpow 
a  claim  agaiast  tlie  State  as  a  counter-claim,  discount,  or  set-ofl"  in  artioo 
brought  against  him  by  the  State. 

9.  To  a  counter-claim  in  such  ca.'«e,  an  oral  demurrer  iuterposeil  at  the  trial 
was  properly  sustained. 

10.  The  United  States  Circuit  Courts  have  no  jurisdiction  of  a  (xmtrorerey 
l)etween  a  State  and  a  citizen  of  another  State.  It  was  not  error,  tlierefore, 
in  the  State  court  in  such  case,  to' refuse  an  order  removing  the  cau*«e  to  the 
United  States  Circuit  (>>urt. 

11.  Irrelevant  and  immaterial  remarks  of  the  Circuit  judg^*  to  the  jur}'  m  the 
facts,  furnish  no  ground  for  a  new  trial. 


Before  Hudson,  J.,  Richland,  July,  1880. 

This  was  an  action  by  the  St^ite  of  South  Carolina  aj^aiust  D. 
T.  Corbin  and  William  Stone,  partners  in  the  practice  of  law. 
The  opinion  fully  states  the  case. 

Mr,  W.  E.  Earky  for  appellant. 

Messrs.  YoumariSy  attorney-general,  and  C.  R.  MiUsy  contra. 
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March  7th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  In  this  case,  the  State  brought  action  against 
the  defendants  for  certain  money  collected  by  them  as  attorneys,  to 
wit :  for  $28,000,  less  $3,700  allowed  them  in  the  complaint  as  a 
counsel  fee.  The  defendants,  appellants,  interposed  objection  to  the 
action  on  the  ground  that  it  had  been  instituted  by  authority  of  the 
comptroller-general,  and  they  denied  the  right  of  the  comptroller- 
general  to  prosecute  such  action.  This  objection  was  overruled 
by  the  presiding  judge.  They  then  claimed  that  the  money  sued 
for  had  been  collected  by  them  in  a  certain  proceeding  against 
the  "  Oak  Point  Mines,"  in  which  they  represented  the  State ; 
that  the  Circuit  Court  had  allowed  them  sixty-two  and  a  half 
per  cent,  upon  this  amount,  and  that  they  were  entitled  to  retain 
this  much  at  least.  The  court  left  it  to  the  jury  to  determine 
whether  the  whole  amount  in  the  hands  of  defendants  had  been 
recovered  in  that  suit,  or  only  a  portion,  to  which  the  order  of 
the  Circuit  Court  referred. 

For  a  further  defense,  they  relied  on  an  allied  settlement 
made  with  T.  C.  Dunn,  the  then  comptroller-general,  in  which 
this  matter  had  been  adjudicated,  and  the  balance  due,  to  wit, 
$206.06,  had  been  turned  over  to  the  State  treasurer.  They  also 
set  up  various  counter-claims  and  set-offs  for  services  rendered 
the  State  as  attorneys.  These,  on  motion,  without  previous 
notice,  were  struck  out,  upon  the  ground  that  they  constituted  a 
cross-action  and  that  the  State  could  not  be  held  to  answer 
thereto.  Among  these  counter-claims  was  one  for  a  sum  of 
money  allied  to  have  been  advanced  to  the  treasury,  which 
Treasurer  Leaphart  had  taken  credit  for  in  accounting  with  and 
paying  off  the  members  of  the  General  Assembly  of  1876  and 
'77.  The  court  refused  to  hear  testimony  on  this  subject,  it 
being  a  counter-claim  that  could  not  be  set  up  in  the  courts 
against  the  State. 

The  defendant  Stone  claimed  to  have  acquired  citizenship  in 
New  York  before  suit  brought,  and  upon  a  showing  that  he  had 
instituted  proceedings  to  remove  the  case  to  the  Circuit  Court  of 
the  United  States,  asked  judgment  of  dismissal  as  to  him.  This 
was  refused.     The  jury  found  a  verdict  for  $23,728.44,  with 
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interest  from  July  8th,  1876.  The  defendants  appealed  from 
the  above  rulings  of  the  presiding  judge,  and  iilso  from  certain 
refusals  to  charge  upon  requests,  hereafter  to  be  noticed  and 
considered  if  necessary. 

The  important  questions  in  the  case  are :  First.  Did  the  j^ttle- 
ment  made  with  Comptroller  Dunn  bar  this  action  ?  If  not, 
then,  Second,  Did  tlie  presiding  judge  err  in  submitting  to  the 
jury  as  a  question  of  fact,  whether  the  whole  amount  in  defend- 
ants'  hands  had  been  collected  in  the  suit  against  the  Oak  Point 
Mines  Company,  and  therefore  subject  to  the  order  of  the  Cir- 
cuit Court  allowing  defendants  sixty-two  and  a  half  per  cent 
as  a  fee,  or  only  a  part  of  it?  Third,  Did  the  judge  err  in 
holding  that  the  State  could  not  be  sued  even  by  a  counter-claim? 

Before  considering  these  questions,  however,  it  will  be  proper 
to  dispose  of  the  question  which  lies  at  the  threshold  of  the  case, 
as  to  the  autliority  of  the  attorney-general  to  institute  this  action. 
In  1873  Attorney-Greneral  Melton,  under  "An  act  to  fix  the 
salary  and  define  the  duties  of  the  attorney-general,"  {Oen.  StaL 
109,  §  26,)  which  empowers  the  attorney-general,  w^hen  in  his 
judgment  the  intei'ests  of  the  State  require  it,  to  file  and  prose- 
cute proceedings  against  persons  who  intrude  upon  tlie  lands, 
rights,  or  property  of  the  State,  *  *  *  commenced  proceed- 
ings against  the  South  Carolina  Phosphate  Company,  Limited, 
or  the  "Oak  Point  Mines,"  for  intruding  upon  the  rights  of  the 
State  by  mining  and  removing  from  North  Wimbee  creek,  a 
navigable  stream,  phosphate  rock,  the  property  of  the  State,  and 
prayed  judgment  for  the  value  of  the  rock  removed,  and  for 
perpetual  injunction.  *  *  *  The  appellants,  with  Attorney- 
General  Melton,  represented  the  State.  Under  an  order  of  court 
in  that  proceeding,  tliis  company  paid  to  appellants  the  sum  of 
$28,000.  Of  this  amount  tliey  paid  to  the  treasurer  in  June, 
1877,  $206.06,  retaining  the  balance  as  fees  for  professional 
services,  viz.:  $17,737.:H  in  that  case,  and  $10,056.60  in 
another.  Attorney-Greneral  Conner,  at  the  instance  of  Oomp 
troller-Greneral  Hagood,  in  August,  1877,  brought  action  to 
recover  this  money,  thus  retained  by  appellants  as  counsel  fees, 
claiming  that  appellants  under  the  order  of  the  court,  hereafter 
to  be  considered,  were  entitled  to  retain  only  the  sum  of  $3,700. 
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This  action,  thus  commenced  by  Attorney-General  Conner,  has 
been  continued  by  Attomey-Greneral  Youmans,  and  is  the  one 
now  before  the  court. 

There  can  be  no  doubt  but  that  Attorney-Greneral  Melton, 
under  Section  5  of  the  act  above  referred  to  {Gen.  Stat  110), 
bad  authority,  on  his  own  motion,  to  commence  the  action 
against  the  phosphate  company,  which  resulted  in  the  recovery 
of  the  money  here  sued  for.  This  section  is  as  follows:  "He 
may,  when  in  his  judgment  the  interests  of  the  State  require  it, 
file  and  prosecute  information  or  other  process  against  persons 
who  intrude  upon  the  lands,  rights^  or  properly  of  the  State." 
This  gave  Attorney-General  Melton  full  authority  to  act  in  the 
original  suit,  and  we  think  the  act  is  wide  enough  to  vindicate 
the  action  of  Attorney-General  Conner  in  instituting  this  suit 
and  Attorney-General  Youmans  in  prosecuting  it.  This  suit 
may  well  be  regarded  as  an  incident  to  the  action  against  the 
phosphate  company.  It  is  intended  to  gather  the  fruits  of  that 
action,  and  was  rendered  necessary  as  a  result  thereof. 

Besides,  if  the  appellants  illegally  withhold  the  State's  money 
claimed  at  their  hands,  why  is  not  this  a  violation  of  the  act 
above  cited?  Money  is  property ,  and  if  appellants  are  illegally 
in  possession  of  the  State's  money  and  refuse  to  deliver  it,  why, 
in  contemplation  of  law,  may  they  not  be  r^arded  as  having 
intruded  themselves  upon  the  property  of  the  State  and  thereby 
made  themselves  liable  under  the  act  above  referred  to. 

But,  in  addition  to  this,  the  attorney-general  is  especially 
required  to  "  defend  the  rights  of  the  State  in  all  cases  where  its 
rights  are  involved."  Gen,  Stat.  110,  §  35.  The  prosecution  of 
a  claim  in  behalf  of  the  State  is  defending  its  rights.  In  fact, 
inasmuch  as  the  State  is  seldom  or  never  a  defendant  in  a  cause, 
the  only,  or,  at  least,  the  general  way  in  which  he  may  be  called 
upon  to  defend  its  rights,  is  by  prosecuting  its  claims  as  plaintiff. 
But  still,  in  addition,  it  appears  that  Attorney-Greneral  Conner 
reported  this  action  to  the  Greneral  Assembly;  the  same  report 
was  made  by  Attorney-General  Youmans  after  he  took  charge  of 
the  case.  Even  then,  if  legislative  authority  was  required,  the 
failure  of  the  General  Assembly  to  condemn  or  disapprove,  after 
two  formal  reports,  on  the  familiar  doctrine  of  principal  and 
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agent,  would  amount  to  a  confirmation.     This  objection  cannot 
be  sustained. 

Next,  was  the  comptroller-general  authorized  to  make  the 
settlement  relied  on  by  the  appellants  as  accord  and  satisfaction? 
If  the  comptroller  had  such  power,  it  should  be  found  in  the 
acts  creating  the  office  and  defining  its  duties.  There  are  no 
common  law  powers  attached  to  this  office.  On  the  contrary, 
the  comptroller  is  a  constitutional  officer,  having  only  such 
powers  and  duties  as  have  been,  or  may  be,  provided  by  law. 
Const  Art.  III.  §  23.  We  have  not  been  cited  to  any  act  in 
which  such  power  is  expressly  delegated,  nor  in  which  such 
duties  are  imposed,  as  would  by  necessary  implication  invest  him 
with  such  power.  Nor  have  we  been  able  to  find  any  act  of  the 
kind.     We  conclude,  therefore,  that  no  such  act  exists. 

But,  even  if  one  could  be  found,  would  it  be  constitutional? 
The  legislature  might  authorize  the  comptroller  or  any  other 
officer  to  audit  and  determine  claims  against  the  State,  but  could 
it  empower  such  officer  to  direct  payment  and  satisfaction  in  Ae 
absence  of  a  regular  appropriation.  Section  12,  Article  IX.  of 
the  constitution,  provides  in  brief  and  express  terms,  "  That  no 
money  shall  be  drawn  from  the  treasury  but  in  pursuance  of  an 
appropriation  made  by  law."  This  section  stands  directly  in  the 
way  of  the  settlement  of  Comptroller  Dunn,  as  an  accord  and 
satisfaction,  even  if  he  was  authorized  to  adjudicate  the  claim  of 
defendants.  The  adjudication,  even  if  legal,  did  not  authorize 
appellants  to  retain  the  money  in  payment  of  their  claim. 

No  officer  of  the  State  is  empowered  to  appropriate  the  public 
money  in  this  shorthand  way.  The  General  Assembly  makes 
the  appropriation,  the  comptroller  draws  his  warrant,  and  the 
treasurer  pays.  This  may  seem  somewhat  tbrmal  and  technical, 
espc(*ially  when  the  cjreditor  has  the  money  already  in  his  hands. 
But  experience  has  taught  that  it  is  best  to  be  particular  in  refer- 
ence to  public  funds.  Some  forms  must  be  observed  and  some 
checks  interposed.  These  have  been  required  with  us,  and  no 
power  has  been  given  to  any  officer  to  dispense  with  them. 

Next.  Did  the  Circuit  judge  err  in  submitting  to  the  jury 
the  question  whether  the  order  of  Judge  Maher,  allowing  appel- 
lants sixty-two  and  a  half  per  cent,  on  the  amount  collected, 


Digitized  by 


Google 


State  of  South  Carolina  v.  Corbin  &  Stone.  539 


November  Term,  1881. 


covered  the  entire  amount  received,  or  only  that  part  received 
under  the  first  judgment  ?  The  original  action  against  the  phos- 
phate company  was  brought  to  recover  damages  on  account  of 
phosphate  rock  dug  previous  and  up  to  the  date  of  the  action^ 
and  for  perpetual  injunction.  This  action  was  instituted  in 
1873.  On  July  21st,  1875,  a  decree  was  filed  in  this  action, 
giving  judgment  to  plaintiff  for  $5,984,  being  the  value  of  rock 
mined  up  to  the  commencement  of  the  action.  At  the  same  time  it 
was  further  ordered  that  the  company  be  enjoined  from  continu- 
ing their  mining  operations  until  they  complied  with  the  act  of 
March,  1870,  Section  3.  14  Stat.  381.  On  the  same  day,  a 
second  order  was  filed  directing  the  referee  to  ascertain  and 
report  the  quantity  of  rock  mined  by  the  company  pending  the 
litigation,  the  company  liaving  been  permitted  to  mine  during 
the  litigation  under  an  arrangement  agreed  upon.  On  November 
9th,  1875,  the  referee  reported,  under  this  last  order,  that  22,016 
tons  had  been  mined  while  the  suit  was  pending,  in  addition  to 
that  for  which  judgment  had  already  been  granted.  On  Novem- 
ber 11th,  1875,  the  court  confirmed  this  report  of  the  referee  and 
ordered  the  company  to  pay  to  plaintiffs'  attorneys  the  sum  of 
$22,016,  and  also  the  sum  of  $5,984  previously  adjudged  to 
plaintiffs.  In  October,  nearly  a  month  before  this  last  report  in 
November  and  its  confirmation  by  the  court,  the  judge,  on  motion 
of  the  appellants,  and  upon  the  suggestion  of  Attorney-! General 
Melton,  referred  to  Asher  D.  Cohen,  Esq.,  the  matter  "to  deter- 
mine and  report  wliat  per  cent,  of  the  fund  collected  in  the  above 
entitled  cause  would  be  proper  compensation  to  be  paid  to  Messrs. 
Corbin  &  Stone  for  their  professional  services  therein." 

It  will  be  observ^ed,  that  when  this  order  was  made,  no  money 
had  actually  been  collected,  but  judgment  had  been  rendered  for 
$5,984,  the  value  of  the  rock  mined  up  to  the  commencement  of 
the  action,  and  which  was  the  result  of  the  suit  proper.  Mr. 
Cohen,  October  28th,  1875,  reported,  recommending  sixty-two 
and  a  half  per  cent,  of  the  fund  collected  in  the  case  as  a  suitable 
fee.  This  report  was  confirmed  by  Judge  Maher,  November 
4th,  1875,  all  this  being  before  the  decree  of  November  lltli, 
giving  judgment  for  $22,016  for  the  qnining  during  litigation, 
and  after  the  judgment  for  $5,984,  the  value  of  the  rock  mined 
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up  to  the  beginning  of  the  action.  Now,  the  question  before 
Judge  Hudson  upon  these  facts  was,  did  Judge  Maher  intend  to 
subject  both  of  these  amounts  to  the  sixty-two  and  a  half  per 
t«nt.  as  appellants'  counsel  fee,  or  did  he  intend  to  apply  this 
measure  to  tlie  ^5,984  only,  which  was  the  product  of  the  suit 
l)roper. 

In  the  extract  from  Judge  Hudson's  charge  found  in  the 
exceptions,  it  does  not  clearly  appear  what  precise  question  he 
submitted  to  the  jury.  It  is  unfortunate  that  the  whole  charge 
has  not  been  furnished.  The  brief  Ls  exceedingly  voluminous  as 
to  other  matters,  but  it  is  meagre  as  to  the  charge  of  the  judge, 
and  the  trourt  has  had  some  difficulty  in  determining  the  exact 
question  submitted.  It  was  the  province  of  the  court  to  con- 
strue the  order  of  Judge  Maher  and  to  submit  to  the  jury  such 
questions  of  fact  as  arose  thereon,  and,  as  we  understand  the 
charge,  this  is  what  Judge  Hudson  did.  He  construed  the  order 
to  mean  that  the  counsel  fee  was  to  come  from  the  product  of  the 
action  proper,  and  he  submitted  to  the  jury,  as  a  question  of  fact, 
the  question,  what  fund  had  been  collected  in  that  action, 
stating  to  them  at  the  same  time  that  the  $22,016  was  the  rejjult, 
not  of  tlie  action,  but  of  an  intermediate  arrangement  to  prevent 
suit.  We  see  no  error  in  this.  But,  even  if  there  was,  we  do 
not  see  that  it  should  aifect  the  result  of  this  case.  Admit  that 
it  was  the  purposi*  of  Judge  Malier's  order  to  fix  the  fee  at  sixty- 
two  and  a  half  peri^nt.  of  the  whole  amount  collected  (§28,000), 
(X)uld  that  order,  thus  interpreted,  have  been  allowed  as  a  defense 
to  this  action,  brought  to  rec^over  money  in  the  hands  of  appel- 
lants behniging  to  the  State?  We  think  not.  Judge  Aiaher, 
provided  he  had  jurisdiction  of  such  question,  might  have  settled 
the  amount  of  the  claim  due  appellants.  But  would  that  have 
authorized  Judge  Hudson  to  direct  his  jury  to  give  appellants 
credit  for  that  amount  in  the  action  before  him  ?  This  would 
have  been  an  appropriation  of  the  State's  money  by  the  court, 
when  the  (constitution  says  that  no  money  c«in  be  appropriated 
except  by  the  General  Assembly. 

But,  did  Judge  Maher  have  legal  authority  to  adjudicate 
appellants'  claim  against  ^e  State  ?  We  know  of  no  act  or  law 
which  gives  the  courts  of  the  State  jurisdiction  to  audit  claims  of 
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this  kind.  The  order  of  Judge  Maher  amounted  to  nothing 
more  than  an  audit.  It  simply  adjudged  the  value  of  the 
services,  fixing  sixty-two  and  a  half  per  cent,  of  the  amount 
"collected  in  the  suit"  as  proper  compensation.  It  did  not 
order  payment,  nor  could  it  have  done  so  legally.  And  for  the 
same  reason  Judge  Hudson  was  powerless  to  have  this  amount 
credited  on  the  funds  in  the  hands  of  appellants.  If  the  oixler 
of  Judge  Maher  was  final  and  conclusive  as  to  the  amoimt  of  the 
fee,  the  appellants  should  have  paid  the  money  collected  by  them 
into  the  treasury  of  the  State,  and  have  gone  before  the  legisla- 
ture with  this  order  and  had  their  claim  incorporated  in  the 
appropriation  bill.  Under  this  view  of  the  case,  as  the  order  of 
Judge  Maher  could  in  no  event  have  been  a  good  defense  to  this 
action,  it  is  immaterial  what  question  Judge  Hudson  submitted 
to  the  jur\'  arising  thereon. 

Next,  did  the  judge  err  in  holding  that  the  State  could  not  be 
sued  in  her  own  cjourts,  and  on  that  ground  in  ruling  out  the 
«>unter-claims  of  api>ellants?  It  is  hai'dly  necessary  to  discuss 
the  question  as  to  the  right  of  an  individual  to  sue  the  State 
directly.  That  no  such  right  exists  is  univei^ly  admitted. 
However  righteous,  just  and  meritorious  the  claim  may  be,  the 
courts  can  afford  no  remedy.  The  State  in  her  sovereignty  Avill 
do  justice  at  her  own  will,  and  not  by  the  intervention  of  her 
courts.  The  i«urts  are  of  her  own  creation,  and  for  her  citi- 
zens. Ti^ecuiurera  v.  Cleary,  3  Rich.  .*]74;  ^ate  v.  Baldwin,  14 
8.  a  138. 

But  it  is  said  that  this  is  a  discount  or  counter-claim,  and  not  a 
suit.  In  D-easurers  v.  Clear}/,  supra,  that  question  was  made,  and 
the  court  said :  "  A  discount  is  nothing  else  than  a  modified  form 
of  suit,  in  which  defendant  claims  of  the  plaintiff  some  right 
which  he  might  enforce  in  a  suit  at  law."  In  the  State  v.  Bald- 
win, supra,  Mclver,  A.  J.,  for  the  court,  said :  "  The  State  cannot 
be  sued  in  its  own  courts,  nor  can  the  defendant  inter])ose  such 
claim  as  a  discount  or  set-off,  which  is  nothing  but  a  cross-action, 
to  an  action  against  him  by  the  State."  He  said  further,  "  one 
who  renders  service  to  the  State,  for  which  there  is  no  compen- 
sation provided  by  statute,  cannot,  as  in  the  c»ase  of  servicers 
rendexed  to  a  private  person,  raise  an  implied  assumpsit  against 
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the  State,  and  for  such  services  he  has  no  legal  claim  which  can 
be  enforced  by  process  of  lawJ^  The  discount  allowed  in  the 
case  of  the  State  v.  Gaillard,  1  Bay  500,  was  especially  provided 
for  ujider  the  amercement  acts — and  that  case  has  no  general 
application.  The  cases  referred  to  by  appellants'  counsel,  from 
the  Supreme  Court  of  the  Unital  States,  in  our  opinion  are 
inapplicable.  They  were  all,  more  or  less,  influenced  by  the  act 
of  Congress,  March  3d,  1797,  providing  for  discounts  legal  and 
equitable  against  the  United  States,  under  certain  (!ircumstanced 
and  conditions.  True,  in  some  of  the  cases  it  is  stated  that 
this  act  did  not  create  the  right  to  discount,  but  simply  recog- 
nized it  as  pre-exLsting,  and  that  the  act  was  intended  to  r^ulate 
and  control  it.  But  still,  in  reading  the  cases  we  cannot  fail  to 
>4ee  that  the  act  was  relied  on  as  the  foundation.  Besides,  in 
some  of  the  cases,  the  claim  set  up  by  defendant  was  for  ser\nced 
rendered  under  contract  well  defined  and  the  fees  fixed  by  law. 
In  others  for  a  pro  rata  share  of  funds  in  possession  of  the 
government,  in  which  the  defendants  claimed  an  interest,  difler- 
entiating  these  cases  from  the  case  now  under  consideration. 

Thus,  in  the  case  of  United  States  v.  Mann,  2  Brock  MarA, 
10,  the  defendant's  claim,  as  deputy  marshal,  was  founded  upon 
services  which  his  office  recjuired  him  to  perform  under  law,  the 
fees  being  fixed  by  statute. 

In  the  case  of  United  States  v.  Wilkins,  6  Wheat.  144,  Judge 
Story  said :  "  We  think  it  a  reasonable  construction  of  the  act 
(referring  to  the  act  of  1797)  that  it  intended  to  allow  the 
defendant  the  full  benefit,  at  the  trial,  of  any  credit,  whether  aris- 
ing out  of  the  particular  transaction  for  which  he  was  sued,  or 
out  of  any  distinct  and  indefinite  transaction,  which  would  con- 
stitute a  legal  or  equitable  set-ofi^  of  the  debt  sued  for  by  the 
United  States." 

In  the  case  of  The  Siren,  7  Wall,  154,  where  Mr.  Justice 
Field  lays  down  the  doctrine  more  broadly  in  favor  of  appellants' 
position  than  in  the  other  cases,  the  proceeding  was  t»  ran, 
and  the  court  permitted  the  claims  of  individuals  to  be  estab- 
lished against  the  property  libeled,  although  adverse  to  the  claim 
of  the  United  States.  Justice  Field,  it  is  true,  placed  this  right 
broadly  on  the  groimd  of  set-off,  saying  that  "  although  direct 
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suit  cannot  be  maintained  against  the  United  States,  or  against 
their  property,  yet,  when  the  United  States  institute  suit,  they 
waive  their  exemption  so  far  as  to  allow  a  presentation  by  the 
defendant,  of  set-off,  legal  and  equitable,  to  the  extent  of  the 
property  demanded." 

But  we  do  not  see  that  this  declaration  was  necessary  to  the 
case  and  the  judgment  rendered.  The  Siren  had  been  condemned 
by  the  court  at  the  instance  of  the  government,  and  the  proceeds 
having  thus  been  placed  in  course  of  judicial  administration,  * 
it  was  held  that  any  proper  claim  prior  to  that  of  the  govern- 
ment might  well  be  paid  out  of  such  proceeds.  We  do  not  see 
that  this  prevented  a  case  of  discount  or  set-off.  In  tlie  case 
from  Kentucky — The  Sinking  Fund  Commission  v.  Northeym 
Bank — the  State  had  sold  property  to  the  defendant  with  a 
mortgage  over  it.  The  court  allowed  the  defendant  a 
reduction  out  of  the  purchase-money  sufficient  to  remove  the 
encumbrance.  The  (ase  in  18  Geo.  662,  Powers  v.  Central 
Bank,  Ls  placed  squarely  on  the  right  of  diswunt,  but  Judge 
Lumpkins  seems  to  have  reached  his  conclusion  with  he^^itation 
and  doubt,  and  frankly  suggested  at  the  conclusion  of  his  opinion 
that  it  would  be  well  for  the  State  l^islature  to  pass  an  act 
similar  to  the  act  of  Congress,  expressly  allowing  defendants  to 
discount  l^al  and  equitable  claims  against  the  State.  From  a 
note  appended  to  this  c^ase,  it  would  seem  that  it  did  not  give 
satisfaction. 

But,  whatever  may  have  been  decided  elsewhere,  in  the  face 
of  our  own  cases  of  the  Treasurers  v.  Cleary  and  the  Slate  v. 
Baldwin^  we  cannot  do  otherwise  than  hold  that  the  claim  of 
appellants  had  no  legal  status  in  the  court  below.  It  Ls  univer- 
sally admitted  that  a  State  cannot  be  sued  in  its  courts  without 
its  consent.  Our  courts  have  decided  that  a  counter-claim  is  a 
suit.  It  is  so  recognized  in  this  case  by  the  appellants  in  their 
motion  for  judgment  on  the  failure  of  the  State  to  answer  their 
counter-claim^  and  cannot  be  set  up. 

There  can  be  no  doubt,  however,  that  there  is  an  underlying 
principle  of  justice,  which  might  permit  defendants,  under  proper 
r^ulations,  to  have  their  claims  against  the  State,  if  any,  con- 
sidered and  passed  upon  by  the  same  tribunal  before  which  they 
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may  be  summoned  to  answer  the  State.  And,  if  we  might  pre- 
sume to  suggest,  it  may  be  wise  for  the  Greneral  Assembly  to 
enact  some  remedy  in  such  cases.  Until  then  we  must  declare 
the  law  as  it  stands.     Our  province  is  judicial,  not  l^islative. 

The  defendant,  Stone,  sought  to  remove  this  case,  sls  to  him- 
self, into  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  on  the  ground  that  at  the  commencem^t  of 
the  suit  he  was  a  citizen  of  New  York.  The  petition  presented 
for  that  purpose  and  the  bond  filed  were  in  form  correct,  but  no 
order  was  granted  by  the  Circuit  Court,  Judge  Shaw,  before 
whom  the  motion  was  made,  having  died  without  acting  thereon, 
and  the  motion  was  not  renewed  thereafter.  The  attorney  for 
Stone,  however,  filed  a  copy  of  the  proceedings  in  the  Circuit 
Court  of  the  United  States.  Thereafter,  in  1880,  Attorney- 
General  Youmans  moved  that  court  to  have  the  case  stricken 
from  its  docket,  but  no  decision  has  been  rendered  on  that 
motion.  Under  this  state  of  fact*  Judge  Hudson  refused  the 
motion,  and  ordered  the  trial  to  proceed  against  both  defendantj". 
We  think  he  was  right. 

We  do  not  see  that  the  United  States  Circuit  Court  ha* 
anywhere  been  given  jurisdiction  in  a  controversy  between  a 
State  and  a  citizen  of  another  State  on  the  ground  of  the  citizen- 
ship of  the  parties.  That  court  has  jurisdiction  only  as  has  been 
conferred  by  the  act  creating  it,  and  the  amendments  thereto. 
We  have  been  pointed  to  no  act  conferring  such  jurisdiction  as 
contended  for  here.  The  constitution  of  the  United  States  has 
conferred  this  jurisdiction  upon  the  Supreme  Courts  but  nowhere 
do  we  find  it  conferred  upon  the  Circuit  Courts.  The  reason 
seems  to  be  founded  in  the  dignity  of  the  State.  liespnbUoa  v. 
Oobbety  3  Doll.  467.  In  the  Railroad  Go.  v.  Mississippi,  12 
OUo  136,  the  case  was  removed  to  the  Circuit  Court,  but  thiswai* 
on  the  ground  that  the  controversy  involved  the  construction  of 
an  act  of  Congress.  It  belonged  to  that  class  of  cas^  where 
jurisdiction  is  conferred,  because  "arising  under  the  constitu- 
tion, or  the  laws  of  the  United  States."  It  affords  no  authority 
for  the  motion  made  here.  Besides,  it  does  not  appear,  except  in 
the  statements  of  the  petition,  that  defendant,  Stone,  was  a  citixen 
of  New  York  when  this  action  began. 
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The  Circuit  Court  then  not  having  jurisdiction  in  a  case  like 
this,  it  was  not  subject  to  removal,  under  the  acts  of  Congress 
providing  for  the  removal  of  causes  to  the  United  States  Circuit 
Courts.     Dillon  p.  10  et  aeq. 

We  do  not  think  the  court  below  was  in  error  in  admitting 
the  oral  demurrer  interposed  by  plaintiff  to  the  counter-claims 
of  defendants.  This  demurrer  raised  the  question  of  jurisdiction. 
This  question,  under  Section  171  of  the  code,  like  that,  "That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  is  expressly  reserved  from  waiver,  although  no  objec- 
tion be  taken  by  formal  demurrer  or  answer. '^  The  cases  referred 
to  by  appellants'  counsel,  in  12  S,  C.  56  and  592,  do  not  contro- 
vert this  proposition.  There  the  objection  was  such  as  required 
a  formal  demurrer.  Neither  do  the  cases  of  Bank  v.  Zom,  14  S. 
C.  450,  and  Gohra  v.  Fraser  apply ;  there  the  motion  was  to 
strike  out  the  answer,  not  for  the  want  of  jurisdiction,  but  for 
other  causes. 

The  exceptions  involving  inadvertent  remarks  made  by  the 
judge  must  be  overruled.  These  remarks  were  not  strictly 
upon  the  facts  at  issue,  and  therefore  contrary  to  the  inhibition 
of  the  constitution.  At  most  they  were  irrelevant,  and  as  is  said 
in  the  exceptions,  inadvertent.  Certainly  not  so  material  as  to 
afford  ground  for  a  new  trial. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

McIvER  and  McGowan,  A.  J.'s,  concurred. 


CASE  No.  1160. 
BRISTOW  V.  McCALL. 


A  testator  devised  his  real  estate  to  A.  and  B.  and  their  heirs  in  trust  for 
the  use  and  benefit  of  both  his  son  £.  and  daughter  D.  lie  continued :  ^  I 
hereby  direct  my  executors  hereinafter  named  to  divide  my  lands  equally 
between  my  son  E.  and  daughter  D.,  and  permit  each  to  use,  possess  and 
enjoy  his  or  her  half  in  severalty  during  his  or  her  natural  life,  and  after 
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the  death  of  either,  that  they  divide  the  share  of  each  among  his  or  her 
children  equally."  A.  and  B.  were  appointed  executors  of  the  will.  After 
testator's  death,  the  trustees  divided  the  land  between  E.  and  D.,  and  each 
went  into  possession  of  the  share  allotted  to  them,  .^^erwards  £.'8  interest 
in  this  land  was  levied  upon  under  execution  and  sold.  Held,  that  the 
purchaser  took  no  title. 

The  trust  was  not  executed  for  the  life  of  £.  by  the  Statute  of  Uses,  bnt  the 
legal  title  remained  in  the  trustees  to  enable  them  to  perform  the  duties 
imposed  upon  them. 

Nor  was  the  interest  of  £.  in  this  land  such  an  interest  as  was  subject  to 
levy  and  sale  under  the  tenth  section  of  the  Statute  of  Frauds  (2  StaL  527, 
Qen.  Stat.  472  i  2,)  the  trust  not  being  a  pure  and  simple  trust  for  the 
benefit  of  the  debtor  alone. 


Before  Wallace,  J.,  Marlborough,  September,  1881. 

Action  by  Alexander  E.  Bristow  against  C.  S.  MeCall.  The 
opinion  fully  states  the  ca^. 

Messrs,  Townsend  &  Livingstoriy  for  appellant. 

Messrs.  James  Conrier  and  H.  H.  Newton,  contra. 

March  7th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  The  plaintiff,  appellant,  seeks  to  recover  pos- 
session of  a  tract  of  land  located  in  Marlborough  county,  of 
which  the  defendant  is  in  possession. 

It  was  admitted  that  one  John  H.  David  formerly  owned  the 
land,  and  the  plaintiff  attempted  to  connect  himself  with  the  tide 
of  David.  For  this  purpose  he  first  introduced  the  will  of 
John  H.  David,  deceased,  referring  to  the  tenth  clause  thereof 
as  bearing  upon  the  land  in  dispute.  In  this  clause  the  testator 
gave  and  devised  to  A.  H.  Douglass  and  A.  N.  Bristow  and 
their  heirs,  all  of  his  real  estate,  in  trust,  nevertheless,  for  the  ose 
and  benefit  of  both  his  son,  Evander  David,  and  daughter  Eliza- 
beth, wife  of  William  J.  Daniels,  with  directions  to  his  executors 
to  divide  the  lands  equally  between  his  son  Evander,  and  daughter 
Elizabeth,  and  to  permit  each  to  use,  possess  and  enjoy  his  or  her 
half  in  severalty  during  his  or  her  natural  life,  and  after  the 
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death  of  either  that  they  divide  the  share  of  each  among  his 
or  her  children  equally,  appointing  the  said  A.  H.  Douglass 
and  A.  N.  Bristow,  executors.  The  division  of  the  land  was 
made  by  the  executors  and  each  party  put  in  possession  of  his 
and  her  share. 

Numerous  judgments  and  executions  against  Evander  were 
offered  in  evidence,  under  which  the  land  in  dispute  was  sold, 
and  a  deed  from  the  sheriff  to  the  plaintiff,  dated  December  7th, 
1870,  regularly  recorded,  was  properly  proved.  Under  this 
deed  the  plaintiff  went  into  possession  and  so  continued  until 
Home  two  years  ago,  when  the  defendant  went  into  possession, 
but  it  does  not  appear  how  the  defendant  got  possession.  The 
executors,  A.  H.  Douglass  and  A.  N.  Bristow,  are  both  dead. 

With  the  proof  of  the  above  facts  the  plaintiff  closed,  where- 
upon the  defendant  moved  for  a  non-suit,  on  the  ground  that  E. 
David  had  no  interest  in  the  land  in  dispute  subject  to  levy  and 
sale  under  and  by  virtue  of  the  aforesaid  judgments  and  execu- 
tions.    The  presiding  judge  granted  the  non-suit. 

Now,  the  only  question  before  this  court  on  appeal  of  plaintiff 
is  this :  Did  Evander  David  have  such  an  interest  in  the  land  as 
was  subject  to  levy  and  sale  by  the  sheriff?  If  so,  there  was 
error  in  the  judgment  of  non-suit ;  otherwise,  the  judgment  must 
be  affirmed. 

Two  classes  of  interests  in  lands  are  subject  to  levy  and  sale 
for  debt :  First,  legal  interests,  and,  second,  certain  trust  estates, 
such  as  are  contemplated  by  Section  10  of  Statute  of  Frauds.  Did 
Evander  David  have  an  interest  in  this  land  belonging  to  either 
of  these  classes?  This  interest,  whatever  it  was,  came  through 
the  will  of  his  father.  It  will  not  be  contended  that  he  took  a 
l^al  interest  by  the  express  terms  of  this  will,  because  the  fee 
in  the  land  is  conveyed  expressly  by  the  will  to  Douglass  and 
Bristow,  as  will  be  seen  at  once  on  reading  it.  It  is  devised  to 
these  parties  and  their  heirs.  This  is  a  direct  conveyance  of 
the  fee. 

This  is  admitted  by  appellant,  but  it  is  contended  that  the  l^al 
title  passed  from  these  parties  to  Evander  and  the  remainder- 
men by  the  Statute  of  Uses,  and  that  at  the  time  of  the  sale  by  the 
sheriff,  by  operation  of  this  statute,  Evander  was  l^ally  seized  of 
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a  life-estate,  which,  by  the  sale,  went  to  the  plaintiff  as  purchaser. 
The  Statute  of  Uses  never  executes  the  use  while  there  is  an^'thiDg 
for  the  trustee  to  do,  necessary  to  the  accomplishment  of  the  trust 
created  by  the  deed.  It  applies  in  cases  only  where  there  is 
nothing  to  be  done  by  the  trustee,  as  where  an  estate  is  given  to 
one  and  his  heirs  simply  in  trust  for  another.  In  such  case  the 
title  passes  through  the  trustee  directly  to  the  cestui  qae  trud, 
the  latter  becoming  the  l^al  owner  by  virtue  of  this  transmis- 
sion, caused  by  the  statute. 

But,  where  the  trustee  is  charged  with  the  performance  of  some 
duty  in  connection  with  the  property,  which  cannot  be  performed 
except  by  the  authority  of  the  legal  title  vested  in  him,  the 
statute  has  no  application,  because,  if  it  did,  it  would  defeat  the 
very  purpose  intended  by  the  execution  of  the  deed.  The  statute 
affords  a  statutory  mode  of  conveyance,  where  a  conveyance  is 
intended,  but  it  does  not  destroy  a  trust  interest,  when  such 
interest  was  intended  to  be  created  as  evidenced  by  imposing  a 
duty  upon  the  trustee.  In  this  case,  Douglass  and  Bristow, 
trustees  named  in  the  will,  were  charged  with  duties.  They 
were,  in  the  first  instance,  to  divide  the  land  between  E\'ander 
and  his  sister,  then,  to  permit  each  of  them  to  use,  possess  and 
enjoy  his  or  her  portion  in  severalty  for  life,  and  after  the  death 
of  either  or  both,  to  divide  the  share  of  each  among  his  or  her 
childrm  equally. 

Now,  if  immediately  upon  the  death  of  the  testator,  the  statute 
stepped  in,  and  ousting  Douglass  and  Bristow,  transferred  the 
l^al  title  to  Evander  and  his  sister  for  life,  and  to  their  children 
in  remainder,  by  what  authority  could  they  have  attempted  to 
discharge  the  important  duties  which  the  testator  solemnly 
enforced  upon  them  as  his  chosen  friends?  This  is  not  a  case 
for  the  statute,  and  Evander  not  having  a  l^al  interest  the 
sheriff  had  no  power  to  sell  the  land  on  that  ground. 

Did  he  have  such  trust  interest  as  by  Section  10  of  Statute 
of  Frauds  is  subject  to  levy  and  sale  ?  The  trust  interest  referred 
to,  it  is  true,  is  not  very  distinctly  defined  in  the  act,  nor  is  it 
clearly  pointed  out  in  the  decisions.  But  it  is  conceded  that  it 
must  be  a  clear  and  simple  trust  and  for  the  benefit  of  the  debtor 
alone,  the  object  of  the  statute  being  merely  to  remove  the 
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technical  objection  arising  from  the  interest  in  the  land  being 
legally  vested  in  another  person,  where  it  is  so  vested  for  the 
benefit  of  the  debtor.  Doe  v.  Gremhill^  4  5am.  &  Aid.  684  ; 
White  V.  Kavanagh,  8  Rich.  395. 

A  simple  trust  is  said  by  the  authorities  to  be  (Lew.  Trusts  21 ; 
Bouv.  Inst.  §  1900;)  "a  trust  corresponding  with  the  ancient 
use ;  and  it  exists  where  property  is  simply  vested  in  one  person 
for  the  use  of  another,  and  the  nature  of  the  trust  not  being 
qualified  by  the  letter  is  left  to  the  construction  of  the  law."  A 
trust  of  this  kind,  for  the  benefit  of  the  debtor  alone,  and  not 
jointly  with  others,  would  fall  under  this  section,  but  if  others 
were  interested,  that  feet  would  exclude  the  application  of  the 
statute.  Rice  ads.  Burnett^  Spears  Eq.  585.  The  trust  must 
be  a  pure  and  unmixed  one  in  favor  of  the  debtor  alone,  because 
the  effect  of  a  sale  under  this  section  is  to  divest  the  estates  both 
of  the  trustee  and  the  cestui  que  trusty  and  to  transfer  them  to  the 
purchaser,  which  would  be  prejudicial  to  the  interest  of  others, 
where  others  are  joined  in  the  trust.  Harrison  v.  Battle,  1  Dev. 
JEq.  541. 

Now,  did  the  will  of  David  create  a  pure  and  unmixed  trust, 
or,  in  the  language  of  the  cases,  a  simple  trust  in  this  land  in 
favor  of  Evander  alone,  such  an  interest  as  that  a  sale  thereof  by 
the  sheriff  would  not  interfere  with  any  duty  imposed  upon  t^he 
trustee,  or  the  interests  of  other  cestuis  que  trxistf  The  will 
conveyed  the  fee-simple  of  the  entire  land  of  the  testator  to 
Douglass  and  Bristow,  for  the  use  and  benefit  of  Evander,  and 
Elizabetli,  a  married  woman,  with  direction  to  divide  the  land 
equally,  and  to  permit  each  of  them  to  use,  possess  and  enjoy  one 
half  in  severalty  during  life,  and  after  the  death  of  either,  to 
divide  his  or  her  share  equally  among  his  or  her  children. 

We  do  not  think  that  there  was  a  simple  trust  conveyed  here 
in  any  distinct  portion  of  this  land  to  Evander  alone,  in  the 
sense  contemplated  by  the  tenth  section  of  the  Statute  of  Frauds, 
as  construed  by  the  decisions.  Before  the  division,  there  was  a 
a  joint  life  interest  in  Evander  and  Elizabeth,  and  after  the 
division,  the  interest  of  each  in  the  portions  allotted  to  each  was 
accompanied  with  an  interest  in  behalf  of  their  children  by  way 
of  remainder. 
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The  interests  of  the  life-tenants  were  encumbered  with  unexe- 
cuted trusts  in  favor  of  the  children,  which  made  it  necessary 
that  the  legal  title  should  remain  in  the  trustees.  The  statute 
does  not  apply  where  the  interests  of  others  are  niixed  up  with 
the  debtor^s  title.  Bice  ads.  Burnett,  Spears  Eg.  584 ;  Doe  v, 
Greenhilly  4  Bam,  &  Aid,  684.  On  the  questions  discussed,  in 
addition  to  the  cases  cited,  see  also  the  cases  of  loor  v.  Hodges, 
Spears  Eg,  696 ;  Bogart  v.  Perry,  1  Johns,  Ch.  52 ;  also,  17 
Johns.  352  ;  Lynch  v.  Utica  Ins.  Co.,  18  Wend.  250. 

We  think  there  was  no  error  below  in  granting  the  non-suit 
The  only  error  assigned  in  the  appeal,  being  that  his  Honor  held 
that  the  land  described  in  the  complaint  was  not  subject  to  levy 
and  sale  under  an  execution  against  the  debtor,  being  disposed  of, 
it  is  only  necessary  to  say  : 

That  it  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

McIvER  and  McGtOWAN,  A.  J.'s,  concurred. 


CASE  No.  1161. 
KIBLER  V.  McILWAIN. 


1.  After  the  sale  of  a  tract  of  land  under  the  order  oif  the  Court  of  Equity  for 
the  forecloRure  of  a  mortgage,  the  mortgagor  was  adjudged  a  bankrupt, 
and  subsequently  the  sale  was  confirmed,  the  assignee  in  bankruptcy  taking 
no  action  in  the  case.  Hddj  that  the  jurisdiction  of  the  State  court  was  not 
affected  by  the  adjudication  of  bankruptcy  ;  and  that  the  order  of  oo^fi^ 
mation  concluded  the  assignee  as  to  all  matters  stated  in  the  report  on  sales 
and  confirmed  by  the  court,  without  exception,  unless  fraud  was  involved 
in  the  proceedings. 

2.  When  facts  constituting  a  fraud  become  known,  actually  and  constructively, 
to  the  party  injuriously  affected,  the  Statute  of  Limitations  then  begins  to 
run  against  the  right  to  have  the  fraud  ac^udicated. 

3.  A  finding  of  fact  by  the  Circuit  judge  in  an  equity  cause  from  evideice 
taken  before  him,  overruled,  because  clearly  inconsistent  with  the  undis- 
puted testimony  of  the  case. 

4.  A  mortgagor  knew  in  1867  that  at  a  sale  of  his  property  under  a  decree  of 
foreclosure,  a  part  thereof  was  reserved  for  his  homestead  in  obedience  to  a 
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military  order,  but  the  report  on  sales  made  and  confirmed  in  1868,  and 
the  deed  then  executed  and  recorded,  covered  the  entire  tract,  and  these 
matters  were  asserted  by  the  mortgagor  as  a  defense  to  an  action  brought 
against  him  by  the  purchaser  in  1869,  for  the  recovery  of  this  homestead. 
Held,  that  a  petition  filed  in  1878  in  the  original  foreclosure  suit  for  leave 
to  have  the  sale  vacated  for  fraud,  was  bcured  by  the  Statute  of  Limitations. 

6,  Nor  would  the  currency  of  the  statute  be  arrested  by  action  instituted  in 
1872  to  set  aside  the  sale  for  fraud,  and  dbmissed  in  1878  because  that  an 
original  action  for  such  purpose  was  improper. 

6.  In  the  cross-examination  of  a  witness  in  this  State,  counsel  may  ask  him 
questions  bearing  upon  the  whole  case,  so  as  to  bring  out  matters  of  inde- 
pendent defense,  and  are  not  confined  to  the  matters  testified  to  in  the 
examination  in  chief. 


Before  Mackey,  J.,  Lancaster,  February,  1880. 

The  case  is  sufficiently  stated  in  the  opinion. 

Messrs.  Patterson  &  Oaston,  for  appellants. 

Mr.  Ira  B.  Jones  read  argument  of  W.  L.  DePass,  deceased, 
contra. 

March  8th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  On  May  10th,  1867,  the  plaintiff  filed  a  bill 
against  the  defendant,  McIlwain,  for  a  foreclosure  of  a  mortgage 
on  real  estate.  To  this  bill,  amongst  other  defenses,  McIlwain 
set  up  a  claim  of  homestead,  which  was  disallowed,  and  a  judg- 
ment of  foreclosure  was  rendered,  directing  a  sale  of  the  whole 
of  the  land  mortgaged.  Under  this  judgment  the  whole  of  the 
land  was  advertised  for  sale  on  December  2d,  1867,  and  on  that 
day  a  sale  was  made,  but  exactly  what  was  sold,  whether  all  of 
the  land  subject  to  the  defendant's  claim  of  homestead  under 
military  orders  No.  10,  issuing  from  the  headquarters  of  the 
department  then  embracing  this  State,  or  whether  the  homestead 
was  reserved,  was  the  subject  of  much  conflict  of  testimony. 
The  commissioner  in  equity,  however,  who  was  directed  to  make 
the  sale,  executed  a  deed  on  the  day  of  sale  to  the  plaintiff, 
Kibler,  who  was  the  highest  and  last  bidder  at  the  sal6,  for  the 
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whole  of  the  land,  and  this  deed  was  duly  recorded  on  May 
29th,  1868. 

On  June  19th,  1868,  the  commissioner  in  equity  made  his 
report  of  the  sale  to  the  court,  in  which  he  stated  that,  in  con- 
formity with  the  order  of  sale,  "  he  exposed  for  sale  the  lands 
described  in  the  pleadings  "  on  the  terms  prescribed  ;  that  Kibler 
bid  off  the  same,  and  having  complied  with  the  terms  of  sale,  he, 
as  commissioner,  had  executed  a  deed  to  said  Kibler  "  for  the 
lands  described  in  the  pleadings."  To  this  report  no  exceptions 
appear  to  have  been  taken,  and  accordingly,  on  June  22d,  1868, 
the  court  made  an  order  confirming  the  report  of  the  sale,  "  and 
making  it  the  decree  of  the  court/'  It  appears,  however,  that 
in  the  meantime,  to  wit:  on  May  7th,  1868,  McIlwain  had  been 
adjudged  a  bankrupt  by  the  District  Court  of  the  United  States, 
and  that  on  August  22d,  1868,  D.  A.  Williams  became  his 
assignee. 

On  January  18th,  1869,  Kibler  commenced  an  action  against 
one  Bridges,  who  had  become  the  tenant  of  the  assignee 
Williams,  to  recover  possession  of  the  dwelling  house,  situate  on 
the  land  covered  by  his  deed  from  the  commissioner  in  equity, 
and  about  twenty  acres  adjoining,  which  was  claimed  as  Mo- 
Ilwain's  homestead.  The  defense  to  this  action  rested  upon  the 
allegation  that  under  the  military  orders  aforesaid,  McIlwain 
was  entitled  to  a  homestead,  and  that  the  same  was  reserved  and 
not  sold  by  the  commissioner  in  equity.  The  defendant  in  that 
action  having  obtained  a  judgment  in  his  favor,  from  which 
there  was  an  appeal,  the  Supreme  Court  ordered  a  new  trial  upon 
the  ground  that  the  military  orders  could  confer  no  right  of 
homestead  as  against  a  mortgage.  Upon  a  second  trial  the 
defendant  again  had  a  judgment,  and  the  Supreme  Court  again 
ordered  a  new  trial  upon  the  same  ground.  (See  the  case  as 
reported  in  3  S.  (7.  44,  and  again  in  5  8.  C.  335.)  That  case  is 
understood  to  be  still  pending  in  the  Circuit  Court  for  Lan- 
caster county. 

It  appears  also  that  D.  A.  Williams,  as  assignee  of  McIlwain, 
commenced  an  action  on  November  14th,  1872,  against  Kibler 
to  set  aside  the  sale  of  the  land  by  the  commissioner,  substantially 
upon  the  ground  of  fraud.     This  case  was  heard  in  May,  1875, 
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by  the  Court  of  Common  Pleas  for  Lancaster  county,  and  a 
judgment  rendered  setting  aside  said  sale.  From  this  judgment 
Kabler  appealed,  and  the  same  was  reversed  by  the  Supreme 
Court  in  March,  1878,  (10  S.  C.  414,)  upon  the  ground  :  "  That 
if  the  sale  was  improperly  reported  and  confirmed,  the  plaintiff 
(in  that  action),  as  the  assignee  of  McIlwain,  bound  by  the  order 
of  confirmation,  should  have  intervened  in  the  foreclosure  suit 
and  sought  to  set  that  order  aside;"  it  being  made  to  appear  to 
the  court  that  the  foreclosure  suit  was  then  pending. 

On  June  19th,  1878,  D.  A.  Williams  "  resigned  his  position 
as  assignee  of  J.  D.  McIlwain,"  and  the  defendant,  J.  W.  De- 
Pass,  was  appointed  in  his  place.  On  June  24th,  1878,  DePass, 
as  assignee,  filed  his  petition  asking  that  the  original  foreclosure 
suit,  which  had  been  dropped  from  the  docket,  be  redocketed, 
that  he,  as  assignee,  might  be  allowed  to  intervene,  and  praying, 
in  substance,  that  the  sale  made  by  the  commissioner  in  equity, 
together  with  his  deed  to  Kibler,  might  be  set  aside  upon  the 
ground  of  fraud.  To  this  petition  the  plaintiff  herein  filed  an 
answer,  in  which,  amongst  other  things,  he  relied  upon  the 
Statute  of  Limitations.  The  Circuit  judge  overruled  the  plea  of 
the  Statute  of  Limitations  and  rendered  judgment  in  accordance 
with  the  prayer  of  the  petition,  and  from  this  judgment  the 
plaintiff  appeals  on  numerous  grounds. 

We  do  not  deem  it  necessary  to  consider  separately  the  several 
grounds  of  appeal  as  they  are  set  out  in  the  "  case,"  but  will 
simply  consider  such  questions  as  are,  in  our  judgment,  conclu- 
sive of  the  case. 

There  can  be  no  doubt  that  when  the  original  acti&n  for  fore- 
closure was  commenced  the  Court  of  Common  Pleas  had  full 
jurisdiction  of  the  subject-matter  and  of  the  parties,  and  the  fact 
that,  pending  the  action,  McIlwain  was  adjudged  a  bankrupt 
could  not  divest  such  jurisdiction.  Hence,  the  judgment  of  fore- 
closure and  sale  and  all  subsequent  proceedings  therein  had  the 
same  force  and  effect  as  if  there  had  been  no  adjudication  of 
bankruptcy.  It  is  true  the  assignee  might  have  come  in  and 
defended  the  action,  or  upon  a  proper  showing  might  have  had 
any  orders  improperly  granted  set  aside,  but  until  he  did  so  he 
was  as  much  bound  by  the  proceedings  as  the  bankrupt  would 
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have  been  if  there  had  been  no  adjudication  of  bankruptcy. 
Eyder  v.  Gaff,  91  U.  S.  521 ;  Danida  v.  Moses,  12  S.  C.  138. 

This  being  the  case  the  question  of  feet,  as  to  whether  the 
whole  or  only  a  portion  of  the  land  was  sold  by  the  commissioD^ 
in  equity,  cannot  arise  now,  for  it  has  been  adjudged  and  conclu- 
sively settled  as  to  both  Mcllwain  and  his  assignee,  unless  sudi 
adjudication  is  assailed  upon  the  ground  of  fraud.  The  order 
required  a  sale  of  the  whole  of  the  land,  and  it  was  so  advertised. 
When,  therefore,  the  commissioner  reported  that  he  had  sold  all 
the  land  described  in  the  pleadings ;  that  the  purchaser  had  com- 
plied with  the  terms  of  sale,  and  that  he  had  executed  a  deed  for 
the  same,  and  this  report  was  not  excepted  to,  but,  on  the  contrary, 
was  confirmed  and  made  the  decree  of  the  court,  the  matter  was 
res  adjudicata  both  as  to  Mcllwain  and  his  assignee. 

This,  however,  would  not  preclude  either  Mcllwain  or  his 
assignee  from  assailing  the  proceedings  upon  the  ground  of  fiaud, 
and  it  therefore  becomes  necessary  for  us  to  consider  the  case  in 
that  aspect.  But  as  we  are  satisfied  that  this  proceeding  on  the 
part  of  DePass,  as  assignee,  is  barred  by  the  Statute  of  Limita- 
tions, it  will  be  unnecessary  for  us  to  consider  the  evidence  relied 
upon  as  establishing  the  charge  of  fraud. 

There  can  be  no  doubt  that  a  proceeding  to  set  aside  a  deed  or 
judgment  upon  the  ground  of  fraud,  where  the  party  seeking  so 
to  do  is  in  a  condition  to  institute  an  action  for  that  purpose, 
must  be  commenced  within  four  or  six  years,  according  as  the 
right  of  action  accrued  before  or  after  the  adoption  of  the  Code 
of  Procedure,  from  the  time  when  the  facts  constituting  the  fi^ud 
are  discovered  by  the  aggrieved  party.  The  inquiry  then  is 
whether  this  proceeding  was  commenced  within  the  time  allowed. 
Although  the  Circuit  judge  has  found  a.s  matter  of  fact  that 
neither  Mcllwain  nor  his  assignee  had  any  knowledge  of  the 
allied  fraud  until  some  time  during  the  month  of  July,  1872, 
we  are  utterly  at  a  loss  to  conceive  how  such  a  finding  can  be 
supported  in  the  face  of  the  undisputed  fact£i  appearing  in  the 
record. 

The  allied  fraud  consisted  in  what  occurred  at  the  sale,  what 
was  stated  (untruthfully,  as  defendants  assert,)  in  the  report  of 
the  sale  and  in  the  confirmation  thereof,  and  all  these  fads  were 
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certainly  known  to  McIIwain  at  the  time,  or  he  had  such  knowl- 
edge as  would,  by  the  exercis^  of  the  most  ordinary  diligence, 
have  led  to  the  full  discovery  of  them.  He  was  undoubtedly 
present  at  the  sale  and  knew  what  occurred  there.  He  was  a 
party  to  the  foreclosure  suit  and  knew,  or  ought  to  have  known, 
what  was  done  therein.  Indeed  it  would  be  a  great  tax  upon  the 
credulity  of  the  most  credulous  person  to  suppose  him  ignorant 
of  what  disposition  was  made  of  his  claim  to  have  the  homestead 
reserved  from  the  sale  of  the  balance  of  the  land.  The  deed  con- 
veying the  whole  of  the  land,  without  any  reservation  of  thA 
homestead,  was  spread  upon  the  records  as  far  back  as  May  29th, 
1868.  Kibler  commenced  an  action  to  recover  possession  of  the 
very  land  now  in  controversy  on  January  18th,  1869,  to  which 
the  defense  was  the  very  same  facts  now  relied  upon  to  set  aside 
the  sale. 

In  view  of  all  these  undisputed  facts  it  is  impossible  to  doubt 
that  McIIwain  knew  then  all  that  he  knew  when  the  present 
proceeding  was  commenced,  and  the  statute  having  commenced 
to  run  against  him  would  continue  to  run  against  his  assignee. 
But,  in  addition  to  this,  the  first  assignee,  Williams,  in  his  testi- 
mony, admits  that,  as  early  as  January,  1869,  he  knew  the  facts 
which  are  now  allied  to  constitute  the  fraud,  and  he  must  be 
r^arded  as  having  notice  of  the  deed  and  the  terms  of  it  from 
the  time  when  it  was  put  upon  record,  and  he,  therefore,  would 
have  been  barred  in  January,  1873,  and,  of  course,  his  successor, 
the  present  assignee,  is  in  no  better  condition,  in  this  respect,  than 
his  predecessor. 

We  are  unable  to  see  how  the  abortive  proceeding  instituted 
by  Williams,  as  assignee,  in  November,  1872,  could  affect  the 
currency  of  the  statute.  That  action  Was  dismissed,  and  is  not 
and  cannot  be  in  any  way  connected  with  the  present  proceeding. 
It  has  been  adjudged  to  have  been  erroneously  brought,  and  can 
have  no  effect  upon  the  operation  of  the  statute.  It  is  clear, 
therefore,  that  this  proceeding  comes  too  late,  and  that  the  Circuit 
judge  erred  in  not  sustaining  the  plaintiff's  plea  of  the  Statute  of 
Limitations. 

Although  this  is  conclusive  of  the  case,  yet  there  is  one  ques- 
tion raised  by  the  exceptions  which,  from  its  general  importance. 
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had  better  he  determined  with  a  view  to  settle  the  practice  as  to 
the  mode  of  conducting  the  cross-c^xami nation  of  a  witness,  about 
which,  it  L<«  said,  some  difference  of  opinion  exists.  That  question 
is  whether  a  party  has  a  right  to  interrogate  a  witness,  on  his 
cross-examination,  as  to  facts  not  alluded  to  in  the  examination 
in  chief.  In  this  case  the  Circuit  judge  followed  the  rule  which 
Greenleaf  (Vol.  1,  §  445,)  says  has  been  established  by  the 
Supreme  Court  of  the  United  States  whereby  "  a  party  has  no 
right  to  cross-examine  any  witness  except  as  to  facts  and  circum- 
stances connected  with  the  matters  stated  in  his  direct  examina- 
tion, and  that  if  he  wishes  to  examine  him  as  to  other  matters  he 
must  do  so  by  making  the  witness  his  own,  and  calling  him  as 
such  in  the  subsequent  progress  of  the  cause.'* 

This  question,  strange  to  say,  does  not  seem  to  have 
been  distinctly  decided  in  this  State,  though  in  the  case  of 
Clinton  v.  JfcKenzie,  5  Strobh,  41  y  it  seems  to  be  assumed 
that  the  rule  is  different  here  from  that  estalished  by  the 
Supreme  Court  of  the  United  States,  and  that  here  a  witness 
may,  on  his  cross-examination,  be  interrogated  as  to  any  fact 
pertinent  to  the  case,  "whether  the  examination  be  directed 
to  qualify,  neutralize  or  discredit  the  testimony  which  the  wit- 
ness may  have  given  on  his  examination  in  chief,  or  to  lay 
the  foundation  of  his  defense  in  any  new  matter  in  the  knowl- 
edge of  the  witness ;"  and  this,  so  far  as  we  have  been  able  to 
learn,  is  the  rule  which  has  very  generally  prevailed  in  this 
State.  It  is  conceded  by  Greenleaf,  in  the  section  above  cited, 
that  this  is  the  rule  in  England,  and  there  counsel,  in  the  cross- 
examination  of  a  witness,  are  permitted  to  ask  questions  bearing 
upon  the  whole  case,  so  as  to  bring  out  matters  of  independent 
defense,  and  are  not  confined  to  the  matters  testified  to  in  die 
examination  in  chief.  1  Whart.  Ev,  §  529 ;  Morgan  v.  Brydgesy 
2  Stark  314  (3  Eng.  Com.  L.  361).  In  Massachusetts  the 
English  rule  seems  to  have  been  adopted.  Moody  v.  Rowdly  17 
Pick,  499;  Commonwealth  v.  Morgan^  107  Mass.  205.  So, 
also,  in  Alabama.  Kelly  v.  Brook^  25  Ala.  523,  and  Fralick 
V.  Presley,  29  Ala.  461.  In  New  York,  Jackson  v.  Varick,  7 
Cow.  238,  and  in  Missouri,  State  v.  Sayers,  58  Mo.  585. 

We  think,  also,  that  this  rule  has  the  support  of  reason  as  well 
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as  of  authority.  The  oath  administered  to  a  witness  requires 
him  to  speak  the  truth,  the  whole  truths  and  nothing  but  the  truth, 
and,  therefore,  when  a  witness  is  put  upon  the  stand  he  ought  to 
be  allowed  an  opportunity  for  stating  all  the  facts  within  his 
knowledge  bearing  upon  the  issues  involved  in  the  case,  and 
should  not  be  confined  to  those  facts  only  about  which  the  party 
who  offers  him  as  a  witness  chooses  to  interrogate  him.  It  is 
very  true  that  the  other  party  may  put  him  on  the  stand  as  his 
witness  and  examine  him  as  to  any  facts  within  his  knowledge 
which  he  may  desire  to  bring  before  the  Court,  but  he  is  not 
obliged  to  do  so ;  and  it  may  and  often  does  happen  that  the 
other  party  would  prefer  to  forego  the  opportunity  of  bringing 
out  such  facts  rather  than  adopt  one  of  his  adversary's  witnesses 
as  his  o^vn.  In  such  case  the  result  would  be  that  the  witness 
would  have  no  opportunity  of  telling  the  whole  truths  as  he  has 
been  sworn  to  do.  We  think,  therefore,  that  the  English  rule, 
founded  as  it  is  in  reason,  and  fully  sustained  by  authority,  is 
the  better  rule  and  should  be  followed.  Hence,  the  Circuit  judge 
erred  in  refusing  to  allow  counsel  for  the  plaintiff  to  cross- 
examine  the  witness  Clyburn  except  as  to  such  matters  as  had 
been  brought  out  on  the  direct  examination. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed  and  that  the  petition  filed  by  the  defendant 
DePass  be  dismissed. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1165. 
MOODY  V.  TEDDER. 


1.  Testator  by  his  will  devised  and  bequeathed  to  his  wife  "during  the  term 
of  her  natural  life  only,  all  my  property  both  real  and  personal,  autlioriz- 
ing  and  empowering  her  to  use  and  dispose  of  so  much  thereof  as  may  be 
necessary  for  her  comfortable  support  and  maintenance  in  such  style  and 
manner  as  she  may  see  fit  and  proper;"  and  af^er  her  death,  he  gave 
"  whatever  portion  may  be  remaining  of  my  said  property  to  J.,  her  heirs 
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and  assigns  forever."  Heldf  that  the  widow,  as  life-tenant,  having  an  aheo- 
lute  power  of  disposal,  could  not  he  held  accountable  as  trustee  to  the 
remainderman,  for  three  slaves  sold  to  pay  the  debts  of  the  widow,  to  ran 
the  plantation  and  to  support  herself  and  agent 

2.  The  widow,  in  consideration  that  T.,  the  husband  of  J.,  assumed  the  pay- 
ment of  her  debts  and  covenanted  to  support  and  maintain  her  throogh 
life,  conveyed  to  T.  all  her  interest  and  life-estate  in  this  property,  and  he 
it  was  who  sold  the  slaves  for  the  purposes  mentioned.  Heldf  that  the 
deed  carried  to  T.  not  only  the  life-estate,  but  also  the  power  of  disposal, 
and  must  be  referred  to  her  power  whether  it  purported  to  be  an  execution 
or  not ;  and  T.  was  not  accountable  to  the  remaindermen,  children  of  J, 
after  the  widow's  death,  for  the  purchase-money  of  the  slaves  so  sold. 

3.  The  deed,  accompanied  by  the  widow's  acquiescence  for  fourteen  years, 
could,  at  least,  be  construed  as  a  power  of  attorney,  authorizing  T.  to  make 
the  sale. 

4.  But,  under  this  will,  the  remaindermen  had  no  right  to  the  slav»  so  sold, 
as  neither  they  nor  the  purchase-money  were  property  of  the  widow 
remainmg  at  the  time  of  .her  death.  1.  Because  they  were  sold  for  purposes 
within  the  scope  of  the  power  and  their  price  so  expended ;  and,  2.  Be- 
cause the  slaves  were  emancipated  before  the  widow's  death. 

Simpson,  C.  J.,  concurred  only  upon  the  last  ground  stated. 


Before  Wallace,  J.,  Darlington,  October,  1881. 

The  case  is  fully  stated  in  the  opinion  of  this  court.    The  will 
is  very  short  and  contains  only  what  is  copied  into  the  opinion. 

Messrs.  Boyd  &  Nettles,  for  appellants. 

Mr.  G.  W.  Dargan,  contra. 

March   11th,  1882.     The  opinion  of  the  court  was  deliv- 
ered by 

McGrOWAN,  A.  J.  William  Griggs,  late  of  Darlington  county, 
died  in  the  year  1850,  leaving  a  widow,  Mary,  but  no  children. . 
At  the  time  of  his  death  he  was  seized  and  possessed  of  his 
homestead  tract  of  land,  containing  five  or  six  hundred  acres, 
twenty-seven  negro  slaves,  horses,  hogs  and  other  personal 
property.  He  left  a  will  by  which  he  devised  and  bequeathed 
to  his  '^  widow,  Mary,  during  the  term  of  her  natural  life  only, 
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all  his  property,  both  real  and  personal,  authorizing  and  em- 
powering her  to  use  and  dispose  of  so  much  thereof  as  may  be 
necessary  for  her  comfortable  support  and  maintenance  in  such 
style  and  manner  as  she  may  see  fit ;"  and,  secondly,  after  the 
death  of  his  said  wife,  Mary  Griggs,  he  gave  "  whatever  portion 
may  be  remaining  of  his  said  property  to  Jemima  Tedder  (wife 
of  William  Tedder),  to  her,  her  heirs  and  assigns  forever." 

Mrs.  Griggs  qualified  as  sole  executrix  of  the  will,  and  con- 
tinued to  reside  on  the  homestead  and  manage  the  property.  She 
became  embarrassed,  and  in  order  to  pay  the  debts  and  prevent 
the  sale  of  a  negro,  which  had  been  levied  upon  by  the  sheriff, 
and  doubtless  to  place  the  property  under  the  control  of  one  who 
could  manage  it,  on  April  22d,  1 856,  she  executed  to  William 
Tedder,  the  husband  of  the  devisee  in  remainder,  the  following 
deed  :  "  Whereas,  William  Tedder  having  this  day  executed  to 
me  an  obligation,  in  writing,  to  pay  all  my  just  debts,  as  well  as 
the  debts,  if  any,  against  the  estate  of  William  Griggs,  deceased, 
and  to  give  me  a  respectable  maintenance  and  support  for  and 
during  my  natural  life ;  now,  I,  the  said  Mary  Griggs,  for  and 
in  consideration  of  the  obligation  above  named,  and  of  the  sum 
of  one  dollar  to  me  paid,  have  granted,  bargained,  transferred 
and  delivered,  and  by  these  presents  do  grant,  bargain,  transfer 
and  deliver  unto  the  said  William  Tedder  all  my  interest  and 
life-edaie  in  and  to  all  and  singular  the  lands,  negroes,  horses, 
cattle,  hogs  and  other  property  left  to  me  for  life  by  the  last  will 
and  testament  of  William  Griggs,  deceased,  together  with  all  the 
debts  due  me  or  the  estate  of  William  Griggs  aforesaid  for  negro 
hire,  &c.,  together  with  all  and  singular  the  rights,  members, 
hereditaments  and  appurtenances  to  tlie  said  land  or  other 
property  belonging  or  in  any  wise  incident  or  appertaining ;  to 
have  and  to  hold  all  and  singular  the  land  or  other  property 
named  unto  the  said  William  Tedder,  his  heirs  and  assigns  for- 
ever. And  I  do  hereby  quit  claim  to  the  same  in  behalf  of 
myself  and  my  heirs  forever,"  &c. 

Under  this  deed,  William  Tedder  took  possession  of  the  prop- 
erty, leaving  Mrs.  Griggs  in  possession  of  the  dwelling-house 
and  household  and  kitchen  furniture.  The  property  at  that  time 
was  in  bad  condition.     There  was  a  lack  of  provisions  and  the 
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work  animals  consisted  of  four  worn-out  horses^  two  of  tiiem 
blind.  The  debts  amounted  to  $1,500,  and  it  was  necessary  to 
restock  the  farm.  Tedder  managed  the  property  skillfully,  made 
good  crops  and  improved  the  place  up  to  the  end  of  the  war, 
when  the  slaves  were  emancipated.  In  1859  he  sold  three 
negroes  (one  of  them  being  unmanageable)  for  $2,700  and  used  the 
money  in  paying  off  the  debts  which  he  had  assumed  ($1,500), 
to  run  the  plantation  and  to  support  his  aunt,  Mrs.  Griggs,  him- 
self and  family.  When  the  slaves  were  emancipated  they  had 
increased  to  thirty-two,  exclusive  of  the  three  sold.  After  the 
war  the  property  depreciated  mainly  through  thefl,  and  at  the 
death  of  Mrs.  Griggs  some  of  the  personal  property  remained, 
which  had  been  delivered  to  Tedder. 

In  1864,  Jemima  Tedder  died,  and  her  interest  in  the  estate 
descended  to  her  heirs — her  husband,  William,  to  the  extent  of 
one-third,  and  the  remainder  in  equal  shares  to  her  seven  chil- 
dren, of  whom  the  plaintiff,  Mahalie  Moody,  is  one.  Mrs.  Mary 
Griggs  was  supported  until  she  died  in  1873,  after  whidi  time 
all  the  children  were  allowed  to  cultivate  the  land.  Tedder  culti- 
vating about  one-third.  As  they  grew  up  they  continued  to  hire 
out  the  place,  planting  such  of  the  land  as  they  wished.  Plaintiff, 
Mahalie  Moody,  and  husband,  went  on  the  land  in  1875,  and 
instituted  this  proceeding  against  her  father  and  brothers  and 
sisters  in  May,  1879,  for  partition  of  the  land  and  for  an  aecovmi 
of  the  rents  and  profits,  and  personal  property  which  went  inio  the 
possession  of  William  Tedder,  under  the  deed  of  AprU,  1856. 
Before  trial  it  was  conceded  that  the  heirs  of  Jemima  were 
entitled  to  partition  of  the  land,  and  the  plaintii&  abandoned  all 
claim  for  account,  except  for  the  value  of  the  three  negro  slaves  sold 
by  William  Tedder  in  1859.  That  point  was  referred  to  J.  J. 
Wood,  Esq.,  as  special  referee,  who  held  that  William  Tedder 
was  not  liable  to  account  for  the  $2,700,  the  price  of  the  slaves 
sold.  The  case  came  up,  on  exceptions  to  this  report,  before 
Judge  Wallace,  who  held  that  William  Tedder  was  liable  for 
the  value  of  the  negroes  sold.  From  this  judgment  William 
Tedder  appeals  to  this  court  upon  the  following  exceptions : 

"  1.  That  the  deed  of  Mary  Griggs  invested  William  Tedder 
with  the  right  to  dispose  absolutely  of  the  n^roes,  or  at  least  to 
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dispose  of  them  in  the  interest  of  the  plantation  and  for  the 
maintenance  of  Maiy  Griggs. 

"2.  That  under  the  will  of  William  Griggs  the  plaintiff  or 
remainderman  had  title  only  to  such  of  the  property  as  might 
remain  at  the  death  of  Mrs.  Griggs,  and  as  the  three  n^roes  sold 
did  not  exist  as  property  at  that  time  they  have  no  right  to 
account  for  their  value. 

"3.  The  circumstances  under  which  and  the  purposes  for 
which  the  negroes  were  sold  and  the  purchase-money  applied, 
justified  the  sale,  and  relieved  William  Tedder  from  liability  for 
the  purchase-money. 

"  4.  The  sale  being  in  the  interest  and  for  the  benefit  of  the 
life-estate,  William  Tedder  is  not  liable  for  the  same." 

This  case,  like  that  of  Finley  v.  HurUer,  3  Strobh.  Eq.  84, 
•  must  be  determined  upon  the  strong  phraseology  of  the  testator^s 
¥nll  and  a  manifest  intention  appearing  from  the  terms  he  has 
employed  in  the  gift  to  his  wife  for  life  and  the  limitation  over. 
It  seems  that  the  testator  was  childless,  and  naturally  his  wife 
was  the  first  object  of  his  bounty.  He  desired  to  make  her  com- 
fortable for  the  remainder  of  her  days  if  it  took  the  whole  of  his 
estate  to  do  it,  as  is  shown  by  the  gift  to  her  of  the  whole  prop- 
erty for  life,  "  authorizing  and  empowering  her  to  use  and  dispose 
of  so  much  thereof  as  may  be  necessary  for  her  comfortable  support 
and  maintenance  in  such  style  and  manner  as  she  may  see  fit  and 
proper  J^  This  was  practically  an  absolute  power  of  disposal,  for 
while  it  is  true  that  the  will  indicates  the  purpose  for  which  it 
was  given  and  for  which  alone  the  power  could  be  exercised,  yet 
in  extent  it  was  unlimited,  as  the  widow  was  made  the  sole  judge 
of  the  "  style  and  manner  "  of  her  living,  and  necessarily  of  the 
amount  which  would  be  required  to  support  it. 

Being  a  lady  unaccustomed  to  business  she  had  the  right,  at 
least,  to  employ  some  one  to  look  after  the  property  for  her. 
There  can  be  no  doubt  that  Mrs.  Griggs  had  the  power  to  dispose 
of  any  portion  of  the  estate  for  the  purpose  indicated,  and  if  she 
had  sold  the  three  n^roes  which  were  sold  by  Tedder  and  applied 
the  funds  precisely  as  he  applied  them,  in  paying  off  the  debts, 
restocking  the  farm,  and  in  supporting  herself  and  the  family  of 
Tedder  while  he  was  attending  to  her  business,  there  could  not 
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have  been  a  shadow  of  claim  for  acoountability  upon  her. 
"  Powers  may  be  general  or  limited.  In  a  limited  power,  the 
limitations  contained  in  it  constitute  the  rule  by  which  it  is  to  be 
executed.  In  the  execution  of  a  general  power  there  can  be  no 
rule  but  the  discretion  of  the  party  to  whom  it  is  confided." 
Fronty  v.  Franty,  Bail.  Eq.  529. 

We  are,  therefore,  relieved  from  considering  the  embarrassing 
questions  which  arise  out  of  the  relation  of  technical  tenant  for 
life  and  remainderman.  As  we  understand  it,  a  tenant  for  life  is 
one  who  is  entitled  to  the  use  of  property  which,  at  his  death,  goes 
over  to  some  one  else.  The  property  may  consist  of  particniar 
articles  described  or  of  many  in  one,  as  a  flock  of  sheep,  or  a  gang 
of  negroes,  or  a  plantation  stocked  for  farming  purposes.  In 
each  of  these  classes  there  is  a  certain  rule  of  accountability,  not 
always  the  same,  but  in  all  the  underlying  principle  is  that  it  u 
the  property  itseff  that  the  remainderman  is  entitled  to  receive; 
and  as  the  tenant,  while  in  the  use,  may  have  abused  or  destroyed 
the  property,  in  that  regard  he  is  considered  a  trustee  for  the 
remainderman. 

There  is  no  foundation  in  this  case  for  such  relation.  The 
most  ample  power  of  disposal  was  given  to  the  first  taker,  and 
the  second  taker  was  expressly  restricted  to  what  property 
"  remained  after  the  deatli  of  Mrs.  Griggs"  No  such  relation  as 
that  of  trustee  and  cestui  que  trust  in  the  usual  form  existed 
between  Mrs.  Griggs  and  Jemima  Tedder.  It  is  clear  the 
testator  did  not  intend  to  make  his  wife  accountable  to  her  niece 
either  for  extravagance  in  the  manner  of  her  living,  or  for  want 
of  business  habits  and  economy,  or  generally  for  the  manner  in 
which  she  used  the  property  while  in  her  possession.  His  wife 
was  the  first  object  of  his  aflections,  and  she  was  to  be  made  com- 
fortable out\  of  his  property  if  nothing  remained  of  it  at  her 
death. 

But,  conceding  as  an  abstract  proposition,  that  such  would  have 
been  the  result  if  Mrs.  Griggs  had  retained  possession  and  sold 
the  negroes  herself  in  execution  of  the  power,  it  is  contended  that 
Tedder  cannot  claim  such  exemption  from  accountability,  for  the 
reason  that  the  deed  from  Mrs.  Griggs  to  him  was  not  the  execu- 
tion of  her  power  of  disposal,  but  simply  the  conveyance  of  a 
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naked  life-estate,  and  being  thus  constituted  tenant  for  life  with- 
out the  powers,  he  falls  under  the  principles  applicable  in  such 
cases,  and,  as  a  consequence,  must  account  for  the  purchase-money 
of  the  slaves  sold  by  him.  That  is  to  say,  that,  although  Tedder 
a^umed  the  responsibility  of  paying  the  debts  and  supporting 
Mrs.  Griggs  for  life,  yet  to  enable  him  to  do  so,  no  means  were 
conveyed  to  him  exqept  the  bare  use  of  the  property  in  its  dilapi- 
dated condition,  with  responsibility  over  to  Jemima  or  her  heirs 
as  technical  tenant  of  property  belonging  to  them  in  remainder. 

The  first  observation  suggested  by  this  view  is  that  no  life- 
estate  pure  and  simple  was  created  by  this  will,  and  if  Tedder 
held  such  a  position  it  must  have  been  not  under  the  will  of  Mr. 
Griggs,  but  under  the  deed  of  Mrs.  Griggs.  In  such  a  state  of 
facts,  could  the  plaintiffi,  who  claim  exclusively  under  the  will 
of  Mr.  Griggs,  go  against  Tedder  in  respect  to  this  alleged  life- 
estate  ?  What  privity  was  there  between  them  ?  But  passing 
over  this  point  let  us  see  what  was  conveyed  to  Tedder  under 
the  deed  of  Mrs.  Griggs.  She  had  a  life-estate  in  the  property 
and  coupled  with  it  an  unlimited  power  of  disposal  for  certain 
purposes ;  she  found  herself  unable  to  manage  the  property,  and 
in  consideration  of  the  payment  of  the  debts  and  her  support  she 
conveyed  "a/Z  her  interest  and  life-estate  in  the  property  to 
William  Tedder,  his  heirs  and  assigns  forever."  Did  she  mean  to 
convey  a  bare  life-estate  or  all  her  rights  in  the  estate,  including 
her  power  of  disposal  ?  A  large  amount  of  debt  was  pressing, 
some  of  it  in  judgment,  and  a  negro  hired.  Present  relief  was 
the  object  of  the  arrangement,  and  the  conveyance  simply  of  a 
life-estate  would  not  have  accomplished  the  purpose.  We  cannot 
suppose  that  at  the  moment  when  her  need  was  the  greatest  she 
intended  to  relinquish  altogether  her  power,  or  to  separate  the 
power  from  the  life-estate — conveying  the  latter  and  still  retain- 
ing the  former.  We  think  her  intention  was,  in  consideration  of 
the  payment  of  the  debts  and  her  support,  to  put  Tedder  precisely 
in  her  place,  with  all  her  rights  in  respect  to  the  property,  indvd- 
ing  the  power  of  disposal. 

Did  the  deed  eflFect  that  intention  ?  The  words  are  "  all  my 
interest  and  life-estaJte"  No  reference  in  terms  is  made  to  the 
power  of  disposing,  but  besides  the  life-estate  she  had  no  other 
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"  interest "  in  the  property,  and  there  is  express  reference  to  the 
property  as  to  which  the  power  existed  "in  and  to  all  and 
singular  the  land,  negroes,  &c.,  left  to  me  for  life  by  the  last  will 
and  testament  of  William  Griggs,  deceased/'  It  may  be  true 
that  the  word  "interest"  was  not  the  technical  term  to  express 
the  idea  of  a  power,  but  in  the  ordinary  acceptation  of  the  word 
it  was  broad  enough  to  cover  it ;  and  we  think  the  deed  was 
intended  to  include  the  power.  The  question  of  the  execution  of 
a  power  is  always  one  of  intention,  "  and  if  the  devisee  of  the 
power  intends  to  execute  it,  that  intention,  however  manifested, 
whether  directly  or  indirectly,  positively  or  by  just  implication, 
will  make  the  execution  valid  and  operative.  I  agree  that  the 
intention  to  execute  the  power  must  be  apparent  and  clear,  so 
that  the  transaction  is  not  fairly  susceptible  of  any  other  inter- 
pretation."    Bilderback  v.  Boyoe^  14  8.  C.  540. 

Assuming  this  to  be  the  pt^oper  construction  of  the  deed,  and 
considering  the  nature  of  the  power,  we  incline  to  think  that  it 
conveyed  the  whole  interest  in  the  estate,  subject  to  the  rights  of 
the  remainderman,  somewhat  in  analogy  to  the  remarkable  case 
of  MoAllister  v.  Tate,  11  Rich.  510,  in  which  it  was  held  that  a 
devise  in  the  words  "  in  fee-simple  for  life  "  carried  the  absolute 
estate.  So  considered,  the  deed  of  Mrs.  Griggs,  according  to 
well-established  principles,  must  be  referred  to  her  power  o^ 
appointment,  and  not  to  her  life-estate.  "  When  a  man  has  a 
power  and  an  interest,  and  he  creates  an  estate  which  will  not 
have  an  effectual  continuance  in  point  of  time,  if  it  be  fed  out  of 
his  interest,  it  shall  take  effect  by  force  of  the  power.  As  where 
a  tenant  for  life,  with  the  power  to  borrow  money,  granted  a 
rent  charge  generally  as  a  fund  for  the  payment  of  the  debt,  it 
was  deemed  an  execution  of  the  power,  and  not  a  grant  out  of 
his  interest."     1  Sugd.  Pow.  419. 

It  is  insisted,  however,  that  the  deed  as  to  all  interest  beyond 
the  life-estate  was  ineffectual,  for  the  reason  that  it  did  not  pur- 
port to  be  the  execution  of  a  power,  but  the  transfer  of  the  powo" 
itself,  which  could  not  from  its  nature  be  delegated.  It  may  be 
that  the  deed  could  not  pass  the  power  as  property,  so  as,  in 
respect  to  its  execution,  to  substitute  Tedder  for  Mrs.  Griggs. 
We  have  seen  that  the  deed  may  be  construed  to  pass  the  absolute 
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estate,  subject  to  the  rights  of  the  reraainderman,  and  in  that 
view  must  be  referred  to  the  power,  whether  it  purported  to  be 
an  execution  or  not. 

But,  if  we  are  mistaken  in  that,  we  see  no  great  diflSculty  in 
construing  the  deed  as  a  power  of  aUomey,  authorizing  Tedder 
to  execute  the  power  for  and  in  behalf  of  Mrs.  Griggs.  A  power 
may  be  executed  by  attorney  when  it  is  not  of  such  a  character 
as  to  impose^a  personal  confidence  in  the  devisee  of  it  to  exercise  his 
judgment.  At  the  time  the  deed  to  Tedder  was  executed  there 
was  no  confidence  or  option  involved  in  the  matter.  The  debts 
and  the  support  of  Mrs.  Griggs  were  certain  and  fixed,  had  to 
to  be  provided  for,  and  were  referred  to  in  the  deed  as  the  very 
object  of  its  execution.  She  was  not  limited  to  any  particular 
mode  of  execution,  and,  having  the  right  herself  to  provide  for 
them,  she  could  appoint  another  to  do  it  for  her.  Tedder's  act 
in  selling  the  negroes  was  the  act  of  Mrs.  Griggs  through  him, 
and  this  receives  confirmation  from  her  silent  acquiescence  from 
1859  until  1873,  when  she  died. 

"  It  is  frequently  contended  in  practice  that  a  devisee  of  a 
power  cannot  execute  a  deed  of  appointment  by  attorney.  But 
the  cases  by  no  means  authorize  this  position.  They  merely 
establish  that  the  devisee  cannot  delegate  the  confidence  and  dis- 
cretion reposed  in  him  to  another.  There  the  devisee  points  out 
the  precise  appointment  which  he  is  desirous  should  be  made ; 
there  no  confidence,  no  discretion  is  delegated.  The  appointment 
is  in  every  respect  an  exercise  of  his  own  judgment,  and  there 
cannot  be  any  reason  why  he  should  not  be  permitted  to  execute 
the  deed  of  appointment  by  attorney.  The  contrary  doctrine 
would  lead  to  great  inconvenience.  Where,  however,  a  particular 
mode  of  execution  is  required,  it  would  be  difficult  to  support  an 
execution  by  attorney.''     1  Sugd.  Pow.  215. 

There  is  still  another  view  of  this  case.  The  plaintiffs  claim, 
through  Jemima  Tedder,  under  the  will  of  William  Griggs,  and 
it  would  seem  that  they  should  be  limited  to  what  the  will  gives 
them.  The  second  clause  of  the  will  is  in  these  words :  "  After 
the  death  of  my  said  wife,  Mary  Griggs,  I  give,  decree  and  be- 
queath whatever  portion  may  be  remaining  of  my  said  property 
to  Jemima  Tedder  (wife  of  William  Tedder),  to  her,  her  heirs  and 
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assigns  forever."    The  three  negroes  soW  in  1859  were  no  part 
of  the  estate  "remaining"  in  1873,  at  the  death  of  Mrs.  Griggs, 
for  two  reasons,  first,  that  they  had  been  sold  during  the  life 
of  Mrs.  Griggs  by  her  authority,  and  the  proceeds  of  sale  applied 
to  the  payment  of  the  debts  and  to  the  support  of  her  and  the 
family  of  the  said  Jemima,  including  the  plaintiff,  Mahalie. 
We  see  nothing  to  show  that  the  sale  of  the  negroes  was  unnecesr 
sary,  or  that  the  proceeds  were  not  applied  as  indicated.    The 
plantation,  under  the  control  of  a  widow  without  business  habits, 
had  run  down  and  needed  restocking.     The  debts  to  be  paid 
amounted  to  $1,500,  and  it  probably  required  the  whole  $2,700 
to  pay  the  debts,  employ  an  overseer  arid  refit  and  b^n  again ; 
all  of  which  was  within  the  scope  of  the  power  in  the  will. 
Second.  If  the  n^roes  had  not  been  sold  they  could  not  have 
constituted  any  part  of  the  property  "  remaining  "  at  the  death 
of  Mrs.  Griggs,  for  the  reason  that  before  that  time  they  had 
been  emancipated  and  ceased  to  be  property.     We  do  not  mean 
to  say  that  in  certain  cases  the  proceeds  of  property  may  not  be 
pursued  instead  of  the  property  itself,  but  that,  under  the  peculiar 
provisions  of  this  will,  neither  the  property  nor  its  proceeds  can 
be  considered  as  "  remaining  "  at  the  death  of  Mrs.  Griggs. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed  so  far  as  it  required  William  Tedder  to  account 
for  the  proceeds  of  the  three  n^roes  sold  by  him,  and  aflSrmed 
in  all  other  respects. 

McIvEB,  A.  J.,  concurred. 

Simpson,  C.  J.,  concurred  in  the  judgment  of  the  court  in  this 
case  on  the  last  ground  stated  in  the  opinion  pronounced  by  Mr. 
Justice  McGowan,  to  wit,  the  emancipation  of  the  negroes  before 
the  fklling  in  of  the  life-estate. 
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CASE  No.  1166. 

HAMMOND  V.  PORT  ROYAL  AND  AUGUSTA  RAILWAY 
COMPANY. 

1.  Plaintiff  conveyed  in  fee-simple  to  a  railroad  company  for  its  road-bed  a 
strip  of  land  through  his  plantation,  by  a  deed-poll,  which  contained  the 
express  condition,  subsequent,  **  that  the  system  of  drainage  shall  remain 
the  same  as  now,  and  ditches  to  remain  of  such  a  depth  as  to  allow,  as 
heretofore,  the  drainage  of  the  land  to  the  depth  of  five  feet"  This  condi- 
tion was  violated  by  the  grantees,  and  afterwards  the  railroad  was  purchased 
by  a  new  company.  Held,  that  the  terms  of  the  deed  did  not  create  a 
covenant  running  with  the  land,  and  there  being  no  personal  covenant  by 
the  present  owners  they  were  not  liable  to  plaintiff  in  damages  for  their 
mere  failure  to  remove  obstructions  which  had  been  placed  in  the  ditches 
bv  the  former  company. 

2.  To  render  the  defendants  liable  it  must  be  shown  that  the  plaintiff's  sys- 
tem of  drainage  had  been  affected  by  obstructions  caused  by  defendants,  or 
by  them  increased. 

3.  Plaintiff  is  not  confined  to  an  action  to  enforce  a  forfeiture  under  his  deed 
for  condition  broken,  as  the  corporations,  independently  of  covenant,  are 
liable  for  damages  done  by  them  to  plaintiff's  S3rstem  of  drainage ;  but  the 
defendants'  duty  was  passive — their  only  obligation  was  not  to  obstruct  the 
drainage  and  to  permit  plaintiff  to  keep  it  up— and,  therefore,  the  Circuit 
judge  erred  in  charging  the  jury  that  the  defendants  were  liable  for 
damages,  resulting  from  their  failure  to  remove  the  obstructions  caused  by 
the  acts  of  the  former  owners,  and  to  restore  the  system  of  drainage  as  it 
existed  when  the  deed  was  executed.  t 


Before  Kershaw,  J.,  Aiken,  September,  1881. 

Action  by  Paul  F.  Hammond  against  the  Port  Royal  and 
Augusta  Railway  Company. 

To  the  statement  made  in  the  opinion  it  will  be  necessary  only 
to  add  the  precise  language  which  raised  the  points  considered 
by  this  court. 

The  motion  for  non-suit  was  based,  in  part,  substantially  upon 
the  positions  taken  in  the  following  requests  to  charge : 

1.  That  the  deed  of  Paul  F.  Hammond  to  the  Port  Royal 
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Railroad  Company,  was  a  conveyance  upon  condition,  without 
any  covenant  by  the  grantee  to  observe  or  perform  the  condition, 
and  did  not  impose  upon  the  defendant,  as  assignee  of  the  Port 
Royal  Railroad  Company,  the  duty  of  preserving  intact  the 
plaintiff's  system  of  drainage,  or  of  keeping  the  ditches  to  such 
a  depth  as  to  allow  the  drainage  of  the  plaintiff's  land  to  the 
depth  of  five  feet,  and  that  the  only  remedy  of  the  grantor  for 
breach  of  condition,  is  to  enforce  a  forfeiture  of  the  estate. 

2.  That  the  defendants  cannot  be  made  responsible  for  any 
injury  except  that  occasioned  by  their  own  acts  of  commission 
or  omission,  and  that  the  plaintiff  is  not,  therefore,  entitled  to 
recover  such  a  sum  as  would  restore  the  ditches  on  plaintiff's 
land  to  the  condition  they  were  in  on  May  22d,  1872,  but  only 
such  a  sum  as  would  be  necessary  to  restore  the  ditches  to  the 
condition  they  were  in  on  October  1st,  1878. 

3.  If  the  jury  find  from  the  testimony  that  the  obstructions  to 
the  drainage  were  put  there  by  the  Port  Royal  Railroad  Company 
prior  to  October  1st,  1878,  no  action  would  lie  against  the  defend- 
ants for  continuing  the  nuisance  until  they  had  been  requested  to 
remove  the  obstructions  and  had  refused  or  neglected  to  do  so. 

The  judge  declined  to  charge  in  this  form.  He  did  charge, 
"  that  in  order  for  the  plaintiff  to  recover  you  must  find  that  the 
system  of  drainage  on  the  Cathwood  plantation,  which  existed 
May  22d,  1872,  was  obstructed  by  the  Port  Royal  Railroad 
Company  (the  fii'st  corporation),  and  that  such  obstructions  were 
continued  by  the  present  defendant  company,  after  they  acquired 
the  property  and  franchise  of  the  said  railroad  company  and  after 
they  were  requested  by  the  plaintiff  to  remove  them.  Such 
request  may  be  either  in  express  words  or  implied  from  the  con- 
duct of  the  parties."  His  Honor  further  instructed  the  jury: 
"  If  the  present  defendant  company  did  acquire  the  title  and 
possession  under  the  grantees,  under  the  said  deed  from  the 
plaintiff,  dated  May  22d,  1872,  they  are  bound  to  perform  all 
the  conditions  set  forth  in  that  deed  in  relation  to  the  system  of 
drainage  of  the  Cathwood  plantation,  and  are  responsible  for  any 
injury  done  to  the  plaintiff  attributable  to  their  failure  to  perform 
such  duty  upon  the  request  or  demand  of  the  plaintiff,  whidi 
request  or  demand  may  be  either  in  express  words  or  by  impli- 
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cation  from  the  circumstances  or  conduct  of  the  parties.  It  was 
incumbent  under  that  deed  upon  the  grantees  and  their  assigns 
holding  the  land  therein  conveyed  to  them  to  maintain  the  system 
of  drainage  as  it  then  existed  on  the  Cathwood  plantation,  so  far 
as  it  depended  upon  the  transmission  of  the  water  across  the  land 
therein  conveyed  to  them.  In  their  use  of  the  land  they  were 
to  take  care  that  this  was  not  impeded,  but  that  the  drainage  was 
to  be  preserved  in  such  a  condition  that  the  ditches  should 
remain  of  such  a  depth  as  to  allow,  as  theretofore,  the  drainage 
of  the  land  on  the  Cathwood  place  to  the  depth  of  five  feet  at  all 
times." 

The  exceptions,  following  the  language  of  the  charge  and 
requests  to  charge,  all^e  error  on  the  part  of  the  judge  in  these 
particulars. 

Messrs.  William  Elliott,  Lord  &  Inglesby,  and  Jarnes  Aldrich, 
for  appellants. 

It  is  conceded  that  the  grantees  would  have  taken  this  land 
burdened  with  the  duty  of  so  constructing  their  road  as  not  to 
interfere  with  Hammond^s  drainage,  if  the  deed  had  been  silent 
upon  this  subject.  5  Mich.  415.  But  the  duty  which  this  ease- 
ment imposed  was  entirely  passive.  Washb.  Easrn.  *564-9 ;  12 
Mass.  65 ;  30  Me.  100.  It  is  clear  then  that  neither  the  grantee 
nor  its  assignee  are  liable  except  for  obstructing  the  drainage,  unless 
the  deed  makes  them  so.  But  this  deed  did  not  create  a  cove- 
nant running  with  the  land.  Id  S.  C.  33.  The  condition  here 
is  not  a  covenant,  and  the  grantor^s  only  remedy  for  condition 
broken  is  to  enforce  the  forfeiture.  UN.  Y.  387.  It,  there- 
fore, follows,  that  there  was  here  an  implied  reservation  to  the 
grantor  of  a  right  to  maintain  his  system  of  drainage,  with  a 
condition  which  enabled  him  to  enforce  a  forfeiture  if  his  ease- 
ment was  obstructed  ;  that  it  was  the  grantor's  duty  to  maintain 
his  system  on  his  own  land  and  on  the  railroad  land,  and  the 
grantees  and  their  assignees  must  refrain  from  doing  any  act 
which  would  prevent  him. 

The  nuisance  here  was  not  created  by  defendants,  but  merely 
continued  as  they  found  it,  and,  therefore,  the  plaintiff  must 
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all^e  and  prove  notice  to  the  defendants  of  the  existence  of  the 
nuisance,  the  extent  of  it,  and  a  request  to  abate  or  remove  it 
before  action  could  be  brought.  5  R^.  100  j;  WUUa  583;  2 
ChU.  PL  333,  note  (c.) ;  13  Oonn.  303;  44  Me.  154;  9  N.  R 
88;  8  Busk  404;  3  AUm  267;  98  Mass.  43;  13  N.  J.  36;  11 
Minn.  20 ;  5  Rich.  420.  As  there  were  no  fects  in  this  case 
from  which  a  request  or  demand  might  be  implied  "  from  the 
circumstances  or  conduct  of  the  parties,'*  the  charge  was  errone- 
ous and  calculated  to  mislead  the  jury.  Instructions  not  relevant 
to  the  fects  of  a  case  constitute  error  in  the  chai^.  Thomp. 
Char.  Jur.  92,  93. 

Messrs.  Henderson  Bros,  and  Youmans,  attorney-general, 
contra. 

The  grantees  of  the  original  creators  of  the  disturbance  are 
liable  for  a  continuance.  Gale  Easm.  *404.  By  accepting  the 
deed  the  railroad  company  rendered  itself  liable  for  the  non-per- 
formance of  the  burdens  imposed.  Pierce  Bailr.  L.  135 ;  64 
Geo.  492.  The  condition  created  an  easement  by  covenant  8 
Paige  402;  11  lb.  414;  11  N.  Y.  389.  An  easement  may  be 
granted  by  what  is  in  terms  an  exception  or  reservation,  and 
whether  a  perpetual  interest  or  not  depends  upon  whether 
appurtenant  to  the  land  or  an  easement  in  gross  for  the  owner. 
6  Gush.  132.     See,  too,  21  N.  Y.  507 ;  21  Ohio  St.  235. 

March  14th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  On  May  22d,  1872,  the  plaintiff  executed  a 
deed  to  the  Port  Royal  Railroad  Company  for  a  strip  of  land 
two  hundred  feet  wide  and  about  one  mile  and  a  half  in  length, 
running  through  a  tract  of  land  known  as  the  Cathwood  planta- 
tion. The  estate  conveyed  by  this  deed  was  upon  certain 
conditions,  the  only  one  with  which  we  are  at  present  concerned 
being  expressed  in  the  following  language:  "To  have  and  to  hold 
the  said  strip  of  land  *  *  *  ^nto  the  said  party  of  the 
second  part,  their  successors  and  assigns,  forever:  provided 
always,  and  this  deed  is  upon  the  express  conditions.      ♦     »    * 
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2.  Thsit  the  system  of  drainage  shall  remain  the  same  as  now^ 
except  that  such  ditches  as  have  been  filled  up  by  the  party  of 
the  second  part  .are  to  be  re-opened  by  them,  and  ditches  to 
remain  of  such  a  depth  as  to  allow,  as  heretofore,  the  drainage  of 
the  land  to  the  depth  of  five  feet/'  This  deed,  though  charac- 
terized in  the  recital  as  an  indenture,  was  signed  only  by  the 
plaintiff,  and  must  be  regarded  as  a  deed-poll. 

All  the  property  of  the  Port  Royal  Railroad  Company  was 
sold  and  the  defendant  company  became  the  purchaser  and  went 
into  possession  in  October,  1878,  the  deed  being  dated  the  third 
of  that  month,  though  the  sale  was  not  confirmed  until  May  23d, 
1879.  On  June  23d,  1879,  this  action  was  commenced,  in  which 
the  plaintiff  alleged  two  causes  of  action.  Under  the  first  the 
plaintiff  sought  to  recover  possession  of  the  strip  of  land  above 
mentioned  upon  the  ground  that  the  conditions  upon  which  the 
land  was  conveyed  had  been  broken  and  that  thereby  the  estate 
of  the  grantee  was  forfeited.  The  second  cause  of  action  was 
alleged  in  the  following  words :  "  That  said  defendants  having 
wrongfully  taken  possession  of  said  tract  of  land  aforesaid,  have 
continued  the  construction  and  running  of  a  railroad  through  the 
same,  and  because  of  the  negligent  construction  of  said  road-bed, 
the  culverts,  trestles  and  mud-sills,  so  continued  negligently  and 
unlawfully,  said  defendants  have  damaged  and  almost  completely 
destroyed  the  system  of  drainage  which  existed  on  the  plantation 
of  Cathwood  aforesaid,  by  closing  up  and  obstructing  the  ditches 
and  canals  which  supported  said  system,  thus  causing  to  the 
plaintiff  the  loss  of  his  crops  and  great  deterioration  in  the  value 
of  his  land,  to  the  damage  of  the  plaintiff  eight  thousand  dollars.'' 

The  defendant  demurred  to  so  much  of  the  complaint  as  set 
out  the  second  cause  of  action  upon  the  ground  that  the  facts 
therein  stated  were  not  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled  and  the  case  went  to  trial  before  a 
jury,  who  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  land 
and  for  a  large  amount  as  damages.  Upon  appeal,  this  court  held 
(15  S.  C.  10)  that  the  above-mentioned  deed  did  create  an  estate 
upon  condition,  but  as  it  was  conceded  that  there  had  been  no 
such  entry  or  claim  by  the  plaintiff  before  this  action  was  com- 
menced as  would  revest  the  plaintiff  with .  the  title,  that  the 
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action  to  recover  possession  of  the  land  could  not  be  maintained. 
It  was  also  held,  that  the  demurrer  was  properly  overruled,  but 
a  new  trial  was  ordered  on  the  second  cause  of  action  because  the 
Circuit  judge  refused  to  charge  as  requested  by  the  defendant— 
''  that  the  jury  could  not  find  damages  for  anything  done  prior 
to  the  possession  of  the  defendant " — this  court  holding  that  the 
charge  as  given  to  the  jury  was  calculated  to  mislead  them  as  to 
this  point. 

When  the  case  came  on  for  a  new  trial,  the  defendant,  at  the 
close  of  the  testimony  adduced  by  the  plaintiff,  moved  for  a  non- 
suit upon  various  grounds,  which  motion  being  refused,  the  case 
went  to  the  jury,  the  defendant  declining  to  offer  any  evidence, 
and  a  verdict  for  eight  thousand  dollars  was  rendered  in  favor 
of  the  plaintiff.  The  defendant  now  renews  the  motion  for  a 
non-suit  here,  and  appeals  on  the  ground  that  the  Circuit  judge 
refused  to  charge  any  of  the  several  propositions  as  submitted  by 
the  defendant,  and  upon  exceptions  to  various  propositions  of 
law  charged  by  the  judge.  Under  the  view  which  we  take  of 
the  case,  it  will  not  be  necessary  to  consider  the  several  grounds 
of  appeal  seriatim. 

The  complaint  in  setting  out  the  second  cause  of  action  substan- 
tially alleges  that  the  defendant  by  continuing  the  coustrudion 
and  running  of  a  railroad  through  the  said  strip  of  land  had 
damaged  and  almost  completely  destroyed  the  system  of  drainage 
which  previously  existed  on  Cathwood  plantation  by  closing  up 
and  obstructing  the  ditches  and  canals  which  constituted  a  part 
of  such  system.  If  these  allegations  were  true,  then  the  plaintiff 
had  a  good  cause  of  action,  for  they  practically  amounted  to  an 
allegation  that  the  defendant  had  obstructed  the  drainage  of 
plaintiff's  land  by  closing  up  certain  ditches  necessary  to  secure 
that  end.  Hence,  the  demurrer  to  that  portion  of  the  complaint 
which  set  out  the  second  cause  of  action  was  properly  overruled, 
because  such  demurrer  admitted  the  truth  of  the  facts  as  alleged 
in  the  complaint,  and  if  those  allegations  were  true,  then  the 
plaintiff  did  have  a  cause  of  action. 

It  seems  to  us  that  the  fundamental  inquiry  in  this  case  is 
whether  the  present  defendant  was  under  any  obligation  to 
remove  the  obstructions  which  had  been  placed  in  the  ditches 
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across  the  said  strip  of  land  by  the  former  company,  and,  if  not, 
whether  the  present  defendant  had  done  any  act  tending  to 
increase  the  obstructions  placed  in  said  ditches  by  the  former 
company  or  to  prevent  the  plaintiff  from  removing  the  same. 

The  defendant  bought  the  strip  of  land  subject  to  the  right  of  the 
plaintiff  to  drain  Cathwood  plantation  through  the  ditches  across 
said  strip,  and  must  hold  it  subject  to  tihat  easement.  But  this 
would  not  impose  any  obligation  upon  the  defendant  to  remove 
any  obstructions  which  may  have  been  placed  in  said  ditches  by 
another,  unless  there  was  some  personal  covenant  or  some  cove- 
nant running  with  the  land  binding  the  defendant  to  keep  said 
ditches  open  and  free  from  obstructions.  There  is  no  pretense 
that  there  was  any  such  personal  covenant  on  the  part  of  the 
defendant,  and  the  only  inquiry,  therefore,  is  whether  the  terms 
of  the  deed  from  the  plaintiff  to  the  former  company  created  such 
a  covenant  running  with  the  land  as  would  bind  the  defendant 
to  keep  the  ditches  open  and  free  from  obstructions,  to  the  depth 
necessary  to  maintain  the*  system  of  drainage  originally  estab- 
lished by  the  plaintiff.  This  court  has  already  decided  that  said 
deed  created  an  estate  upon  condition ;  and  although  there  are 
cases  in  which  a  deed  has  been  held  to  contain  both  a  condition 
and  a  covenant,  yet  in  those  cases  it  will  be  found  that  there  are 
words,  either  expressly  or  by  necessary  implication,  creating  a 
covenant  and  that  the  deed  is  in  the  form  of  an  indenture  and 
not  a  deed-poll.  See  the  former  decision  in  this  case  (15  8.  C. 
10), 'and  also  the  recent  decision  of  the  Supreme  Court  of  the 
United  States,  rendered  at  October  Term,  1881,  in  the  case  of 
Hale  V.  Finch,  104  U.  S.  261. 

Here,  the  deed  contains  no  words  expressly  creating  a  covenant, 
and  there  are  none  which  necessarily  imply  one.  The  words 
relied  on  are  contained  in  a  deed-poll  and  not  in  an  indenture, 
and  there  is  nothing  to  bind  the  grantee  to  the  performance  of 
any  covenant.  We  do  not  mean  to  say  that  in  no  case  can  a 
covenant  binding  the  grantee  be  created  by  a  deed-poll,  but  only 
mention  the  form  of  the  deed  as  one  of  the  circumstances  going 
to  negative  the  idea  that  the  intention  was  to  create  a  covenant  in 
this  case.  As  was  very  pertinently  said  by  the  Chief  Jastice  in 
delivering  the  former  opinion  in  this  case :  "  If  Hammond  had 
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intended  to  rely  for  his  protection  upon  a  covenant  by  the  grantee, 
would  he  not  have  taken  a  separate  instrument  properly  prepared 
and  executed  ?  The  fact  that  he  did  not  do  this  affords  a  strong 
presumption  that  he  preferred  the  right  to  enforce  forfeiture  as 
the  most  effectual  means  of  protection." 

It  follows  from  this  that  the  mere  failure  of  the  defendant  to 
remove  the  obstructions  which  had  been  placed  in  the  ditch^  by 
the  former  company  affords  no  cause  of  action  against  the  present 
company.  The  plaintiff  must  go  further  and  show  that  by  some 
act  of  the  defendant  the  plaintiff's  system  of  drainage  has  been 
obstructed,  or  that  the  obstructions*  caused  by  the  former  com- 
pany have  been  increased. 

We  do  not  think  that  the  plaintiff's  only  remedy  was  to  enforce 
a  forfeiture  of  the  estate,  for  even  in  the  absence  of  any  covenant 
binding  the  defendant  to  keep  the  ditches  open  through  the  said 
strip  of  land,  the  defendant  might  under  this  action  be  made 
liable  for  any  damages  resulting  from  any  act  of  the  defendant 
which  tended  to  injure  the  plaintiff's  system  of  drainage,  or  im- 
pair its  efficiency.  The  jury  should,  therefore,  have  been 
instructed  to  inquire  whether  the  defendant  had  in  any  way 
obstructed  the  drainage  or  increased  the  obstructions  caused  by 
the  acts  of  the  former  company,  and,  if  so,  to  give  such  damages 
as  resulted  from  such  acts  of  the  defendant.  But  we  think  that 
the  Circuit  judge  was  in  error  in  saying  to  the  jurj'^,  in  effect,  that 
the  defendant  was  liable  for  any  damages  caused  by  the  failure 
to  remove  the  obstructions  caused  by  the  acts  of  the  former 
company  and  "  to  restore  the  system  of  drainage  as  it  existed  on 
May  22d,  1872."  The  duty  of  defendant  was  simply  passive, 
not  active,  and  its  only  obligation  was  not  to  obstruct  the  system 
of  drainage  originally  established  by  the  plaintiff,  and  to  permit 
the  plaintiff  to  keep  up  that  system. 

Under  this  view  of  the  case  the  other  questions  suggested  by 
the  grounds  of  appeal  cannot  properly  arise,  and  need  not,  there- 
fore, be  considered. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 
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CASE  N(x  1167. 

HARRIS  V.  MARCO. 

In  action  for  assault  and  battery  committed  on  the  person  of  plaintiff 
while  the  parties  were  engaged  in  a  contest  over  the  ownership  of  a  horse, 
which  was  found  by  the  plaintiff  in  a  public  place  and  peaceably  taken 
into  her  actual  possession  in  defendant's  view,  the  Circuit  judge  did  not  err 
in  charging  the  jury  that  the  owner  of  the  property  could  resist  any  attempt 
to  take  it  away,  but  that  he  must  not  commit  an  assault  and  battery,  or 
breach  of  the  peace — if  he  did  so,  he  was  liable. 

The  charge  of  a  judge  to  a  jury  should  never  be  considered  abstractly,  but 
always  in  its  relation  to  the  facts  of  the  case  as  developed  on  the  trial. 
Evidence  of  a  matter  not  shown  to  be  relevant  is  not  admissible  on  the 
bare  statement  of  counsel  that  there  is  a  connection  between  the  cause  at 
issue  and  the  evidence  proposed. 

In  action  for  assault  and  battery  and  false  imprisonment,  there  was  no 
error  in  charging  the  jury  that  the  wealth  of  defendant  was  a  proper  mat- 
ter for  the  jury  to  consider  in  making  up  their  verdict.  Eowe  v.  Moses,  9 
Rich,  426,  recognized  and  followed. 


Before  Wallace,  J.,  Darlington,  October,  1881. 

Action  by  Abigail  J.  Harris  against  Samuel  Marco,  demanding 
J5,000  damages,  for  assault  and  battery  and  false  imprisonment, 
committed  by  defendant  on  the  person  of  plaintiff  on  December 
22d,  1879. 

The  second  exception  correctly  states  the  ruling  of  the  Circuit 
judge  and  the  matters  connected  therewith.  The  plaintiff  stated 
in  his  proposed  case  the  charge  of  the  judge  complained  of  in  his 
first  exception.  To  this  defendant  proposed  an  amendment 
which  was  submitted  to  Judge  Wallace  for  settlement.  The 
settlement  was  as  follows :  "  The  difference  between  counsel  in 
this  case  relates  to  the  terms  of  the  charge  to  the  jury  upon  one 
point.  I  cannot  recall  at  this  distance  in  time,  with  absolute 
certainty,  the  precise  terms  of  an  extemporaneous  charge.  Of 
course,  whatever  was  said  was  intended  to  have  relation  to  the 
facts  of  the  particular  case.  It  was  not  disputed  that  plaintiff 
had  hold  of  the  bridle  reins  on  the  horse  when  defendant  ap- 
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proached  her.  On  this  state  of  facts,  together  with  the  other 
facts  that  appear  in  the  brief,  I  charged  the  jury,  among  other 
things,  '  that  the  owner  of  the  property  could  resist  any  attempt 
to  take  it  away,  but  that  he  must  not  commit  an  assault  and 
battery  or  breach  of  the  peace.     If  he  did  so,  he  was  liable.*" 

He  further  charged,  at  the  request  of  plaintiff's  counsel,  that 
the  wealth  of  the  defendant  was  a  proper  matter  for  the  jury  to 
consider  in  making  up  their  verdict,  without  explanation  and 
without  further  words  in  that  connection.  There  was,  however, 
no  request  on  the  part  of  defendant  for  further  explanation. 

This  is  all  of  the  charge  that  the  brief  contains. 

Messrs.  Boyd  &  Nettles,  for  appellant. 
Mr.  G.  W.  Dargauy  contra. 

March  14th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

Simpson,  C.  J.  The  plaintiff  seeks  to  recover  damages  for  an 
alleged  assault  and  battery  and  false  imprisonment  committed  bj 
the  defendant. 

The  facts  are  briefly  as  follows :  Holly  Harris,  the  husband  of 
the  plaintiff,  on  the  morning  of  the  day  of  the  difficulty  carried 
into  Darlington  village  a  bag  of  cotton.  He  drove  up  in  front 
of  the  store  of  the  defendant,  and,  unhitching  his  horse  from  the 
cart,  left  them  standing  on  the  public  square,  while  he  crossed 
the  square  to  see  some  one  on  business.  When  he  left  he  called 
to  the  defendant  to  take  charge  of  the  hoi'se  until  he  retamed. 
The  plaintiff,  who  was  living  apart  from  her  husband,  finding 
the  horse  standing  as  above  described  and  claiming  it  as  h^ 
property,  walked  up  and  seized  the  bridle  and  was  in  the  act  of* 
leading  the  horse  ofi^  when,  defendant's  attention  being  attracted, 
he  ran  out  and  resisted.  Holly  Harris  returned  in  a  few  minutes, 
when  the  defendant  retired,  leaving  the  struggle  to  Harris.  This 
was  kept  up  during  the  greater  part  of  the  day  between  man  and 
wife,  until  in  the  evening  these  parties  were  found  in  an  enclos- 
ure behind  defendant's  store,  with  the  contest  still  undedded, 
when  defendant  shut  the  gate  and  kept  them  confined  until  after 
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dark,  when  he  unlocked  the  gate  and  released  them.  The 
plaintiff  finally  gave  up  the  struggle  and  yielded  possession  to 
her  husband. 

The  above  is  a  skeleton  of  the  case ;  the  filling  up  on  the  one 
side  by  the  plaintiff,  of  the  aggravating  circumstances  accom- 
panying the  injury  of  which  she  complained,  and  the  palliations 
in  the  defense,  were  matters  of  testimony  and  need  not  be  par- 
ticularly stated,  as  the  questions  of  law  involved  in  the  appeal 
do  not  depend  upon  these  facts.  The  defendant,  in  his  testimony, 
at  one  time  stated  that  Holly  Harris  had  left  the  horse  in  his 
charge  when  he  crossed  the  square.  Afterwards,  he  corrected 
himself  and  said  that  Harris  had  deliv^ered  the  horse  to  him  that 
morning  under  a  bill  of  sale.  After  full  testimony,  the  jury 
found  for  the  plaintiff  one  thousand  dollars.  The  defendant 
moved  for  a  new  trial,  which  was  refused.  He  then  appealed,  on 
the  following  grounds : 

"1.  Because  the  presiding  judge  charged  the  jury  that  while 
the  owner  of  property  could  resist  any  attempt  to  take  his  prop- 
erty in  his  view,  in  making  such  resistance  he  must  not  commit 
an  assault  and  battery  or  breach  of  the  peace. 

"  2.  Becaase  when  defendant's  counsel  proposed  to  question 
the  plaintiff  when  upon  the  stand,  as  to  the  alleged  wrongful 
taking  of  a  bale  of  cotton  a  few  days  previous  to  the  assault  and 
battery  and  false  imprisonment  charged  in  the  complaint,  stating 
that  the  taking  of  the  said  cotton  was  connected  with  the  alleged 
assault  and  battery  and  false  imprisonment,  and  would  show 
the  animus  of  the  parties,  plaintiff  and  defendant,  his  Honor 
refused  permission  to  ask  the  said  question  on  the  ground  of 
irrelevancy. 

"  3.  Because  his  Honor  charged  the  jury,  that  the  wealth  of 
the  defendant  is  a  proper  matter  for  the  jury  to  consider  in  mak- 
ing up  their  verdict,  without  giving  any  explanation  as  to  the 
contingency  under  which,  and  the  purposes  for  whichj  the  wealth 
of  the  defendant  might  properly  be  considered."  In  all  of  which 
the  defendant  respectfully  submitted  that  his  Honor  erred. 

While  the  charge  of  the  judge  as  to  the  point  embraced  in  the 
first  exception,  if  it  stood  alone  and  independent  of  the  facts  and 
ciroamstances  of  the  case^/might  be  too  broad  and  general,  yet 
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when  applied  to  the  case  then  under  consideration,  we  do  not 
think  there  was  error.  It  would  be  too  wide  to  say,  that  under 
no  circumstances  could  one  be  held  excusable  for  committing  an 
assault  and  battery  or  breach  of  the  peace,  in  resisting  an  attempt 
to  take  his  property,  in  his  view,  where  property  is  in  one's 
enclosure,  or  in  his  house,  but  not  in  his  actual  manual  posses- 
sion, and  in  that  sense  simply  in  his  view  only.  It  would  not 
do  to  say,  that  he  could  not  resist  the  taking  of  that  property,  by 
a  robber  or  other  person  without  claim,  even  to  the  extent  of  all 
necessary  violence.  The  law  is  not  unreasonable,  and  in  such 
case  it  would  not  impose  restriction. 

But,  where  there  is  a  contest  over  title  to  property,  and  one  of 
the  claimants  gets  actual  possession  peaceably,  either  by  finding 
it  in  some  public  place,  or  otherwise,  the  other  cannot  retake  it 
by  violence.  He  must  resort  to  the  law,  and,  though  the  delay 
may  be  dangerous,  yet  the  public  peace  is  more  important  than 
his  private  interests,  and  this  requires  that  he  should  stay  his 

.  hand.  He  may  interfere,  if  the  property  is  taken  in  his  riew, 
but  he  must  stop  short  of  a  breach  of  the  peace.     The  law  will 

;  not  allow  him  to  commit  an  assault  and  battery  on  the  other 

'  party  over  and  above,  moUiter  manus  imposuit,  Davis  v.  Whit- 
ridge,  2  Strobh.  240 ;  State  v.  Lazarus,  1  Jfiff  Con.  B.  34. 

The  charge  of  a.  judge  on  appeal  should  never  be  considered 
abstractly.  This  would  be  unjust  and  would  frequently  put  him 
in  error,  when  in  fact  there  was  no  error.  In  this  case  we  do 
not  suppose  that  Judge  Wallace  intended  to  convey  the  idea  that 
no  one  could  resist,  in  the  broad  language  found  in  this  excep- 
tion. But  he  was  charging  to  the  case,  and  this  case  was  one 
where  the  property  in  dispute  was  found  in  the  public  square  of 
a  village,  almost  in  overt  market.  One  claimant,  not  with  a 
strong  hand^  but  peaceably,  had  gotten  actual  manual  possession, 

f  which  was  legal,  and  when  in  the  act  of  leading  the  horse  off,  the 
other,  who  was  in  view,  resists,  and  in  resisting  commits  an 
assault  and  battery.  Under  this  state  of  facts,  we  thbk  his 
charge  was  correct,  and  is  sustained  by  the  cases  already  referred 
to.     See,  also,  2  Greenl.  Ev.  §  95. 

The  second  exception  objects  to  the  exclusion  of  certain  testi- 
mony offered  by  the  defendant,  on  the  ground  of  irrelevancy. 
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An  important  rule  of  evidence  is,  that  the  testimony  must  be 
confined  to  the  issue ;  when,  therefore,  testimony  is  offered  of  an 
independent  fact  not  connected  with  the  issue,  it  is  not  error  to 
exclude  it  on  the  ground  of  irrelevancy.  This  rule,  it  is  true, 
should  be  liberally  interpreted  and  enforced.  Counsel  may  see 
the  pertinency  of  a  fact,  when  this  might  escape  a  judge. 

But,  where  the  testimony  is  pertinent,  if  objected  to,  its  perti- 
nency should  be  shown.  Here,  it  does  not  seem  to  us  that  the 
fact  attempted  to  be  proved  had  any  connection  whatever  with 
the  case.  It  was  a  matter  which  occurred  days  before,  and  with 
which  the  defendant  was  in  no  way,  as  we  can  see,  concerned. 
Nor  do  we  find  anything  in  th6  argument  showing  its  relevancy 
to  the  question  at  issue.  We  find  no  error,  therefore,  in  its 
exclusion. 

The  third  exception  is  in  conflict  with  Bowe  v.  Moses,  9  Rich. 
426,  and  the  cases  there  cited,  and  must  be  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


McIvER,  and  McGtOWAN,  A.  J.^s,  concurred. 


.CASE  No.  1168. 

LUPO  V.  TRUE. 

Where  the  facts  stated  in  a  complaint  establish  a  resulting  trust,  and  these 
facts  are  not  denied  by  the  answer,  they  stand  admitted  and  cannot  be  dis- 
regarded. The  Circuit  judge  therefore  erred  in  requiring  testimony 
upon  these  matters  and  in  basing  thereon  a  finding  of  fact  inconsistent 
with  such  admissions,  even  if  not  unsupported  by  the  evidence  received. 
The  plaintiffs  claimed  the  possession  of  a  tract  of  land  as  heirs-at-law  of 
their  mother,  in  whose  favor  there  was  a  resulting  trust  under  a  deed  to 
A.;  the  defendant,  by  his  answer,  not  denying  the  facts  which  raised  the 
trust,  claimed  under  the  same  deed  to  A.,  and  averred  that  plaintiflfe' 
mother  "never  did  have  leg^ seizin  of  the  premises  or  any  right  to  the 
possession  thereof;"  and  that  defendant  liad  held  continued  occupation  of 
the  land  for  more  than  twenty  years.  Ileldj  that  while  it  was  even  doubtM 
whether  defendant  was  entitled  under  his  answer  to  prove  a  boTia  fide  pur- 
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chase  for  valuable  consideration  without  notice,  the  Circuit  judge  certainlj 
erred  in  requiring  plaintiffi  to  show  that  defendant  had  notice  of  the  trvL 

3.  Defenses  under  the  Code  of  Procedure  analyzed,  and  the  manner  of  plead- 
ing them  considered. 

4.  Purchase  for  valuable  consideration  without  notice  is  an  equitable  defense 
and  must  be  set  out  in  the  answer  and  sustained  hj  the  defendant 

5.  A  defendant  answered,  claiming  an  interest  in  the  land  in  dispute,  and 
afterwards,  upon  affidavits  showing  a  mistake  upon  the  part  of  his  counsel 
in  so  answering,  and  disclaiming  any  interest,  he  moved  to  dismisB  the 
complaint  as  to  him.  Heldj  that  in  granting  the  motion  without  costs,  the 
Circuit  judge  committed  no  error. 


Before  Mackey,  J.,  Kershaw,  September,  1879. 

Action  by  Mary  A.  R.  Lupo  and  others,  the  children  and 
heirs-at-law  of  Rebecca  Copeland,  against  James  H.  True,  Henry 
Moak,  Andrew  Moak  and  Jonathan  Page.  True  was  the  party 
in  posseasion  of  the  land,  Jonathan  Page,  it  was  allied,  held  a 
mortgage  on  the  property,  and  the  Moaks  were  heirs-at-law  of 
Laban  W.  Moak.  The  action  was  commenced  in  March,  1876. 
The  pleadings  are  sufficiently  stated  in  the  opinion,  and  the 
nature  of  the  plaintiff^s  claim  is  there  set  forth.  The  defendant^ 
True,  claimed  possession  by  permission  of  the  owner  under  a 
title  traced  back  to  Laban  W.  Moak,  who  took  the  deed  which 
the  plaintifis  claimed  was  by  operation  of  law  a  trust  for  their 
mother.  This  deed  was  dated  J^ovember  3d,  1849.  Soon  after- 
wards, Moses  Copeland  (husband  of  Rebecca),  and  then  Rebecca, 
died.  Laban  W.  Moak  sold  the  land  to  Cook,  in  1854,  for  $400, 
Cook  not  knowing  of  the  trust,  but  a  tenant  then  being  in  posse- 
sion of  the  land  who  was  put  there  by  Moak  with  the  statement 
that  it  was  his  sister^s  land.  Cook  sold  to  Dunlap,  Dunlap  to 
Kennedy,  Kennedy  to  Hogan,  Hogan  to  Mrs.  True,  the  husband 
of  defendant,  Mrs.  True  to  Gerald  about  the  time  this  action  was 
commenced,  but  possession  not  taken  until  afterwards.  Neitho" 
Mrs.  True  nor  Gerald  were  parties.  There  were  alleged  defects 
in  defendant's  title,  not  necessary  to  state,  as  the  court  has  not 
considered  them. 

It  was  referred  to  a  referee  to  feke  testimony,  and  upon  the 
testimony  by  him  reported,  the  cause  came  on  for  a  hearing,  when 
a  jury  was  empaneled  as  stated  in  the  opinion. 
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The  Circuit  decree  made  a  statement  of  facts^  and  continued  as 
follows : 

After  the  whole  testimony  was  read,  the  counsel  moved  to 
dismiss  the  complaint  as  to  the  defendant  Page,  upon  the  ground 
that  at  the  commencement  of  the  action  Page  had  no  interest  in 
the  suit,  he  having  marked  satisfied  his  mortgage  upon  the  land, 
and  delivered  it  up  to  Mrs.  True,  the  mortgagor;  and  that 
though  he  had  filed  a  joint  answer,  with  the  defendant.  True, 
setting  up  title  to  the  land,  that,  in  point  of  fact,  he  had  instructed 
his  counsel  not  to  answer,  defending  the  action,  but  to  have  him 
dismissed  as  a  party  defendant.  This  answer  was  not  sworn  to, 
neither  was  the  complaint.  Notice  of  this  motion  having  been 
served  on  the  plaintiffs  in  ample  time,  with  proof  of  mistaken 
action  upon  the  part  of  counsel  in  answering  the  action,  and  the 
proof  thereof  being  satisfactory  to  the  court,  it  was  ordered  that 
the  complaint  be  dismissed  as  to  the  defendant,  Jonathan  Page, 
without  costs ;  notwithstanding  plaintiff's  attorney  resisted  the 
motion. 

The  court  finds,  as  matter  of  law,  that  the  plaintiflfe  cannot 
sustain  their  action.  Their  failure  to  bring  home  notice  of  the 
trust  to  the  alienees  of  Laban  W.  Moak,  the  alleged  trustee,  or 
of  any  fact  to  put  the  purchasers  upon  inquiry  as  to  any  trust 
resulting  to  the  ancestress  of  plaintiffs  by  reason  of  the  alleged 
purchase  of  said  land  by  Laban  W.  Moak  with  her  money,  is 
fatal  to  their  recovery.  It  is  proper  also  to  add,  that  to  the  mind 
of  the  court  the  evidence  going  to  ea^blish  the  trust  was  un- 
satisfactory. 

The  plaintiflfe  contended,  that  if  the  defendants  relied  upon 
their  being  purchasers  for  valuable  consideration  without  notice, 
that  they  should  have  alleged  the  same  in  their  answer.  The 
court,  in  reply,  said  that  if  the  complaint  had  shown  that  there  was 
a  written  declaration  of  the  trust,  such  as  was  evidenced  by  a  deed, 
will,  or  any  writing  duly  recorded  setting  forth  the  same ;  or 
that  the  holding  of  the  land  by  the  trustee  was  attended  with 
circumstances  of  a  public  nature  that  evidenced  its  character ;  or 
that  the  trust  was  a  matter  of  public  notoriety,  so  that  any  per- 
son dealing  with  the  property,  by  the  exercise  of  ordinary  caution 
or  prudence  in  making  proper  inquiries,  could  have  ascertained 
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the  truth  and  thus  been  put  on  their  guard:  then  the  posi- 
tion of  plaintiflfe  would  have  force.  But  that  the  complaint,  so 
far  from  showing  that  the  land  was  held  in  trust,  set  forth  the 
fiict  itself  that  there  was  an  absolute  conveyance  of  the  land  in  fee 
from  Wiley  Albert  to  Laban  W.  Moak  by  deed  duly  recorded ; 
but  allied  that  Laban  W.  Moak  had  purchased  the  land  wiA 
his  sister's  money,  and  held  it  in  trust  for  her  and  her  children. 

The  Court  ruled  that  the  defendants  having  denied  the  allied 
trust  or  title  of  plaintiffs'  ancestress,  Rebecca  Copeland,  and  hav- 
ing set  up  title  in  those  under  whom  they  claimed  possession, 
the  plaintiffs  were  bound  to  make  out  their  own  case;  and, 
therefore,  the  burden  of  proof  rested  upon  them  to  establish  the 
trust,  as  well  as  to  show  notice  of  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  com- 
plaint of  the  plaintiffs  be  dismissed  with  costs  to  the  defendants. 

There  were  fourteen  exceptions  to  this  decree,  but  only  the 
following  were  considered  by  this  court : 

1.  Because  the  decree  erroneously  holds  that  by  the  pleadings 
it  devolved  upon  the  plaintiffs  to  prove  a  resulting  trust  in  fiivor 
of  the  plaintifis'  ancestress,  and  notice  thereof  to  the  defendants, 

2.  Because  the  decree  erroneously  holds  that  the  defendants 
denied  the  trust  and  claimed  to  hold  under  alienees  in  fee,  who 
were  purchasers  for  valuable  consideration  from  Laban  W. 
Moak ;  and  even  if  this  was  so,  it  could  not  avail  them,  unless 
they  denied  all  notice  of  ^the  trust  prior  to  this  purchase,  which 
they  did  not  do. 

9.  Because  the  decree  continually  holds  that  the  defendants 
denied  the  trust  and  set  up  the  title  in  those  under  whom  tiiey 
claimed,  which  is  contrary  to  what  the  pleadings  show.  They 
did  not  deny  the  trust,  and  founded  their  claim  explicitly  on  the 
title  deed  of  Wiley  Albert  to  Laban  W.  Moak  and  continuous 
occupancy  imder  it. 

10.  Because  the  decree  holds  that  the  averment  in  the  answer, 
mixed  up  with  the  plea  of  the  Statute  of  Limitations,  "that  the 
plaintifls'  ancestress  never  did  have  l^al  seizin  of  the  premises 
in  question  or  any  right  to  the  possession  of  the  same,"  threw 
the  burden  on  the  plaintifis  of  establishing  the  resulting  trust 
and  notice  of  it  to  the  defendants. 
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11.  Because  the  decree  permits  the  defendants  to  avail  them- 
selves of  the  defense  of  being  purchasers  for  valuable  considera- 
tion without  notice,  when  they  set  up  no  such  defense  in  their 
answer.         ^ 

12.  Because  the  court  should  have  confined  the  defendants  to 
their  plea  of  the  Statute  of  Limitations,  and  have  also  held  that 
as  they,  in  their  answer,  founded  their  claim  upon  the  deed  of 
Wiley  Albert  to  Laban  W.  Moak,  they  could  not  occupy  any 
better  position  thereunder  than  Moak  could  himself. 

13.  Because  the  decree  dismissed  the  complaint  as  to  the  de- 
fendant Page,  upon  his  disclaimer  of  any  interest  in  the  land  at 
the  commencement  of  the  suit. 

14.  Because  the  decree  dismissed  the  complaint,  with  the  costs 
to  the  defendants,  when  one  of  the  defendants  had  previously 
been  discharged  from  the  action  without  costs,  on  his  disclaimer 
of  having  any  interest  therein. 

Messrs:  Chesnut  &  Workman,  for  appellants. 

Mr.  W.  D.  Trantham,  contra. 

March  14th,  1882.  The  opinion  of  the  Court  was  deliv- 
ered by 

Simpson,  C.  J*  The  plaintiflfe,  appellants,  heirs-at-law  of 
Rebecca  Copeland,  deceased,  instituted  this  action  against  the 
respondents,  alleging  in  their  complaint,  that  some  time  prior  to 
November  3d,  1849,  one  Laban  W.  Moak,  a  brother  of  the  said 
Rebecca  Copeland,  had  in  his  hands  a  certain  sum  of  money 
belonging  to  the  said  Rebecca ;  that  at  her  request,  and  to  pre- 
serve the  same  from  the  marital  rights  of  her  husband,  the  said 
Moak  bought  with  this  money  a  tract  of  land,  lying  in  Kershaw 
county,  containing  some  five  hundred  acres ;  that  the  deed  from 
the  grantor,  Wiley  Albert,  was  executed  to  the  said  Moak  in  fee 
and  without  trust;  that  she  was  placed  in  possession  and  so 
remained  until  her  death,  confiding  in  her  brother  as  her  friend 
and  adviser  to  protect  her  rights;  that  not  long  after  the  death 
of  the  said  Rebecca,  the  plaintifis,  her  children,  who  were  then 
minors  of  tender  years,  were  taken  by  the  said   Moak,  their 


Digitized  by 


Google 


684  Lupo  V.  True. 


Opinion  of  the  Court. 


uncle,  to  Lexington  county,  where  they  were  brought  up  in 
ignorance  of  their  rights  as  to  the  land,  until  within  less  than 
four  years  before  the  commencement  of  their  action ;  that  at  the 
death  of  their  mother  the  land  was  taken  possession  of  by  Moak ; 
that  defendant  is  now  wrongfully  in  possession  and  has  been  for 
four  years ;  that  defendant  Page  wrongfully  claims  an  interest 
therein ;  that  the  rents  and  profits  are  reasonably  worth  $100 
per  annum.  Wherefore  they  prayed  judgment,  that  defendants, 
Henry  Moak  and  Andrew  Moak,  execute  titles  to  plaintiflfe; 
that  plaintiffs  be  let  into  immediate  possession,  and  that  defend- 
ant True  pay  to  the  plaintiffs  four  hundred  dollars  for  the  use 
and  occupation  thereof,  and  for  costs. 

The  Moak  defendants,  who  are  the  heirs-at-law  of  Laban  W. 
Moak,  made  default.  But  the  defendants  True  and  Page, 
answered,  denying  that  Rebecca  Copeland  "  ever  had  1^1  seizin 
of  the  premises  or  any  right  to  the  possession  thereof;"  that 
defendant  True  entered  under  claim  of  title  in  fee,  founding  this 
claim  upon  a  written  instrument,  to  wit,  a  deed  from  one  Wiley 
Albert,  executed  on  November  3d,  1849 ;  that  there  had  been  a 
"  continued  occupation  and  possession  of  said  premises  under  this 
claim  for  more  than  twenty  years  last  before  this  action,  by  the 
defendants  and  those  under  whom  they  claimed ;  that  they  deny 
the  truth  of  each  and  every  allegation  inconsistent  with  what  is 
herein  stated^' 

At  the  hearing,  the  complaint  was  dismissed  as  to  Page,  upon 
affidavits  that  he  had  no  interest  in  the  land  and  that  he  had 
answered  by  mistake.  The  cause  was  referred  to  a  referee,  and 
a  jury  was  empaneled  to  aid  the  court  in  reaching  a  conclusion. 
It  does  not  appear  in  the  brief  what  verdict  the  jury  rendered. 
But  the  presiding  judge  found  as  matter  of  fact  that  the  evidence 
going  to  show  the  resulting  trust  under  which  the  plaintife 
claimed  was  not  satisfactory,  and  even  if  the  trust  were  estab- 
lished, that  the  plaintiffs  had  failed  to  bring  notice  thereof  home 
to  the  defendants,  which,  he  held  as  a  matter  of  law,  devolved 
upon  them.  On  these  grounds  he  dismissed  the  complaint. 
The  appeal  questions  the  correctness  of  this  ruling : 

Firsty  as  to  the  finding  of  fact  by  the  judge,  that  the  resulting 
trust  had  not  been  established ;  and,  aecondy  as  to  the  proposition 
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of  law,  that  it  devolved  upon  the  plaintiff  to  bring  home  to  the 
defendants  notice  of  such  trust,  if  it  existed. 

The  complaint  states  iully  the  facts  out  of  which  the  plaintiffs 
claim  that  the  trust  originated.  If  these  facts,  thus  alleged  in 
the  complaint,  had  been  denied  in  the  answer,  thus  raising  a 
direct  issue  as  to  their  trutli,  and  testimony  had  been  admitted 
upon  such  issue,  then  the  finding  of  fact  by  the  judge  would 
hardly  be  disturbed,  certainly  not  under  the  decisions  of  this 
State  so  often  cited,  unless  it  was  clearly  and  patently  against  the 
evidence.  But  the  allegations  in  the  complaint,  which,  if  true, 
assuredly  raised  a  tinst  as  between  the  original  parties  in  favor 
of  Mrs.  Copeland,  were  not  denied  in  the  answer.  The  answer 
simply  claimed  title  in  the  defendants,  even  that  not  very  clearly, 
and  denied  as  a  legal  conclusion  that  Mi's.  Copeland  ever  had 
l^al  seizin  or  any^  right  to  possession.  This,  if  true,  did  not 
controvert  the  positive  allegations  in  the  complaint  of  ihe  facts, 
herein  above  stated,  and  which  gave  rise  to  the  trust. 

The  defendants,  then,  not  having  denied  these  allegations, 
either  generally  or  specially,  they  stood  as  admitted,  {Code  § 
191,)  and  being  admitted,  the  trust  was  established  as  against  the 
defendants.  The  error  of  the  judge  was  not  in  his  finding  of 
fact  as  to  the  existence  of  the  trust,  upon  the  testimony  before 
him,  but  in  regarding  that  as  an  open  question,  under  the  plead- 
ings as  they  then  stood,  and  requiring  further  testimony  thereto 
besides  the  admissions  of  defendants  in  their  answer.  Mr.  Pom- 
eroy,  section  617,  in  treating  of  failure  to  deny  in  the  answer  the 
allegations  of  the  complain t^^  says  :  "  Such  allegations  are  admitted 
to  be  true,  and  the  plaintiff  need  not  prove  any  material  allega- 
tion so  conceded  to  be  true.  Evidence  in  contradiction  of  them 
cannot  be  received,  and  a  finding  of  fact  in  opposition  to  such 
admissions  will  be  disregarded  and  set  aside  on  appeal." 

2.  Did  the  judge  err  in  holding  that  it  devolved  upon  the 
plaintiffs  to  prove  that  the  defendants  had  notice  of  the  trust? 

It  is  always  necessary  for  a  plaintiff  to  make  out  his  case,  and 
when  the  facts  alleged  by  him  are  denied,  he  must  prove  them  to 
the  satisfaction  of  the  jury,  or  the  court,  as  the  case  may  be. 
Here  plaintifis'  cause  of  action  consisted  in  defendants  depriving 
them  of  the  benefit  of  a  certain  tract  of  land,  to  whieh  they 
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claimed  they  were  entitled  by  virtue  of  a  resulting  trust  in  favor 
of  their  mother. 

The  essential  facts  in  this  cause  of  action,  at  least  until  the 
defense  appeared,  were,  firstj  the  existence  of  the  trust,  and, 
second,  the  deprivation  of  possession.  These  facts  the  plaintiffi 
proved;  what  else,  before  defense,  could  they  be  required  to 
prove  ?  They  could  not  be  expected  to  anticipate  the  defendants' 
ground  of  defense  and  to  attempt  to  destroy  it  in  advance.  It 
was  time  enough  for  them  to  do  this  when  such  defense  was 
interposed. 

The  defense  of  bona  fide  purchase  without  notice  is  in  many 
cases  a  good  defense,  but  it  is  not  one  which  the  law  raises  and 
presumes  to  exist,  like  the  presumption  of  innocence  in  criminal 
cases.  On  the  contrary,  it  must  be  presented  and  made  out  by 
the  party  who  attempts  to  shield  himself  with  it.  In  this  case 
this  defense  is  not  set  up  in  the  answer,  and  under  the  pleadings 
it  is  doubtful  whether  the  defendants  could  have  legally  intro- 
duced evidence  to  sustain  it,  even  if  they  had  desired  to  do  so, 
much  less  that  the  plaintiffs  should  have  been  required  to  antici- 
pate it  and  to  meet  it. 

Defenses  are  of  two  classes :  first,  denials  of  plaintiff's  allega- 
tions, either  general  or  special,  and  thereby  raising  a  direct  issue 
as  to  their  truth  ;  and,  second,  the  interposition  of  what  is  called 
"  new  matter,"  that  is,  the  averment  of  facts  different  from  those 
alleged  in  the  complaint,  and  not  embraced  within  the  judicial 
inquiry  into  their  truth.  This  latter  class  being  also  divided 
into  two  classes,  to  wit,  those  which  are  defensive,  and  which,  if 
true,  bars  the  plaintiff's  right  of  action,  {Pomeroy  §  593,)  and 
those  which  set  up  an  independent  cause  of  action  in  favor  of  the 
defendant,  as  counterclaim,  &c. 

Both  of  the  original  classes  may  be  set  up  in  the  same  answer; 
when  so  done,  However,  they  should  not  be  mixed  together,  but 
should  appear  in  separate  and  distinct  paragraphs.  When  the 
defendant  relies  in  his  answer  upon  but  one  of  these  defenses,  for 
example,  a  denial,  then,  as  a  general  rule,  his  testimony  must  be 
confined  to  the  issue  raised  by  such  defense.     Pomeroy  §§  690-91. 

In  fact,  the  tendency  of  the  decisions  in  most  of  the  States 
where  the  code  has  been  adopted,  is  to  a  rigid  and  universal 
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application  of  this  rule.  How  far  this  principle  shall  be  applied 
in  this  State  it  is  not  now  necessary  to  determine,  but  we  will  say 
that  the  rule  is  logical  in  its  character,  and,  if  closely  adhered  to, 
would  be  highly  beneficial. 

But  where  denial  is  not  relied  upon,  on  the  contrary  the  de- 
fendant stands  upon  "  new  matter,"  admitting  the  allegations  of 
the  complaint,  he  must  aver  his  new  matter  in  his  answer,  other- 
wise it  is  not  properly  in  the  case,  and  no  testimony  in  reference 
to  it  will  be  admitted.     Pomeroy  §  706. 

Here  the  defendants  admitted  the  plaintiffs'  cause  of  action, 
but  failed  to  set  up  the  new  matter  upon  which  the  case  turned, 
to  wit,  "  Innocent  purchaser  without  notice,"  and  yet  the  plaintifls' 
action  was  dismissed  because  he  did  not  rebut  this  defense  in 
advance  of  its  being  presented,  or  any  'prima  facie  showing  made 
of  its  truth.  The  defense  of  bona  fide  purchase  without  notice 
is  an  equitable  defense,  must  be  set  out  in  the  answer,  and  must 
be  sustained  by  the  party  who  erects  it  as  a  shield.  Frost  y. 
BeeJman,  1  Johns.  Ch.  288 ;  2  Abb.  For.  167,  note ;  2  Lead.  Cos. 
Eq.  {Hare  &  W.)  119-120;   White  &  T.  Lead.  Cos.  102. 

"We  think  the  Circuit  judge  erred  in  his  rulings,  both  as  to  the 
fact  of  the  existence  of  the  trust,  and  as  to  the  legal  necessity  of 
plaintiff's  proving  that  defendants  had  notice  thereof. 

We  think  that  the  complaint  was  properly  dismissed  as  to  the 
defendant  Page,  upon  the  showing  made.  The  other  exceptions 
raise  no  question  requiring  the  opinion  of  this  court. 

The  judgment  of  this  court  is  that  the  order  of  the  Circuit 
Court  dismissing  the  complaint  be  reversed,  and  that  the  case  be 
remanded  for  a  new  trial. 

McIvEK  and  McGowan,  A.  J.'s,  concurred. 


CASE  No.  1172. 

WILSON  <&  00.  V.  ATLANTA  AND  CHARLOTTE  AIRLINE 
RAILWAY  COMPANY. 

An  agent  haying  testified  poeitivelj  and  of  his  own  knowledge  that  certain 
ootton  (for  the  negligent  burning  of  which  the  action  was  brought)  be- 


Digitized  by 


Google 


588  WiDsoN  &  Co.  V.  A.  &  C.  A.  R.  R,  CJo. 


Statement  of  the  Case. 


longed  to  the  plaintiff  jointly,  said  upon  his  croes-examination,  "my 
books  show  how  the  cotton  was  owned."  Hddy  that  objection  to  the  state- 
ment of  witness,  in  the  absence  of  his  books,  as  to  the  ownership  of  the 
cotton,  was  properly  overruled. 

2.  The  trial  judge  could  not  charge  that  plaintiffs  were  not  joint  owners  of 
the  cotton,  there  being  testimony  tending  to  show  that  they  were. 

3.  In  action  against  a  railroad  company  for  the  negligent  burning  of  cotton 
near  its  track,  the  judge  did  not  err  in  refusing  to  charge  "  that  if  the  jnry 
find  from  the  evidence  that  the  defendant  corporation  was  provided  with 
the  most  approved  machinery  for  protection  against  fire,  and  said  machineiy 
was  worked  by  competent  and  careful  employes,'  they  will  find  for  the 
defendant." 

4.  Motion  in  the  Circuit  Court  for  new  trial  is  the  proper  proceeding  for  the 
correction  of  an  alleged  error  committed  by  the  jury  in  the  allowance  of 
interest  in  their  verdict. 

5.  The  verdict  being  for  a  gross  sum  as  damages,  it  caimot  be  set  aside  as 
erroneous,  even  if  the  amount  found  was  reached  in  part  by  an  allowance 
of  interest 


Before  Wallace,  J.,  Spartanburg,  March,  1880. 

This  was  an  action  commenced  February  5th,  1880,  by  R.  T. 
Wilson  &  Co.,  Gustav  Dambman  and  the  Navassa  Guano  Com- 
pany against  the  Atlanta  and  Charlotte  Airline  Railway  Com- 
pany. The  complaint  demanded  $2,200  damages  for  the 
negligent  burning  of  thirty-three  bales  of  cotton  belonging  to  the 
plaintiffs  at  Gaffhey  City,  in  Spartanburg  county,  on  November 
2d,  1879.  The  cotton  was  on  a  platform  belonging  to  the  town, 
near  the  railroad  track.  It  had  not  been  delivered  to  the  rail- 
way company. 

W.  J.  Duncan,  agent  for  the  plaintiffs,  testified  that  plaintifi 
jointly  owned  the  cotton ;  that  the  burnt  bales  contained  16,005 
poimds  of  middling,  worth  at  that  time  ten  and  a  quarter  cents 
per  pound,  but  such  cotton  had  since  sold  at  twelve  and  three- 
quarters  cents.  The  fire  broke  out  on  top  of  the  cotton  within  a 
few  minutes  after  the  eastward  bound  passenger  train  had  left 
the  depot,  after  a  stay  of  twenty  minutes  for  dinner.  The  dis- 
tance of  the  engine  from  this  platform,  whether  it  emitted  sparb 
or  not,  and  whether  parties  were  at  the  same  time  sitting  upon 
these  bales  smoking  cigars,  were  matters  upon  which  the  testi- 
mony was  conflicting. 
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Defendant  made  certain  requests  to  charge,  which  are  correctly 
stated  in  the  exceptions.     Other  matters  are  given  in  the  opinion. 

His  Honor  charged  the  jury  as  follows : 

In  this  case  there  are  three  plaintiffs  suing  jointly,  and  the 
jury  muist  be  satisfied  they  were  joint  owners  of  the  cotton  alleged 
to  have  been  burnt.  If  they  were  not  joint  owners  they  cannot 
recover,  and  the  verdict  must  be  for  the  defendant.  If  you  find 
that  they  were  joint  owners,  you  must  next  inquire,  first,  how 
was  it  burned  ?  If  you  find  that  the  agents  of  defendant  did 
not  bum  the  cotton,  then  you  must  find  for  the  defendant. 
Defendant  is  liable  only  in  case  of  negligence.  Defendant  had  the 
l^al  right  to  run  its  trains  over  their  road.  Defendant  must 
have  proper  equipments  on  its  trains.  If  trains  are  properly 
equipped  and  fires  occur,  and  that  is  proved  and  no  more,  it 
would  be  no  negligence,  but  accident,  and  defendant  would  not 
be  liable.  Negligence  is  absence  of  due  care  in  performing  any 
act.  If  any  act  is  done  in  pursuing  a  right,  and  injury  occur  in 
the  absence  of  due  care,  the  defendant  would  be  liable.  If  any- 
thing is  done  in  pursuance  of  a  right  that  common  prudence 
forbids,  defendant  would  be  liable,  because  it  would  be  negli- 
gence. To  make  it  negligence  the  defendant  must  have  been 
doing  an  act  that,  under  all  the  circumstances  of  the  particular 
case,- the  plain  suggestion  of  prudence  would  forbid. 

Verdict  for  plaintiffs  for  $1,686.73. 

A  motion  on  the  minutes  for  a  new  trial  was  refused,  and 
defendant  appealed  upon  the  following  exceptions : 

1.  Because  of  error  in  that  the  Circuit  judge  erred  in  over- 
ruling the  objection  of  defendant's  counsel  to  the  statement  of 
W.  J.  Duncan  as  to  quantity  and  ownership  of  the  cotton,  when 
such  quantity  and  ownership  was,  he  testified,  shown  by  his 
books,  the  books  themselves  not  being  produced. 

2.  Because  the  Circuit  judge  erred  in  not  instructing  the  jury, 
as  requested  by  defendant's  counsel,  that,  as  a  matter  of  law, 
Gustav  Dambman  was  not  a  joint  owner  with  the  other  plaintiffe 
in  the  cotton. 

3.  Because  the  Circuit  judge  erred  in  not  instructing  the  jury, 
as  requested  by  defendant's  counsel,  that,  as  a  matter  of  law,  the 
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Navassa  Guano  Company  was  not  a  joint  owner  with  the  other 
plaintiffs  in  the  cotton. 

4.  Because  the  Circuit  judge  erred  in  not  instructing  the  jury, 
as  requested  by  defendant's  counsel,  that,  as  a  matter  of  law, 
from  the  proof  made  by  the  plaintifls,  none  of  them  were  joint 
owners  in  the  cotton. 

5.  Because  the  Circuit  judge  erred  in  not  instructing  the  jury, 
as  requested,  "  that  if  the  jury  find  from  the  evidence  that  the 
defendant  corporation  was  provided  with  the  most  approved 
machinery  for  protection  against  fire>  and  that  said  machinery 
was  worked  by  competent  and  careful  employes,  they  will  find 
for  the  defendant." 

7.  Because  of  error  in  that  the  Circut  judge  refused  the  motion 
for  a  new  trial  when  the  evidence  was  uncontradicted  that  die 
defendant  corporation  had  provided  the  most  improved  machin- 
ery for  the  protection  against  fire,  and  said  machinery  was  worked 
by  careful,  prudent  and  competent  employes. 

Messrs.  W.  K  Earhy  D.  R.  Duncan,  and  WeUs,  Orr  &  Wtd- 
mordand,  for  appellant. 

Mess7*s.  Bobo  &  Carlisle,  and  X  8.  R.  Thomson,  contra. 

March  15th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  This  was  an  action  to  recover  damages  for 
the  destruction  of  thirty-three  bales  of  cotton  allied  to  have 
been  burned  by  the  negligence  of  the  defendant  company.  The 
cotton  was  deposited  near  the  railroad  track  for  shipment,  but 
had  not  been  receipted  for  by  the  agent  of  the  company  when  it 
was  destroyed  by  fire. 

The  first  question  raised  by  the  appeal  is  as  to  the  oompet^cy 
of  certain  testimony  adduced  for  the  purpose  of  showing  that  the 
plaintifife  were  joint  owners  of  the  cotton.  The  witness,  Duncan, 
testified  that  he  was  the  agent  of  all  the  plaintiffs  and  that  the 
cotton  "  was  owned  by  the  three  companies  in  common."  After- 
wards, in  reply  to  a  question  propounded  by  defendant's  counsel, 
he  said,  "  My  books  show  how  the  cotton  was  owned,"  whare- 
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upon  the  counsel  for  defendant  "  objected  to  the  statement  as  to 
ownership  of  the  cotton  in  the  absence  of  the  books,"  which 
objection  was  overruled  and  the  defendant  excepted. 

The  exception  seemed  to  be  based  upon  the  assumption  that 
the  witness  spoke  of  the  ownership  of  the  cotton  from  his  books 
only,  but  there  is  no  foundation  for  such  an  assumption.  The 
witness  did  not  say,  either  expressly  or  by  implication,  that  he 
derived  his  knowledge  as  to  the  ownership  of  the  cotton  from 
his  book  entries,  but,  on  the  contrary,  testified  positively  that 
the  plaintiffs  were  joint  owners ;  and  it  was  only  in  reply  to  a 
question  of  defendant's  counsel  that  he  stated  that  this  fact,  which 
he  had  previously  testified  to  as  within  his  own  knowledge, 
likewise  appeared  upon  his  books.  He  nowhere  refers  to  the 
books  as  the  source  of  his  knowledge,  and  it  cannot  be  pre- 
tended that  the  ownership  could  only  be  proved  by  the  books. 
There  was,  therefore,  no  foundation  for  this  exception.     , 

The  second,  third  and  fourth  grounds  of  appeal  complain  of 
error  on  the  part  of  the  Circuit  judge  in  not  instructing  the  jury, 
as  matter  of  law,  that  the  plaintifis  were  not  joint  owners  of  the 
cotton.  This  he  could  not  do  without  invading  the  province  of 
the  jury.  There  was  testimony  tending  to  show  that  they  were 
joint  owners,  and  the  question  whether  the  testimony  was  suffi- 
cient to  establish  the  fact  was  solely  for  the  jury.  All  that  the 
judge  could  properly  do  was  to  leave  the  question  of  fact  to  the 
jury,  instructing  them,  as  he  did  most  explicitly,  that  unless  the 
testimony  satisfied  them  that  the  plaintiffs  were  joint  owners  of 
the  cotton,  they  could  not  recover.  These  grounds  cannot  be 
sustained. 

The  fifth  and  seventh  grounds  of  appeal  may  be  considered 
together,  as  they  raise,  substantially,  the  same  question.  Did 
the  facts  that  the  company  had  provided  its  engines  with  the 
most  approved  appliances  for  preventing  the  escape  of  sparks 
from  the  smoke-stacks,  and  had  employed  competent  and  careful 
persons  to  run  the  engines,  preclude  the  further  inquiry, 
whether,  upon  the  particular  occasion  in  question,  there  had 
been  negligence  on  the  part  of  any  of  the  employes  of  the  com- 
pany causing  the  damage  of  which  the  plaintiffs  complained? 
These  facts  would  certainly  create  a  very  strong  presumption  in 


Digitized  by 


Google 


592  WiT.soN  &  Co.  V.  A.  &  C.  A.  R.  R.  Co. 


Opinion  of  the  Court. 


favor  of  the  company,  but  it  will  not  do  to  say  that  they  would 
be  absolutely  conclusive  that  there  was  no  n^ligence,  and  that 
the  judge  should,  as  matter  of  law,  have  instructed  the  juiy  that 
proof  of  these  facts  would  relieve  the  company  from  the  charge 
of  negligence.  This  could  only  be  upon  the  assumption  that 
competent  and  careful  persons  always  exercise  their  skill  in  a 
careful  manner,  and  are  never  negligent  in  the  discharge  of  their 
duties — an  assumption  which  is  contradicted  by  experience. 

Negligence,  as  is  said  in  the  case  of  Scott  v.  OrewHy  2  S.  C. 
531,  and  the  authorities  there  cited,  is  a  mixed  question  of  law 
and  fact.  Whether  a  person  has  been  guilty  of  n^ligence  in  a 
particular  case  is  to  be  determined,  first,  by  ascertaining  what 
constitutes  negligence;  second,  whether  the  evidence  in  such 
case  shows  tliat  he  has  done  or  omitted  to  do  any  act  which 
would  constitute  negligence  thus  defined.  The  first  is  a  matter 
for  the  couEt,  and  the  second  for  the  jury. 

Here,  it  was  the  duty  of  the  Circuit  judge  to  define  n^ligeuce 
by  explaining  to  the  jury  what  would  constitute  it,  and  then 
leave  it  for  the  jury  to  say  whether  the  defendant,  by  its  employ^, 
had  done  or  omitted  to  do  any  act,  the  doing  or  omission  of 
which  would  constitute  negligence  as  thus  defined.  This  duty 
was  fully  performed,  for  the  Circuit  judge,  after  explaining  to 
the  jury  what  would  constitute  negligence,  in  terms  to  which  no 
exception  has  been  taken,  explicitly  instructed  them  that  the 
defendant  could  not  be  made  liable  unless  such  n^ligenoe  was 
established  by  the  evidence.  In  fact,  he  went  further  and  said 
to  the  jury  that  "  if  trains  are  properly  equipped  and  fires  occur, 
and  that  is  proved  and  no  more,  it  would  be  no  negligence  but 
accident,  and  defendant  would  not  be  liable."  There  was,  there- 
fore, no  error  of  law,  as  charged,  in  either  of  these  grounds  of 
appeal. 

The  sixth  ground  allies  error,  because  the  jury,  by  their  ver- 
dict, allowed  interest  on  the  value  of  the  cotton.  This  ground 
should  properly  have  been  presented  on  a  motion  addressed  to 
the  Circuit  judge  for  a  new  trial,  for  it  does  not  appear  that 
there  was  any  request  for  any  instniction  to  the  jury  upon  this 
point,  or  that  any  instruction  was  given.  It,  however,  could 
not  be  sustained,  even  if  it  had  been  properly  presented.    The 
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verdict  does  not  find  interest  eo  nomine,  but  it  is  simply  for  a 
gross  sum,  which  either  may  or  may  not  include  interest.  The 
action  was  for  damages,  and  in  arriving  at  tne  amount  of  dam- 
ages sustained  by  the  plaintiff,  interest  could  be  assessed  by  the 
jury  as  part  of  the  damages.  Kyle  v.  The  Laurens  Railroad 
Company,  10  Rich.  387.  If  the  jury  had  undertaken  to  allow 
interest  eo  nomine,  it  may  be  that,  under  the  case  of  Anorum  v. 
Stone,  2  Spears  594,  there  might  have  been  ground  for  the 
exception,  but  that  is  not  the  case^here. 

The  eighth  ground  of  appeal  presents  no  question  of  law  and 
need  not  be  considered.  Indeed,  this,  as  well  as  the  sixth 
ground,  seem  to  have  been  abandoned,  as  neither  of  them  were 
alluded  to  in  the  argument. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  aflBrmed. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1173. 
MILLS  V.  WILLIAMS. 


A  party  seeking  to  impeach  a  contract  because  it  was  made  on  Sunday 
must  show  that  it  was  done  by  a  person  in  the  exercise  of  the  business  of 
his  ordinary  calling.  Hellams  v.  Abercr&mhie,  15  S.  C.  110,  approved. 
A  horse  was  sold  at  public  auction  under  a  mortgage,  and  purchased  by  a 
disinterested  third  person,  and  he,  failing  to  comply,  transferred  his  bid  to 
the  mortgagee,  who  took  possession.  There  being  no  evidence  to  show 
fraud  in  the  sale,  or  that  the  price  paid  was,  at  the  time,  inadequate,  or 
that  the  mortgagee  had  resold  at  a  profit,  hddj  that  the  sale  was  valid. 
A  principal  executed  a  sealed  note,  with  her  husband  and  two  others  as 
sureties,  for  a  sum  certain,  expressed  to  be  for  "  value  received  in  mule," 
with  the  name  of  the  payee  left  blank,  and  delivered  it  to  her  husband,  as 
her  agent,  to  purchase  a  mule  from  a  certain  drover  whose  name  was  for- 
gotten. The  husband  used  the  note  in  the  purchase  of  a  horse  of  greater 
value  from  another  person,  giving  his  own  obligation  for  the  difference. 
HddL,  that  as  to  the  other  parties  to  the  note  there  was  no  delivery,  and 
the  husband  was  alone  liable  to  the  holder,  even  if  no  notice,  other  than 
that  expressed  in  the  note,  was  brought  home  to  the  holder  that  the  note 
was  intended  for  another  person.  Oovrdin  v.  Bead,  8  Rich,  230,  recog- 
nized  and  followed. 
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4.  Knowledge  by  the  principal  and  her  other  sureties  that  this  hone  had 
been  purchased  was  no  ratification  of  the  delivery  of  the  notej  whether 
they  knew  of  the  use  of  the  note  for  such  purpose  or  not  Kor  did  the 
deposit  by  the  principal  of  a  sum  of  money  with  her  sureties  to  save  them 
harmless  in  this  suit,  nor  a  remark  made  by  one  of  such  suredes  after 
action  commenced,  that  the  note  would  have  been  paid  if  not  sued,  arooont 
to  a  ratification  of  the  misappropriation  of  the  note. 


Before  Kershaw,  J.,  Spartanburg,  October,  1880. 

The  opinion  states  the  case. 

Mr.  J.  S.  R,  Thomamt,  for  appellants. 

Messrs.  Bobo  &  Carlisle,  contra. 

March  15th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 

McIvER,  A.  J.  •  This  was  an  action  on  a  note  under  seal,  of 
which  the  following  is  a  copy  : 

"  By  the  first  of  November  next,  we  or  either  of  us,  promise 
to  pay  ,  or  bearer,  the  sum  of  eighty-five  dollars,  value 

received  in  mule,  this  March  30th,  1879. 

"  Witness  our  hands  and  seals,  with  interest  from  date. 


(Signed.)  "Diana  Williams, 

"  A.  J.  Williams, 
"W.  D.  O'Shields, 
"R.  M.  Smith.^' 


L.8. 

'l.8.' 
t  < 
L.8. 

L.  8." 


The  circumstances  attending  the  signing  of  this  note  were  as 
follows :  Mrs.  Diana  Williams  had  contracted  for  the  purchase 
of  a  mule  from  a  certain  drover,  whose  name  she  could  not 
recall,  and  had  agreed  to  give  a  note,  with  sureties,  for  the  same 
Accordingly,  the  above-mentioned  note  was  signed  by  her  as 
principal,  with  the  other  defendants  as  sureties,  she,  at  the  time, 
agreeing  to  secure  her  sureties  from  ultimate  loss  by  a  mortgage 
on  the  mule.  Not  remembering  the  name  of  the  drover  with 
whom  the  contract  had  been  made,  there  was  a  blank  left  in  the 
note  for  the  name  of  the  payee,  and  the  note  was  delivered  to 
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the  defendant,  A.  J.  Williams,  the  husband  of  Diana,  for  the 
purpose  of  being  delivered  to  the  drover  and  obtaining  from 
him  the  mule. 

A.  J.  Williams,  however,  in  violation  of  the  trust  thus  reposed 
in  him,  did  not  deliver  the  note  to  the  drover,  and  did  not 
obtain  said  mule,  but,  on  the  contrary,  without  any  authority 
from  the  other  signers  of  the  note,  delivered  said  note  to  the 
plaintiff,  in  part  of  the  purchase-money  of  a  horse,  and  gave  a 
mortgage  on  the  horse  to  secure  an  allied  balance  of  forty 
dollars.  The  defendants  knew  shortly  afterwards  that  A.  J. 
Williams  had  bought  a  horse  from  the  plaintiff,  but  whether 
they  knew  that  the  aforesaid  note  had  been  used  in  settlement  for 
the  horse,  did  not  appear. 

It  also  appeared  that  when  the  note  for  forty  dollars  became 
payable,  the  plaintiff  seized  the  horse  under  his  mortgage,  and 
sold  him  at  public  auction  for  fifty-five  dollars,  at  which  sale 
the  defendant  R.  M.  Smith  was  present.  The  purchaser  at 
this  sale  having  failed  to  comply  with  his  bid,  "  sold  said  horse 
to  L.  A.  Mills  at  same  price,  and  Mills  still  owns  the  horse,"  (as 
is  stated  in  the  "  case,")  and  the  evidence  was  that  the  horse,  at 
the  time  of  the  trial,  was  estimated  to  be  worth  from  one  hun- 
dred to  one  hundred  and  twenty-five  dollars. 

The  plaintiff  testified  that  when  he  sold  the  horse  to  A.  J. 
Williams  he  had  no  notice  of  the  arrangement  between  the 
defendants  in  r^ard  to  the  purchase  of  the  mule  fi-om  the 
drover,  and  also,  that  the  defendant  Smith  told  him  that  they 
had  the  money  to  pay  off  the  note,  and  would  have  done  so  if 
plaintiff  had  not  brought  suit.  This  money,  it  seems,  had  been 
placed  in  the  hands  of  her  sureties  by  Diana  Williams  to  indem- 
nify them  in  the  suit,  and  was  her  own  money. 

The  defendants  requested  the  Circuit  judge  to  charge  as  fol- 
lows: ^'Firaty  if,  from  the  testimony,  the  jury  believe  that  the 
defendants,  Diana  Williams,  W.  D.  O'Shields  and  IJ.  M.  Smith, 
signed  and  sealed  said  note  given  to  be  filled  out  in  favor  of  a 
certain  person  not  a  party  to  this  proceeding,  for  a  certain  mule, 
and  never  gave  consent  that  the  same  should  be  delivered  to 
L.  A.  Mills  or  should  be  used  in  the  purchase  of  a  horse,  then 
the  verdict  must  be  in  favor  of  the  defendants  named.    Second, 
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if  the  jury  believe  that  the  contract  in  this  case  was  executed  on 
Sunday,  they  must  find  a  verdict  for  all  of  the  defendants." 

Both  of  these  requests  were  refused,  and  the  judge  charged 
"  that  in  order  for  Diana  Williams,  W.  D.  CShields  and  R.  M. 
Smith  to  avoid  the  note,  it  was  necessary  for  them  to  bring 
home  notice  to  the  plaintiff  that  the  note  was  intended  tot 
another  person,  and  that  A.  J.  Williams  was  not  authorized  to 
deliver  it  to  plaintiff.  That  a  sealed  note  executed  under  the 
circumstances  under  which  this  was  given  could  have  been 
delivered  to  any  person  for  any  work  animal,  (though  not,  per- 
haps, for  an  entirely  different  species  of  property,)  and  that  sudi 
transferee  of  note  could  recover  thereon  from  all  the  signers 
thereof.  That  the  circumstances  under  which  the  note  was  exe- 
cuted, and  the  fact  that  A.  J.  Williams  delivered  it  for  different 
property  and  to  a  different  person  than  intended  by  the  other 
signers,  in  no  way  relieved  the  defendants,  or  either  of  them,  from 
their  liability  on  said  note.  That  the  value  of  the  horse  at  the 
time  of  mortgage  sale  by  plaintiff  must  first  go  in  payment  of 
the  mortgage  note  for  forty  dollars  and  interest,  given  by  A  J. 
Williams  to  L.  A.  Mills,  and  the  balance,,  if  any,  was  applica- 
ble as  a  credit  on  said  note  sued  on  in  this  action.  That  the 
jury  will  not  be  authorized  to  presume  from  the  date  of  the  note 
that  plaintiff  sold  the  horse  on  Sunday.  The  presumption  would 
be  that  he  did  not,  as  no  person  is  presumed  to  do  wrong.  That 
the  only  direct  testimony  on  this  point  was  that  of  W.  D. 
O'Shields,  to  the  effect  that  he  saw  the  horse  on  Tuesday,  after 
Williams  had  purchased  him  from  plaintiff  on  Saturday." 

Judgment  having  been  rendered  for  plaintiff,  the  defendants 
appeal,  and  we  are  called  upon  to  determine  whether  there  was 
any  error  on  the  part  of  the  Circuit  judge  in  refusing  to  charge 
as  requested,  or  in  any  of  the  propositions  of  law  laid  down  in 
the  charge,  to  all  of  which  exceptions  were  duly  taken. 

The  appeal  of  the  defendant,  A.  J.  Williams,  stands  upon  an 
entirely  different  footing  from  that  of  the  other  defendants,  and 
we  propose  to  consider  his  appeal  first.  He  raises  only  two 
questions :  First,  whether  the  judge  erred  in  refusing  to  charge 
that  if  the  jury  believed  from  the  testimony  that  the  contract, 
evidenced  by  the  note,  was  made  on  Sunday,  the,  plaintiff  oouH 
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not  recover.  This  court  has  recently  decided^  in  the  case  of 
Hellams  v.  Abercrombie,  15  8.  C.  110,  that  the  mere  fact  that  a 
contract  was  made  on  Sunday  will  not  render  it  invalid,  but 
that  the  party  seeking  to  impeach  it  must  go  further  and  show 
that  the  contract  was  made  by  a  person  in  the  exercise  of  the 
business  of  his  ordinary  calling.  Hence,  in  that  case,  a  mort- 
gage on  real  estate,  executed  on  Sunday,  which  was  given  to 
indemnify  a  surety,  was  held  valid.  *  In  this  case  there  is  no 
evidence  tending  to  show  that  either  of  the  parties  in  making 
this  coiitract  were  in  the  exercise  of  the  business  of  their  ordinary 
calling,  and,  therefore,  even  if  the  contract  had  been  made  on 
Sunday,  it  would  be  a  valid  one.  There  was  no  error  in  this 
respect. 

The  next  ground  relied  upon  by  A.  J.  Williams  is,  that  the 
judge  erred  in  instructing  the  jury  that  the  value  of  the  horse, 
at  the  time  it  was  sold  imder  the  mortgage,  must  be  first  applied 
to  the  payment  of  the  note  for  forty  dollars,  and  only  the  bal- 
ance, if  any,  was  applicable  to  the  note  sued  on.  We  are  at  a 
loss  to  conceive  how  A.  J.  Williams  could  object  to  this,  for  it 
was  precisely  in  conformity  to  his  contract  with  the  plaintiff 
by  which  the  horse  stood  pledged  for  the  payment  of  that  par- 
ticular note,  and,  of  course,  the  proceeds  of  the  sale  should  first 
be  applied  to  its  payment.  Judging  from  the  argument  here, 
however,  the  real  point  of  this  exception,  which  is  not  presented 
very  distinctly  in  the  "  case  "  or  the  exceptions,  seems  to  be  that 
Mills  was,  in  fact,  the  real  purchaser  at  the  sale  under  the  mort- 
gage, and  that  he  could  not  legally  become  the  purchaser  at  his 
own  sale  as  mortgagee. 

The  case  of  Black  v.  Hair  &  Black,  2  WU  Ch.  622,  is  an 
authority  to  the  contrary.  Here,  the  sale  was  made  at  public 
auction,  was  attended  by  at  least  one  of  the  other  defendants, 
and  the  property  was  bid  off  by  a  disinterested  third  person. 
This,  we  think,  in  the  absence  of  any  evidence  tending  to  show 
any  fraud  in  the  sale,  or  that  the  property  brought  less  than  its 
value  at  that  time,  suflBcient  to  bring  this  case  within  the  rule 
established  by  Black  v.  Hair  &  Black,  mpra.  We  do  not  see 
how,  otherwise,  the  plaintiff  could  show  that  his  purchase  was 
fidr,  except  by  showing  that  the  property  was  sold  at  public 
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auction^  that  third  persons  attended  the  sale,  one  of  whom,  at 
least,  might  be  r^arded  as  having  an  interest  to  make  the  prop- 
erty bring  its  full  value,  and  that  the  property  was  bid  off  by  a 
third  person  and  his  bid  transferred  to  the  mortgagee,  for  that  is 
what  we  understand  to  be  the  effect  of  the  statement  made  in 
the  "  case,''  "  that  the  purchaser  failed  to  comply  with  his  bid, 
and  sold  said  horse  to  L.  A.  Mills  at  same  price/'  There  is  no 
evidence  here,  as  there  was  in  the  case  aboye  cited,  that  the  prop- 
erty brought  an  inadequate  price,  or  that  it  was  afterwards  sold 
for  a  profit,  for  the  fact  testified  to,  that  the  horse  was  estimated 
to  be  worth  more  at  a  subsequent  period,  about  a  year  after- 
wards, might  be  accounted  for  in  various  ways,  and  yet  the  sale 
was  sustained  in  Black  v.  Hair  &  Black.  This  ground  of 
appeal  cannot  be  sustained. 

The  other  defendants,  in  addition  to  the  grounds  already  dis- 
posed of,  take  the  further  ground  that  the  judge  erred  in  charg- 
ing the  jury,  that,  to  enable  these  defendants  to  escape  liability 
on  this  note,  it  was  necessary  to  satisfy  the  jury  that  the  plaintiff 
had  notice,  when  he  took  the  note  from  A.  J.  Williams,  that  it 
was  intended  for  another  person,  and  that  A.  J,  Williams  did 
not  have  authority  to  deliver  it  to  the  plaintiff,  and  that,  in  the 
absence  of  such  notice,  the  circumstances  under  which,  and  the 
purposes  for  which  the  note  was  signed  and  delivered  to  A.  J. 
Williams,  already  detailed,  would  not  relieve  these  defendants 
from  liability  on  the  note.  It  will,  of  course,  be  conceded  that 
the  mere  signing  of  the  note  in  question  would  not,  of  itself, 
impose  any  liability  upon  those  who  signed  it.  Until  it  was 
delivered^  the  contract  which  it  was  intended  to  evidence  was 
inchoate  and  not  complete,  and,  therefore,  the  case  really  tarns 
upon  the  question,  whether  these  defendants  ever  delivered  the 
note  to  the  plaintiff.  They  certainly  never  intended  to  do  so, 
and,  on  the  contrary,  intended  that  the  note  should  be  delivered 
to  another  person  for  a  different  piece  of  property  which  was 
mentioned  in  the  note,  though  the  name  of  the  person  for  whom 
it  was  intended  was  left  blank,  and  was,  therefore,  uncertam. 

The  practical  inquiry,  therefore,  is,  whether  a  person  who 
entrusts  a  sealed  note,  with  the  name  of  the  payee  left  blank,  to 
an  agent  for  the  purpose  of  being  delivered  to  one  person,  in 
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exchange  for  a  particular  piece  of  property  specified  in  the  note, 
ifl  bound  by  the  act  of  the  agent  who  delivers  the  note  to  another 
person  for  a  different  piece  of  property,  unless  the  person  to 
whom  the  note  was  actually  delivered  had  notice,  at  the  time, 
of  this  depairture  from  his  instructions  on  the  part  of  the  agent. 

This  question,  we  think,  is  settled  by  the  decisions  of  the 
former  Court  of  Appeals  in  this  State,  in  the  case  of  Gourdin  v. 
Beady  reported  first  in  6  Rich.  497,  and  again  in  8  Bich.  230. 
In  that  case,  Head,  for  the  purpose  of  assisting  one  Commander, 
signed  with  him,  as  surety,  a  joint  and  several  bond,  leaving  the 
date  and  the  name  of  the  obligee  blank,  with  the  understanding 
that  when  Commander  found  some  one  willing  to  lend  money  on 
that  security  he  was  to  fill  the  blanks,  and  with  the  money  bor- 
rowed he  was  to  purchase  slaves  and  give  Bead  a  mortgage  on 
them  to  indemnify  him  against  any  loss  by  reason  of  his  surety- 
ship. Commander  borrowed  money  from  Gourdin  and  delivered 
to  him  this  bond  as  collateral  security,  after  first  filling  in  the 
name  of  Gourdin  as  obligee  and  the  date,  but,  instead  of  apply- 
ing the  money  to  the  purchase  of  slaves,  he  used  it  for  the  pay- 
ment of  his  debts.  The  Circuit  judge  charged  the  jury  that  the 
question  in  the  case  was  a  mere  question  of  fact — "Whether 
Commander  was  authorized  by  Sead  to  fill  up  the  blanks  in  the 
bond  and  to  use  the  same  when  complete  as  he  had  done?" 

On  appeal,  it  was  held,  amongst  other  things,  that  the  latter 
part  of  this  charge  was  calculated  to  mislead  the  jury  into  sup- 
posing that  the  fact  that  Commander  had  used  the  money 
obtained  on  the  bond  in  a  manner  different  from  that  intended 
by  Read,  would  discharge  Read,  and  that  if  Read  had,  by  parol 
or  otherwise,  authorized  Commander  to  fill  the  blanks  in  the 
bond  with  the  name  of  any  person  from  whom  he  could  borrow 
the  money,  he  would  be  liable,  even  though  Commander  had 
not  applied  the  money  to  the  purpose  understood  between  them 
at  the  time  the  bond  was  signed. 

On  the  next  trial,  Read  set  up  a  new  defense,  based  upon  the 
all^ation  that  he  had  revoked  the  authority  originally  given 
to  Commander  to  fill  the  blanks  in  the  bond  and  negotiate  it 
before  the  money  was  borrowed  from  Gourdin.  At  the  hearing 
below,  the   jury  were   instructed  that,  even   if   Commander's 
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authority  had  been  revoked,  this  would  not  discharge  Read, 
unless  Gourdin  had  notice  of  such  revocation  before  he  loaned 
the  money  to  Commander,  but,  on  the  second  hearing  in  the 
Court  of  Appeals,  it  was  held  that  no  such  notice  was  necessary, 
and  that,  if  Commander^d  authority  was  revoked  before  the 
money  was  loaned,  then  Read  would  be  discharged,  even  if 
Gourdin  had  no  notice  of  such  revocation.  In  delivering  the 
opinion  of  the  court.  Withers,  J,,  uses  this  language:  "Gour- 
din's  title  rests  upon  the  fact  of  the  existing  power  of  Com- 
mander at  the  time  he  inserted  his  name  as  obligee  and  delivered 
it,  to  do  that  as  the  act  of  Read.  *  *  *  *  The  plaintiff 
judged  of  the  creation  and  the  continued  existence  of  Com- 
mander's authority  from  the  circumstances  before  him.  He 
also  took  the  risk  of  ijs  revocation  from  a  view  of  the  same  cir- 
cumstances. Whether  he  had  notice  of  its  revocation  does  not 
affect  the  question." 

This  is  much  stronger  than  the  case  now  before  the  court. 
There,  the  surety  had  originally  invested  the  principal  with 
authority  to  fill  the  blank  in  the  bond  with  the  name  of  any 
person  from  whom  he  could  borrow  the  motfey,  and  yet,  although 
the  bond  was  left  in  the  possession  of  the  principal,  it  was 
held  that  if  such  authority  was  revoked,  the  surety  would  be 
discharged,  even  though  the  person  who  loaned  the  money  had 
no  notice  that  such  authority  had  been  revoked.  Here,  however, 
the  person  who  delivered  the  note  to  the  plaintiff  never  had  any 
authority  to  do  so,  but,  on  the  contrary,  his  instructions  were  to 
deliver  it  to  another  pei'son,  for  a  particular  thing  specified  m 
the  notey  and  his  delivery  to  the  plaintiff  was  wholly  unauthorized, 
and  cannot  bind  these  defendants. 

They  certainly  never  in  person  made  any  contract  with  the 
plaintiff,  and,  if  it  is  sought  to  bind  them  by  a  contract  made 
through  their  agent,  the  plaintiff  must  show  that  the  act  of  the 
agent  was  within  the  scope  of  his  authority.  The  very  fact  that 
the  note  contained  in  itself  the  evidence  that  it  was  intended  to 
be  given  for  a  mule,  was  sufficient  to  show  that  there  was  not 
even  any  apparent  authority  conferred  upon  A.  J.  Williams  by 
the  possession  of  the  note,  with  the  name  of  the  payee  left 
blank,  to  fill  the  blank  with  the  name  of  any  person  to  whom 
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he  might  choose  to  deliver  it,  for  that  showed  that  there  had 
been  a  previous  negotiation  with  some  person  for  the  purchase 
of  the  particular  property  specified  in  the  note  at  the  price 
therein  named.  • 

The  plaintiff  cannot  claim  that  he  was  induced  to  take  the 
note  by  the  apparent  authority  which  the  possession  of  the  note 
seemed  to  give  A.  J.  Williams  to  fill  the  blank,  for  he  must  have 
known  that  he  was  not  the  person  with  whom  there  had  been  a 
previous  negotiation  for  the  purchase  of  a  mule  for  the  sum  for 
which  the  note  was  given.  We  think,  tlierefore,  that  the  judge 
erred  in  charging  the  jury  that  these  defendants  would  be  liable 
on  the  note,  unless  notice  was  brought  home  to  the  plaintiff  that 
the  note  was  intended  for  another  person,  and  that  A.  J.  Williams 
was  not  authorized  to  deliver  it  to  the  plaintiff. 

It  is  urged,  however,  that  even  if  A.  J.  William?  had  no 
authority  originally  to  deliver  the  note  to  the  plaintifl',  yet  that 
his  act  in  doing  so  has  been  subsequently  ratified  by  these  defend- 
ants, and  they  are,  therefore,  bound  by  it.  There  is  no  doubt 
that  subsequent  ratification  of  the  unauthorized  act  of  the  agent, 
by  the  principal,  will  make  such  act  the  act  of  the  principal,  so 
far  as  to  bind  him  to  the  same  extent  as  if  the  agent  had  been 
originally  invested  with  authority  to  do  the  act.  But  we  are 
unable  to  see  anything  in  this  case  to  warrant  the  application  of 
this  principle.  It  does  not  appear  that  the  defendants,  whose 
appeal  we  are  now  considering,  did,  by  any  word  or  act,  ratify 
the  action  of  A.  J.  Williams  in  using  the  note  for  the  purchase 
of  a  horse  for  his  own  benefit.  The  testimony  goes  to  show  that 
they  knew  that  he  had  purchased  the  horse,  but  there  is  no  evi- 
dence that  they  knew  that  this  note  had  been  used  for  that  pur- 
pose, until  about  the  time  this  controversy  arose,  and  even  if 
they  had  known  it  we  do  not  see  how  this  could  be  regarded  as 
any  ratification  of  the  act  of  A.  J.  Williams.  He  had  a  perfect 
right  to  buy  a  horse,  and  if  the  person  from  whom  he  purchased 
was  careless  enough  to  take  a  worthless  note  in  exchange  for  the 
horse,  we  do  not  see  how  this  could  affect  these  defendants.  They 
appear  to  have  denied  their  liability  as  soon  as  they  were  called 
upon  to  pay  the  note,  and  we  do  not  see  what  more  they  could 
have  been  expected  to  do. 
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The  fact  that  Mrs.  Diana  Williams  deposited  with  her  sureties 
money  to  the  amount  of  the  note,  to  indemnify  them  agunst  any 
loss  they  might  sustain  by  this  suit,  was  certainly  no  confirma- 
tion of  the  act  of  her  husband  in  appropriating  the  note  to  a 
purpose  other  than  that  for  which  it  was  intended.  She  had 
agreed,  if  they  would,  by  becoming  her  sureties,  enable  her  to 
buy  a  mule,  that  she  would  indemnify  them  by  a  mortgage  on 
the  mule,  and  having  failed  to  get  the  mule,  and  not  knowing 
what  might  be  the  result  of  the  threatened  suit  on  the  note,  she 
very  properly  resorted  to  other  means  to  indemnify  them. 

So,  too,  the  statement  made  by  R.  M.  Smith  to  the  plaintiff 
that  "  they  had  the  money  to  pay  off  the  note,  and  would  have 
done  so  if  plaintiff  had  not  sued,"  cannot  amount  to  anything, 
for  the  form  of  the  expressions  show  that  this  remark  was  made 
after  the  suit  was  commenced. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court,  so  far  as  it  affects  the  defendant  A.  J.  Williams,  be 
affirmed,  and  so  far  as  it  affects  the  other  defendants,  that  it  be 
reversed,  and  that  the  case  be  remanded  to  the  Circuit  Court  for 
a  new  trial  as  to  all  the  defendants  except  A.  J.  Williams. 

Simpson,  C.  J.,  and  McGowan,  A.  J.,  concurred. 


CASE  No.  1183  * 
McGOWAN  V.  HITT. 


1.  A  man  on  the  eve  of  his  marriage,  and  on  the  alleged  consideratioo  of  the 
marriage,  but  with  intent  to  defeat  the  claims  of  his  creditors,  cooTeyed 
his  entire  visible  estate  to  his  intended  wife,  she  being  ignorant  of  hjs 
fraudulent  purpose.  Held,  that  the  deed  was  fraudulent,  and  its  tenns 
were  sufficient  to  charge  the  wife  with  notice  and  to  affect  her  with  the 
fraud. 

2.  And  the  deed  being  recorded,  creditors  of  the  husband  were  chargethle 
with  notice  of  the  fraud  which  the  terms  of  the  deed  disclosed. 

''*'  Inserted  out  of  its  order,  so  as  to  complete  in  this  volume  the  cases  of  April 
Term,  1881.— -Repobteb. 
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3.  Distributees  of  an  estate  having  given  to  an  administratrix,  in  1861,  their 
bonds,  with  sureties,  for  purchases  at  the  estate  sale  of  personalty,  it  waidd 
seem  that  the  administratrix,  by  reason  of  the  sureties'  rights,  have  pro- 
ceeded in  equity  to  subject  the  distributive  shares  of  the  principals  to  the 
extinguishment  of  their  indebtedness. 

4.  A  creditor  cannot  be  said  to  have  so  exhausted  his  legal  remedies  against  a 
surety  as  to  entitle  him  to  ask  the  aid  of  the  Court  of  Equity  to  reach 
property  fraudulently  conveyed  away,  until  he  has  exhausted  his  legal 
remedies  against  the  principal  and  other  .surety  also. 

6,  A  debtor  fraudulently  conveyed  away  his  estate,  pending  action  against 
him.  From  failure  of  the  courts  to  sit,  and  other  causes,  judgment  was  not 
obtained  until  seven  years  afterwards,  and  thereupon  plaintiff  promptly 
proceeded  in  equity  to  reach  the  property  so  transferred.  Without 
imputing  any  laches  to  plaintiff  in  obtaining  his  judgment — Hddf  that  the 
Statute  of  Limitations  commenced  to  run  from  the  discovery  of  the  fraud, 
and  was  not  suspended  until  judgment  obtained  at  law;  and  that  the 
suit  in  equity  was  barred.    McIveb,  A.  J.,  dissenting. 


Before  Hudson,  J.,  Laurens,  February,  1881. 

At  the  hearing  of  this  appeal,  Hon.  Benjamin  C.  Eressley,  of 
the  First  Judicial  Circuit,  and  Hon.  Thomas  B.  Fraser,  of  the 
Third  Circuit,  sat  in  the  stead  of  the  Chief  Justice  and  Associate 
Justice  McGrowan,  who  were  constitutionally  disqualified. 

The  action  was  by  John  J.  McGowan  as  administrator  de 
bonis  non  of  William  Hitt,  deceased,  against  Martin  Hitt  and 
Mary,  his  wife,  and  Aaron  Wells. 

The  Circuit  decree  (omitting  its  statement  of  facts,  which  are 
repeated  in  the  opinion,)  was  as  follows  : 

The  issues  presented  and  the  questions  to  be  determined  in 
this  case  are  of  a  very  interesting  character,  and  I  would  be 
pleased  to  have  more  time  to  elaborate  my  views  upon  them,  but 
pressure  of  business  requires  that  I  shall  for^o  this  desire  and 
give  my  opinion  briefly. 

Antenuptial  conveyances  sometimes  are  made  to  the  intended 
wife  voluntarily  by  the  man  through  overflowing  love  and  affec- 
tion, and  unsolicited  by  the  woman.  In  this  case  they  are  more 
'  properly  denominated  voluntary  deeds,  than  conveyances  in  con- 
sideration of  marriage.  Others,  again,  are  the  result  of  n^otia- 
tions  between  the  parties.  They  are  made  conditions  precedent 
to  the  marriage,  enter  into  and  form  part  of  the  consideration^ 
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and  are  properly  denomiDated  deeds  in  oonsideration  of  marriage^ 
which  it  is  needless  to  say  constitutes  the  highest  and  most 
valuable  consideration  known  to  law.  In  either  instance  the 
deed  may  on  its  face  purport  to  be  in  consideration  of  marriage, 
but  the  fact  may  be,  that  in  the  one  case  it  is  an  unsolicited 
donation,  and  in  the  other  the  result  of  deliberate  contract,  and  a 
sine  qua  non  to  the  solemnization  of  the  marriage.  Evidence,  I 
think,  is  always  admissible  to  prove  the  facts  of  the  case,  and 
these  facts  should  be  made  always  to  appear,  as  they  may 
seriously  affect  consequent  litigation. 

The  first  question  raised  for  answer  is,  Was  it  lawful  for 
Martin  Hitt,  being  indebted  $2,200,  and  owning  property  worth 
but  little  if  any  more,  voluntarily  to  give  the  whole  of  this  prop- 
erty to  his  intended  wife,  and  thus  to  entirely  defeat,  delay  and 
hinder  his  creditors  ?  The  leading  case  on  this  subject  in  South 
Carolina  is  that  of  Simpson  &  Davidson  v.  Admired  Richard 
Graves  and  othersy  Riley's  Ch,  232.  I  cannot  find  that  this 
case  has  been  overruled  or  even  modified  by  subsequent  decisions, 
but  on  the  contrary  has  been  recognized  as  sound  law  by  later 
decisions  of  our  courts. 

Judge  Staples,  of  Virginia,  in  the  late  case  of  Herring  v. 
Wickham,  29  Gratt.  628,  takes  issue  with  Justice  Nott,  of  South 
Carolina,  in  the  aforesaid  case,  and  in  a  very  learned  opinion 
combats  this  doctrine  of  South  Carolina.  His  opinion  lays 
down  the  bold  doctrine  that  creditors  are  utterly  helpless  as 
against  an  antenuptial  conveyance  of  a  man's  entire  property  to 
his  intended  wife,  however  much  he  may  be  in  debt  and  how- 
ever fraudulent  may  be  his  intention,  provided  the  wife  is  not 
cognizant  of  the  fraud.  The  two  opinions  are  able  and  learned, 
and  hold  the  opposite  extremes  of  the  law  of  fraud  as  applicable 
to  antenuptial  settlement  by  insolvent  debtors.  I  regard  the 
views  of  Justice  Nott  as  the  sounder  and  safer  of  the  two,  and 
certainly  more  binding  on  me.  I  shall  not  trouble  myself  to 
make  extracts  from  either,  nor  from  other  judgments  upon  this 
subject.  I  hold  that  the  conveyance  by  an  insolvent  man  volun- 
tarily of  his  entire  property  to  an  intended  wife  on  the  eve  of 
marriage  is  fraudulent  as  against  his  creditors,  and  will  be 
declared  void,  on  proper  and  timely  application  to  the  coortB. 
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Secondly.  Does  the  fact  that  the  conveyance  of  his  entire  prop- 
erty by  an  insolvent  to  his  intended  wife  on  the  eve  of  marriage 
is  made  at  her  special  instance  and  request  and  as  a  condition 
precedent  to  the  marriage,  she  being  innocent  of  fraudulent 
intent,  alter  the  case?  We  think  not.  And  for  our  reasons 
refer  to  the  aforesaid  opinion  of  Justice  Nott.  We  hold  that  a 
man  in  debt  cannot  be  allowed  to  make  marriage  the  means  and 
occasion  of  entirely  defeating,  delaying  and  hindering  creditors 
by  settling  the  whole  of  his  property  on  a  woman  in  considera- 
tion of  marriage.  The  case  in  hand  clearly  shows  that  Martin 
Hitt,  being  indebted  to  an  amount  nearly  equal  to  the  value  of 
his  entire  property,  did,  on  the  eve  of  marriage,  convey  to  his 
affianced  his  entire  property,  with  intent  thereby  to  defeat  his 
creditors.  Though  not  cognizant  of  this  intent,  his  wife  cannot 
retain  this  property  against  the  demands  of  the  creditors,  unless 
these  demands  are  barred  by  the  Statute  of  Limitations  inter, 
posed  in  her  behalf;  and  to  this  inquiry  we  will  address 
ourselves. 

The  deed  in  this  instance  is  expressed  to  be  in  consideration  of 
marriage  and  purports  to  convey  certain  well-defined  real  estate 
and  specific  articles  and  items  of  personal  property.  The  present 
plaintiff,  McGowan,  was  familiar  with  the  property  of  Hitt,  and 
still  more  cognizant  of  his  affairs  was  Milly  Hitt,  the  first 
administratrix  of  William  Hitt,  and  payee  of  these  notes.  She 
knew  that  Hitt  had  conveyed  his  entire  property  to  Mary  Hen- 
derson, solely  in  consideration  of  marriage,  whilst  her  suit  for  a 
large  amount  was  pending  against  him.  Not  a  fact -or  circum- 
stance alleged  now  against  this  deed  was  ^ot  known  to  her  when 
it  was  made,  and  seems  also  to  have  been  known  to  McGowan. 
But,  whether  positively  and  actually  known,  or  not,  the  deed 
was  duly  recorded  November  30th,  1868,  and  bears  on  its  face 
all  the  facts  constituting  the  fraud,  or  enough  at  least  to  put  the 
parties  upon  inquiry. 

A  recorded  deed  is  constructive  notice  to  the  world  of  all  that 
it  contains  on  its  face,  and  if  it  express  on  its  face  all  the 
elements  that  constitute  the  fraud,  it  becomes  notice  of  the  fraud 
itself.  If  an  insolvent  man  convey  away  all  his  property, 
expressed  to  be  for  a  valuable  consideration,  it  is  not  constructive 
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notice  of  fraud,  because  it  may  speak  truth.  But  it  may  after- 
wards be  discovered  that  it  speaks  falsely  in  expressing  a  valuable 
consideration,  when  in  fact  it  is  voluntary.  From  this  discovery 
of  the  fraud  alone  would  the  currency  of  the  statute  b^n ;  but 
if  the  deed  on  its  face  announced  a  gift  to  be  made,  it  is  notice  of 
all  the  fraud  that  a  gift  gives  rise  to,  and  the  statute  would  run 
from  the  date  of  the  recording  against  all  having  no  previous 
actual  notice.  To  his  kinswoman,  Milly,  and  neighbor  McGowan, 
the  deed  when  recorded  proclaimed  its  own  character,  and  they 
had  personal  knowledge  that  he  was  in  debt,  and  that  the  deed 
covered  his  entire  visible,  tangible  property.  They  were  thus 
aflFected  with  notice  of  the  fraud  from  November  30th,  1868. 
Nine  years  elapsed  before  the  institution  of  this  suit,  and  more 
than  four,  perhaps  six  years,  before  the  death  of  Milly  Hitt 

But  the  plaintiff  contends  that  he  could  not  ask  relief  of  the 
Court  of  Common  Pleas  sitting  in  equity,  until  he  had  recovered 
judgment  at  law  and  exhausted  his  remedy  there.  That  this  did 
not  occur  until  June,  1875,  from  which  date  alone  can  the  cur- 
rency of  the  statute  against  him  b^in,  and  that  having  come 
into  this  court  November  1st,  1877,  the  bar  was  not  complete. 
But  the  inflexible  rule  of  law,  and  also  in  equity,  is  that  the 
statute  runs  from  the  discovery  of  the  fraud.  To  all  persons  wi 
juris  the  law  allows  four  years  from  this  date,  in  which  to  begin 
proceedings.  Within  this  time  all  persons  not  under  disability 
are  supposed  to  be  able  to  proceed  at  law,  exhaust  their  remedy 
there,  and,  if  necessary,  come  into  equity.  Certain  it  is  that  this 
is  all  the  time  the  law  as  it  then  stood,  allowed  them.  If  their 
^own  tardiness  or  untowai'd  events  prevented  them  from  entering 
suit  in  due  time,  it  is  the  plaintiff's  loss  and  the  defendant's 
gain.     Vigilantibua  non  doi^mierdibua  lege»  subvenirmt. 

The  payee  of  the  note,  Milly  Hitt,  was  barred  in  her  life-time 
against  this  action  and  claim,  and  her  successor,  the  plaintiff,  is 
in  no  better  condition.  The  action  is  barred  by  lapse  of  time, 
and  it  is  adjudged  that  the  complaint  be  dismissed  with  cost 

Plaintiff  appealed  upon  the  following  exceptions : 
1.  Because  his  Honor  erred  in  holding  that  the  deed  from 
defendant  Hitt  to  his  wife  was  sufficient  knowledge  of  the  fraud 
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to  give  currency  to  the  Statute  of  Limitations^  or  that  the 
plaintiff  was  otherwise  affected  with  knowledge  of  the  fraud  for 
more  than  four  yeare  previous  to  filing  his  complaint. 

2.  Because  his  Honor  erred  in  holding  that  the  Statute  of 
Limitations  b^an  to  run  before  the  judgment  was  obtained  in 
the  action  at  law  against  the  defendant,  Martin  Hitt^  upon  which 
this  action  was  based. 

The  defendants^  attorneys  gave  notice  that  they  would  move 
before  the  Supreme  Court  to  review  the  entire  decree  and  modify 
the  same^  because  his  Honor  erred  in  holding : 

1.  That  Martin  Hitt  was  insolvent  at  the  time  of  the  convey- 
ance to  his  intended  wife,  Miss  Henderson. 

^2.  That  the  antenuptial  conveyance  by  Martin  Hitt  to  his 
intended  wife,  though  marriage  was  a  valuable  consideration^ 
was  intended  to  defraud  creditors,  and  void  as  to  them. 

3.  That  his  Honor  erred  in  finding  that  though  Mary  Hen- 
derson was  not  cognizant  of  the  indebtedness  of  Martin  Hitt, 
and  any  intent  on  his  part  to  defraud  creditors,  the  antenuptial 
conveyance  is  still  void  and  cannot  hold  against  and  in  prefer- 
ence to  the  creditors  of  Martin  Hitt. 

4.  Because  his  Honor  erred  in  holding  that  the  defendant, 
Aaron  Wells,  was  cognizant  of  any  fraudulent  intent  on  the  part 
of  Martin  Hitt,  in  conveying  to  his  intended  wife  the  property 
named  in  the  antenuptial  deed  of  conveyance. 

6.  Because  his  Honor  erred  in  holding  that  the  deed  of  con- 
veyance from  Mary  Hitt  to  Aaron  Wells,  though  an  innocent 
holder  and  without  notice,  was  void,  except  the  action  was 
barred  by  the  Statute  of  Limitation. 

Messrs.  Holmes  &  Simpson,  for  appellant. 

The  deed  from  Hitt  to  his  wife  was  not  sufficient  to  charge 
plaintiff  with  knowledge  of  the  fraud,  or  to  give  currency  to  the 
Statute  of  Limitations.  The  burden  of  proof  was  on  the  defend- 
ants. 6  Bieh.  Eq.de;  7  Id.  430 ;  Bump  Fraud.  Conv.  532-3. 
The  record  of  the  deed  was  not  sufficient  to  put  plaintiff  on 
inquiry;  it  was  constructive  notice  only  of  what  appeared  on 
its  face.     6  WaU  Dig.  440,   No.  46;    47   N.   Y.  410.     The 
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statute  did  not  oommenoe  to  run  before  judgment  obtained,  for 
until  then  the  equitable  action  would  not  lie.  Burrill  Asb, 
597;   X^^  SarUv.  Eq.  Pr.  129;  Bump  Fraud.  Oonv.  454,  511; 

1  8.  a  186;  2  McC.  Ch.  410;  4  Johns.  Ch.  671 ;  2  Id.  144; 
18  N.  Y.  500;  2  Ed.  Ch.  197;  2  Paige  54;  1  Id.  308;  30 
J?ar6.  550 ;  17  ^to.  685 ;  4  /one*  (iV;  C.)  66 ;  1  Denio  190;  26 
How.  Pr.  80.  There  was  no  cause  of  action  then  until  the  judg- 
ment was  obtained  in  June,  1875,  and  then  the  statute  b^an  to 
run.  2  St<yry  Eq.  Jur.  1521a;  7  Wait  Ac.  &  Def.  231, 
278;  25  N.  Y.  194;  37  Id.  657;  26  Tex.  551;  7  Am.  Dee. 
737 ;  8  Oranch  93.  The  deed  was  voluntary  and  void.  1  Am, 
Lead.  Cos.  74,  77 ;  Riley  Ch.  241 ;  2  Dernus.  264.  K  the 
settlement  was  made  on  the  solicitation  of  the  intended  wife,  it 
being  for  the  whole  of  his  estate,  it  cannot  be  sustained.  Authori- 
ties, supra;  3  Wait  Ac.  &  Def.  669 ;  Bump  Fraud.  Oonv.  309. 

Mr.  B.  W.  Ball,  for  Hitt  and  wife. 

The  marriage  was  a  sufficient  consideration  to  support  the 
settlement,  even  of  the  husband's  entire  estate,  for  the  proof 
shows  that  the  marriage  was  contingent  on  the  settlement  7 
Am.  Dec.  362,  note;  29  GraU.  628;  17  Ves.  264;  6  Id.  752; 

2  Desavs.  264;  3  Id.  223;  1  DeG.  M.&G.441;  7  P«^389; 
103  U.  S.  22;  Bump  Fraud.  Conv.  293.  Upon  examination 
it  will  be  found  that  the  facts  of  this  case  differ  materially  from 
those  in  Davidscm  v.  Graves,  Riley  Ch.  232.  The  statute  com- 
menced to  run  from  the  record  of  the  deed,  and  was  not  sus- 
pended until  judgment  obtained.  7  Rich.  Eq.  ^60,  430 ;  1  BUI 
Ch.  113;  4  S.  C.  249;  Bump  Fraud.  Conv.  548;  50  ifo.95; 
10  Rich.  Eq.  353 ;  11  Id.  27, 39.  In  1  S.  C.  186,  and  14  Bich. 
Eq.  154,  there  were  simple  contract  creditors,  while  here  they 
are  bond  creditors.  In  this  case  there  was  judgment,  but  no 
proof  of  execution  and  return  of  nvMa  bona^  which  were  neces- 
sary.    2  Johns.  Ch.  283 ;  4  Id.  671 ;  6  Id.  139. 

Mr.  J.  W.  Ferguson,  for  defendant  Wells. 

March  29th,  1882.  The  opinion  of  the  court  was  deliv- 
ered by 
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Pressley,  a.  a.  J.  The  personal  estate  of  William  Hitt 
was  sold  by  his  administratrix  in  November,  1861,  and  his  son 
Henry  and  son-in-law  Marion  Andrews  then  bought  some  of 
said  property  and  settled  for  it  by  sealed  notes,  to  both  of  which 
Martin  Hitt  was  one  surety,  and  B.  L.  Hitt  was  the  other  as  to 
the  note  of  Marion  Andrews. 

Martin  Hitt  was  sued  on  said  notes  in  March,  1867.  At  that 
time  Marion  Andrews  was  living  in  Mississippi.  His  other 
surety,  B.  L.  Hitt,  had  died,  leaving  an  estate  of  $3,500.  His 
administrator  paid  all  his  debts  except  those  due  to  estate  of 
William  Hitt.  Why  he  did  not  pay  the  said  sealed  note,  or 
whether  any  eflPort  was  made  to  fix  devastavit  on  him  for  its 
non-payment,  does  not  appear.  Henry  Hitt  was  then  alive,  but 
died  in  1873.  He  and  Marion  Andrews,  by  virtue  of  his  mari- 
tal rights  in  his  wife's  share,  were  distributees  of  William  Hitt^s 
estate.  It  is  not  proved  when,  if  ever,  their  shares  were  paid  to 
them,  nor  is  any  reason  shown  why  their  shares  were  not  applied 
to  extinguish  their  said  notes.  Suits  thereon  against  Martin 
Hitt  were  pending  until  June,  1875,  and  judgments  were  recov- 
ered against  him.  The  long  delay  arose  from  failure  to  hold  the 
courts  and  from  other  causes  not  stated. 

Martin  Hitt  married  his  present  wife  in  November,  1868, 
then  settling  on  her  all  his  visible  estate.  The  marriage  was 
stated  as  the  consideration,  but  his  express  purpose  was  to  avoid 
payment  of  said  notes.  She  did  not  know  of  that  purpose  and 
made  no  inquiry  on  the  subject  of  his  indebtedness.  Afterwards, 
in  December,  1873,  she  and  he  sold  one  of  the  plantations,  thus 
settled,  to  tlieir  co-defendant  Aaron  Wells,  for  full  consideration 
secured  by  mortgage  of  said  plantation.  He  knew  of  her  title 
and  of  the  said  suits  against  Martin  Hitt,  and  was  cautioned  not 
to  buy  said  land,  but  nothing  appears  in  the  testimony  which 
indicates  that  said  sale  was  made  as  a  further  attempt  by  Martin 
Hitt  to  put  his  land  more  certainly  out  of  reach  of  his  creditors, 
and  such  intent  by  him  would  seem  to  be  rebutted  by  the  fact 
that  said  sale  was  on  credit,  secured  by  mortgage. 

Mary  Hitt,  administratrix  of  William  Hitt,  died  after  recov- 
ering said  judgments,  and  plaintiff,  as  administrator  de  bonis  non,^ 
filed  this  complaint  in  November,  1877.     It  alleges  fraud  in 
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said  settlement,  seeks  to  set  aside  both  the  settlement  and  the 
conveyance  to  Aaron  Wells,  and  alleges  that  the  fraud  was  dis- 
covered within  four  years.  The  Circuit  judge  holds  that  said 
settlement  was  a  fraud  and  that  its  contents  are  such  as  to  affect 
the  wife  with  the  fraud,  though  she  was  ignorant  of  the  other 
facts,  but  he  dismisses  the  complaint  because  he  sustains  defend- 
ants' plea  of  the  Statute  of  Limitations. 

Plaintiff'  appeals  on  the  question  of  the  statute,  and  defend- 
ants appeal  from  that  portion  of  the  decree  which  holds  that  the 
wife  is  affected  by  the  fraud  of  the  husband. 

The  case  of  Davidson  v.  Graves,  Riley  Ch.  232,  fully  sus- 
tains the  Circuit  decree  in  this  case  on  the  fraud  question.  It  L* 
most  earnestly  argued  before  us  that  said  case  is  clearly  in  con- 
flict with  a  long  series  of  well-considered  cases  which  conclu- 
sively settle  that  marriage  is  a  sufficient  consideration  to  uphold 
a  settlement  by  an  insolvent  person,  even  though  fraud  be  thereby 
intended,  if  the  wife  be  ignorant  of  that  intent.  We  concede 
that  doctrine  to  be  so  settled,  and,  it  seems  to  us,  to  be  fully 
recognized  in  the  case  of  Davidson  v.  Graves. 

In  that  case,  two  settlements  were  before  the  court — one,  ante- 
nuptial ^d  the  other,  post-nuptial — ^the  former,  being  a  settle- 
ment by  the  son  of  Admiral  Graves,  is  that  to  which  the  chief 
portion  of  said  decision  relates.  It  was  a  settlement  without 
precedent,  in  that  it  conveyed,  in  consideration  of  marriage,  the 
whole  estate  of  the  husband.  None  of  the  settlements  in  any  of 
the  previous  cases  had  attempted  such  wholesale  fraud. 

In  Ttmno  v.  Trezvant,  2  Desaus.  264,  the  husband  was 
engaged  in  merchandise  as  one  of  a  partnership.  He  settled 
upon  the  intended  wife  all  his  private  estate.  But,  before  that 
settlement  was  accepted,  the  friends  of  the  wife  made  proper 
inquiry,  and  were  satisfied  that  the  assets  of  the  partnership  were 
sufficient  to  pay  its  debts.  Those  assets  pn^ved  insufficient,  but 
the  court  held  that,  as  due  diligence  had  been  used  by  the 
friends  of  the  wife,  her  rights  in  said  settlement  could  not  be 
affected  by  the  subsequent  discovery  that  the  partnership,  of 
which  the  husband  was  a  member,  was  insolvent  at  the  time  of 
the  settlement. 

But,  in  Davidson  v.  Graves,  and  also  in  this  case,  the  whole 
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estate  of  the  husband  was  conveyed  away,  nothing  whatever 
being  reserved  for  the  payment  of  any  debts,  however  small  or 
few.  The  very  contents  of  such  a  settlement  are,  at  least,  sufBcient 
notice  of  fraud  to  make  it  the  imperative  duty  of  the  wife  to 
inquire  whether  it  could  be  honestly  made.  There  was  no  such 
inquiry  in  Davidson  v.  Graves,  and  none  in  this  case.  The  wife 
is,  therefore,  regarded  as  having  the  knowledge  which  proper 
inquiry  would  have  given  her,  and  she  is,  therefore,  affected  by 
the  fraud  involved  in  the  settlement.  This  is  the  principle 
which,  applied  to  the  special  facts  in  the  case  of  Graves  ads. 
Davidson,  places  it  in  complete  harmony  with  the  previous  cases, 
and  leaves  it  unassailable. 

On  the  question  of  the  statute,  plaintiff  contends  that  it  should 
not  begin  to  run  at  the  time  the  s^id  settlement  was  recorded, 
because,  he  says,  it  did  not  contain  matter  amounting  to  notice 
of  the  fraud.  We  r^ard  the  rule  as  well  established,  that 
where  the  facts  set  forth  in  a  deed  furnish  a  reasonable  clue  to 
the  discovery  of  a  fraud  involved  therein,  that  is  notice  of  the 
fi^ud  when  the  deed  is  recorded.  In  this  case,  we  have  held 
that  the  very  contents  of  the  settlement  were  notice  of  the  fraud 
to  the  wife,  who  did  not  know  that  Martin  Hitt  owed  a:ny  debts ; 
much  more,  then,  were  they  notice  to  the  plaintiff,  who  was,  the 
chief  creditor. 

Plaintiff  further  contends,  that,  since  he  could  not  sue  in 
equity  to  set  aside  said  settlement  until  he  had  recovered  judg- 
ments at  law,  therefore  the  statute  should  not  run  against  him 
until  the  date  of  his  said  judgments.  It  is  not  certain  that 
equity  would  not  have  original  jurisdiction  of  this  matter. 
Martin  Hitt  being  only  surety  to  said  notes,  and  his  principals 
being  distributees  of  said  estate,  he  had  rights  in  equity  to  have 
their  share  applied  to  said  notes.  In  1867,  when  that  suit  at 
law  commenced,  such  equitable  defense  could  not  be  set  up  in 
that  court.  To  get  advantage  thereof  required  removal  of  the 
case  into  equity,  and  that  right  of  removal  by  defendant  waa 
recognized  in  Hinson  v.  Pickett,  1  Ilill  Ch.  35,  as  giving  the 
plaintiff  the  privilege  of  commencing  his  case  in  equity,  in  order 
to  avoid  circuity  of  action. 

But,  if  plaintiff  could  not  originally  have  sued  this  whole 
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matter  in  equity,  then  he  is  not  yet  properly  in  that  courts 
because  the  rule  which  prevents  the  suing  a  purely  l^al  dd)t  in 
equity  until  after  judgment  at  law,  as  imperatively  requires 
that  the  l^al  remedies  be  fully  exhausted  before  seeking  reUef 
in  equity  in  such  case,  and  that  is  not  proved  to  have  been  done 
in  this  case,  either  as  to  the  principals  or  other  surety  to  the  said 
notes. 

However,  conceding  that  plaintiff  is  rightfully  in  equity, 
and  that  he  could  not  have  come  there  until  the  recoveiy 
of  judgment  at  law,  is  the  running  of  the  statute  thereby 
suspended  until  the  date  of  said  judgment?  It  is  so  decided  in 
several  of  the  other  States,  and  some  of  us  have  had  very  graTe 
doubts  on  that  point.  But  a  very  careful  examination  of  the 
cases  in  this  State  has  convinced  us  that  a  long  series  of  unifonn 
decisions  conclusively  settle  that  in  this  State  the  statute  b^ins 
to  run  at  the  discovery  of  the  fraud.  It  was  so  decided  in  Van 
Rhyn  v.  Vincent,  1  McC.  314.  That  case  was  afterwards  con- 
firmed in  Mchdberger  v.  Kibler,  1  HiU  Ch.  113,  and  in  Prei- 
coU  V.  HubbeU,  1  Hill  Ch.  213. 

Nowhere  in  any  of  these  cases  and  others  on  same  point  is 
there  the  slightest  recognition  that  any  obstacle  which  due  dili- 
gence of  the  creditor  could  remove  will  stay  the  running  of  the 
statute  until  he  shall  remove  it.  That  point  was  expressly 
raised  in  McLure  v.  Aahby,  7  Rich.  Eq.  430,  and  Chancellor 
Dunkin  on  Circuit  held  that  the  statute  in  such  case  would  be 
stayed,  but,  on  appeal,  he  was  overruled,  he  only  dissenting  from 
the  rest  of  the  court.  Subsequently,  in  Lott  v.  De  Grqfenriedf 
10  Rich.  Eq.  346,  the  court  again  affirmed  that  the  statute  runs 
from  the  discovery  of  the  fraud,  and  said  that  is  the  "well-settled 
doctrine.^' 

The  foregoing  view  makes  it  unnecessary  for  us  to  inquire 
whether,  if  said  settlement  were  set  aside,  Aaron  Wells  would, 
nevertheless,  have  valid  title  to  the  land  conveyed  to  him  by 
Martin  Hitt  and  wife  before  the  lien  of  said  judgment.  That 
question  has  not'been  pressed  in  the  argument,  and  we  refer  to 
it  only  to  reserve  it. 

The  Circuit  decree  is  affirmed  and  the  appeal  dismissed. 

Fbaser,  a.  a.  J.,  concurred. 
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McIvER,  A.  J.  Being  unable  to  concur  in  so  much  of  the 
opinion  of  the  majority  of  this  court  as  sustains  defendant's  plea 
of  the  Statute  of  Limitations,  I  propose  to  state,  very  briefly, 
the  reasons  for  my  dissent. 

It  is  quite  true,  as  a  general  rule,  that  in  actions  of  the 
character  of  the  one  now  under  consideration,  the  statute  begins 
to  run  from  the  discovery  of  the  fraud  complained  of,  but  I  do 
not  think  it  is  universally  true,  as  there  may  be  circumstances 
which  will  prevent  the  statute  from  commencing  to  run  until 
after  that  time ;  as,  for  example,  where  there  is  no  one  in  exist- 
ence capable  of  then  commencing  the  action.  The  undoubted 
rule  in  an  action  on  a  promissory  note  is,  that  the  statute  b^ins 
to  run  at  the  maturity  of  the  note ;  and  yet  it  is  well  settled, 
where  the  payee  of  the  note  is  dead  at  that  time,  the  statute  will 
not  b^in  to  run  until  administration  is  granted.  Geiger  v. 
Brovm,  4  McC.  423,  and,  to  same  eflect,  see  Harvin  v.  Biggs, 
Mich.  Eq.  CdB,  287.  The  same  doctrine  was  held  in  Murray  v. 
East  India  Co.,  5  Bam.  &  Aid.  204,  (7  Bag.  Com.  L.  66,) 
where  Abbott,  C.  J.,  uses  this  language :  ^^  It  cannot  be  said  that 
a  cause  of  action  exists  unless  there  be  a  person  in  existence 
capable  of  suing.'' 

Upon  the  same  principle,  it  seems  to  me,  the  statute  could  not 
commence  to  run  until  the  plaintifl^,  by  exhausting  his  l^al 
remedies,  was  in  a  condition  to  enable  him  to  bring  this  action, 
for  it  is  conceded  that  until  then  ^  action  of  this  character  could 
not  be  maintained.  The  cause  of  action  cannot  be  said  to  have 
accrued  until  there  is  some  one  to  whom  the  cause  of  action  has 
accrued,  as  is  well  said  by  Colcock,  J.,  in  Oeiger  v.  Brovm,  supra. 
If,  however,  a  plaintifl^  should  be  guilty  of  laches  in  exhausting 
his  l^al  remedies,  then  a  court  of  equity  might  very  well,  upon 
another  principle,  refuse  to  grant  the  relief  sought. 

But  where  a  plaintiff  has,  through  no  fault  on  his  part,  but 
from  unavoidable  causes,  been  delayed  in  exhausting  his  l^al 
remedies  beyond  the  statutory  period,  a  court  of  equity  should 
not  inexorably  apply  the  bar  of  the  statute ;  but,  upon  principle 
established  in  the  cases  above  cited,  might  very  well  hold  that 
the  statute  did  not  conunence  to  run  until  there  was  some  one  in 


Digitized  by 


Google 


614  McGowAN  V.  Hm. 

Dissenting  Opinion. 

a  condition  which  enabled  him  to  bring  the  action — some  one  to 
whom  a  cause  of  action  has  accrued. 

This  seems  to  be  the  rule  adopted  in  some  of  the  other  States, 
as  appears  by  the  authorities  cited  in  argument  of  the  counsel  for 
the  plaintiff,  which  need  not  be  repeated  here;  and  in  the 
absence  of  any  express  adjudication  here  to  the  contrary,  this 
rule  is  recommended  to  our  approval  by  the  manifest  equity 
upon  which  it  rests. 

It  is  worthy  of  notice,  too,  that  the  rule  relied  upon  by  the 
majority  of  this  court,  is  usually  stated  in  a  n^ative  rather  than 
an  aflBrmative  form — that  in  equity  the  statute  will  not  com- 
mence to  run  until  the  discovery  of  the  fraud — ^and  it  would  not 
necessarily  follow  from  the  rule  so  stated,  that  in  all  cases  the 
statute  would  commence  to  run  as  soon  as  the  fraud  was  dis- 
covered. It  only  fixes  a  period  beyond  which  the  statute  shall 
not  commence  to  run,  but  it  does  not  necessarily  fix  the  period  at 
which  it  shall  commence  to  run.  Hence,  if  any  other  circom- 
stance  intervenes  of  such  a  character  as  that  it  ought  to  prevent 
the  currency  of  the  statute,  there  is  no  departure  from  the  rule 
in  allowing  such  circumstance  its  legitimate  effect. 

Of  course,  these  views  are  advanced  upon  the  theory  that  the 
question  under  consideration  has  never  been  distinctly  decided 
in  this  State,  for  if  it  had,  then,  of  course,  I  would  cheerfully 
yield  my  judgment  to  such  authority.  I  do  not,  however,  think 
that  the  point  has  ever  been  distinctly  decided  in  this  State. 
The  strongest  case  looking  that  way,  and  the  one  principally 
relied  on,  is  McLure  v.  Ashbyy  7  Rich,  Eq.,  430. 

In  that  case  Stephen  J.  Ashby,  in  March,  1843,  confessed  a 
judgment  to  a  number  of  his  creditors,  including  the  plaintiffi 
and  his  brother  John,  and  in  January,  1852,  the  plaintiffs  filed 
their  bill  alleging  that  the  debt  to  John  was  pretensive  and 
fraudulent,  and  seeking  to  be  relieved  against  such  fraud.  The 
property  of  Stephen  was  levied  on  and  sold  by  the  sheriff  at 
different  times  between  1844  and  January,  1847,  and  a  portion 
of  the  proceeds  applied  to  older  executions,  leaving  in  the  hands 
of  the  sheriff  a  large  amount  applicable  to  the  judgment  of 
March,  1843.  There  was,  however,  an  older  judgment  in  favor 
of  one  De  Graffenried,  which  it  was  allied  was  satisfied,  and  a 
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litigation  was  pending  as  to  that  fact,  which  was  not  determined 
until  1851,  when  it  was  ascertained  that  there  was  nothing  due 
on  the  De  GraflPenried  judgment,  thus  leaving  the  whole  amount 
in  the  hands  of  the  sheriif  applicable  to  the  judgment  of  March, 
1843.  When  this  litigation  terminated,  John  Ashby  obtained  a 
rule  against  the  sheriff  to  show  cause  why  he  did  not  pay  over  to 
him  the  amount  of  his  demand.  Thereupon  the  plaintiffs  filed 
their  bill  alleging  that  the  claim  of  John  Ashby  was  fraudulent, 
and  asking  to  be  relieved  against  it.  To  this  bill  the  Statute  of 
Limitations  Avas  pleaded,  and  the  plea  was  sustained  upon  the 
ground  that  the  evidence  showed  that  the  plaintiffs  had  knowl- 
edge of  the  fraud  at  the  time  the  judgment  was  confessed,  in 
March,  1843. 

From  this  brief  statement  of  the  case  it  Avill  be  seen  that  there 
was  no  legal  obstacle  in  the  way  to  prevent  the  plaintiffs  from 
filing  their  bill  as  soon  as  the  fraud  was  discovered,  for  they 
were  then  judgment  creditors,  and  it  does  not  appear  that  there 
was  anything  to  prevent  them  from  proceeding  at  once  to 
exhaust  their  legal  remediies  against  the  judgment  debtor  and 
then  filing  their  bill  to  be  relieved  from  the  fraud  charged.  The 
cause  of  action  had  then  accrual  to  them,  and  hence  the  statute 
then  commenced  to  run.  Their  delay  was  voluntary,  and  they, 
of  course,  werie  properly  held  to  the  consequences  of  such  delay. 

Here,  however,  the  plaintiff  could  not  proceed  until  he  had 
obtained  judgment ;  a  cause  of  action  did  not  accrue  to  him  until 
he  had  exhausted  his  legal  remedies,  and  if  he  was  delayed  in 
obtaining  his  judgment  by  causes  beyond  his  control,  and  .pro- 
ceeded with  reasonable  promptness  after  obtaining  his  judgment 
to  institute  this  action,  it  does  seem  to  me  that  a  court  of  equity 
should  not  apply  the  bar  of  the  statute. 

As  is  said  by  Johnson,  Ch.,  in  speaking  of  the  Statute  of  Limit- 
ations, in  his  Circuit  decree  in  McLure  v.  Ashby :  "  In  matters 
of  an  equitable  nature — the  terms  of  the  statute  not  extending 
to  them — this  court  is  not  imperatively  bound  to  apply  it,  and 
only  applies  it  by  analogy  to  the  practice  at  law,  and  then  it  does 
not  apply  it  when  sound  conscience  would  be  offended  by  its 
application."  Or,  as  is  said  by  Dargan,  Ch.,  in  delivering  the 
opinion  of  the  Court  of  Appeals  in  the  same  case,  where  he  is 
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pointing  out  the  distinction  between  the  rules  which  govern  the 
application  of  the  Statute  of  Limitations  in  a  court  of  law,  and 
those  which  obtain  in  a  court  of  equity,  when  called  upon  to 
adjudicate  a  matter  of  purely  equitable  cognizance  :  "They  are 
not  obligatory  upon  this  court  and  do  not  apply  to  proceedings 
in  equity,  except  so  far  as  the  court  has  thought  it  conducive  to 
the  ends  of  justice  to  apply  them  in  analogy  to  the  rul«3  whidi 
prevail  in  a  court  of  law.  And  as  the  court  only  acts  on  this 
analogy,  because  of  its  subserviency  to  the  ends  of  justice,  it 
withholds  such  action  when  it  would  be  obviously  subversive  of 
equity."* 

For  these  reasons  I  am  unable  to  concur  in  the  conclusion 
tliat  the  action  of  the  plaintiff  was  barred  by  the  Statute  of 
Limitations. 

Decree  affirmed. 

*  There  is  a  class  of  cases  to  which  reference  might  be  appropriately  made 
here,  and  that  is,  those  cases  where  the  Statute  of  Limitations  is  held  lo  be 
suspended  as  between  debtor  and  creditor  of  two  coimtries  at  war  with  each 
other,  while  the  war  continues.  Such  was  the  decision  in  our  own  State,  in  the 
case  of  Wall  v.  Robson,  1  N.  &  McC.  498,  where  the  right  of  action  accrued 
before  the  war  of  1812,  between  Great  Britain  and  the  United  States,  but  was 
held  to  be  suspended  during  that  war,  the  creditor  being  a  citizen  of  Great 
Britain  and  the  debtor  a  citizen  of  this  State.  Speaking  of  the  Statute  of  Limit- 
ations, Judge  Bay,  in  delivering  the  opinion  of  the  court,  says :  "  It  never  could 
have  been  intended  to  prevent  a  man  who  had  never  been  guilty  of  any  willful 
laches  or  delay,  but  who  had  been  prevented  by  inevitable  necessity  from  pu^ 
suing  his  just  rights."  On  a  similar  state  of  facts,  the  same  conclusion  was 
reached  in  Hanger  v.  Abbott,  6  WaU,  532.  In  these  cases  it  is  held,  that  it  is 
against  public  policy  to  permit  actions  between  belligerents  to  be  maintainei 
This  principle  affects  the  right  of  action  only,  for  the  non-computation  of  lime 
under  the  Statute  of  Limitations  is  not  a  matter  of  public  policy,  but  is  a  result 
of  the  same  rule  declared  in  Moses  v.  Jones,  2  ^V.  <&  McC.  259,  that  the  courts 
will  not  apply  the  bar  of  the  statute  to  a  demand  while  suit  is  prohibited  bj 
law.  See  other  cases  cited  in  10  Am,  Dec.  633.  The  case  of  Shand  v.  Gage,  9 
S.  C.  187,  was  decided  upon  the  principle  that  the  military  order  there  relied 
upon  as  having  prevented  the  action,  was  an  "  interference  with  the  plaindff's 
remedy  which  did  not  occur  through  the  act  of  a  source  of  authority  comp^ent 
to  enact  or  modify  any  State  statute."  In  the  principal  case,  the  settled  law  did 
not  permit  an  action  to  set  aside  the  fraudulent  conveyance  until  judgment  was 
obtained  on  the  debt. — Reporter. 
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Decided  during  the  period  comprised  in  this  Volume,  and 
not  reported  in  ftill. 


No.  1084.  Irby  r.  Henry.  April  Term,  1881.  Pending 
suit,  a  debtor  conveyed  his  land  to  a  kinsman  of  his  wife  upon 
the  alleged  consideration  of  $5,000,  and,  after  judgment  obtained, 
it  was  reconveyed  to  the  debtor^s  wife  upon  a  like  consideration 
alleged.  Action  was  then  instituted  by  the  judgment  creditor  in 
the  county  where  the  land  lay  to  set  aside  these  deeds  for  fraud, 
the  defendants  residing  in  another  county.  The  complaiut  was 
verified.  Unverified  answers  were  tendered  and  refu^L•d.  No 
demand  was  made  to  change  the  place  of  trial,  but  the  rejected 
answers  asserted  as  a  defense  that  the  defendants  could  not  be 
sued  in  the  selected  county.  Order  of  reference  was  made  by 
consent.  At  the  reference,  the  referee  refused  to'  permit  defend- 
ants to  put  in  either  answer  or  testimony,  held  that  the  facts 
stated  in  the  complaint  were  admitted  and  confined  counsel  to 
the  law  points  involved.  The  referee  filed  his  report  granting 
the  prayer  of  the  complaint,  and  five  months  afterwards  it  was 
confirmed  in  open  court  without  exception.  Four  days  before 
its  confirmation,  the  gi'antee  of  the  debtor,  a  defendant  to  the 
action,  had  died.  At  the  second  term  of  court  thereafter  a 
motion  was  made  in  behalf  of  the  debtor  and  wife,  alleging 
n^ligence  on  the  part  of  their  former  attorney,  and  asking  that 
the  judgment  be  set  aside,  and  that  they  be  allowed  to  come  in, 
answer  and  defend.  The  proposed  defense  was  to  the  effect  that 
by  ante-nuptial  settlement  between  this  debtor  and  his  wife,  land, 
n^roes,  bank  stock  to  the  amount  of  $600,  cash  to  the  amount 
of  $900,  and  furniture  belonging  to  the  woman,  were  transferred 
to  a  trustee  in  trust  "  for  the  wife  for  life,  and  after  her  death  to 
go  to  the  heirs  of  her  body ;  ^'  that  this  property  was  also  turned 
over  to  the  husband  shortly  after  the  marriage,  which  was  thirty 
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years  before  the  deeds  were  executed.  There  was,  however,  no 
further  trace  of  this  property,  except  the  debtor's  statement  that 
the  land  here  involved  was  bought  with  the  wife's  money,  and 
conveyance  made  to  the  husband  "  instead  of  the  trustee  through 
ignorance,  and  without  her  knowledge  or  consent."  The  Circuit 
judge  (Thomson)  dismissed  the  motion,  and  petitioners  appealed. 
Held— 

1.  That  in  1876  it  was  not  necessary  to  sue  defendants  in  the 
county  of  their  residence,  and  the  right  to  move  for  a  change  of 
venue  may  be  lost  by  laches. 

2.  That  the  grantee  of  the  debtor,  having  reconveyed  the  land, 
was  not  a  necessary  party  to  the  action,  and,  therefore,  his  death 
did  not  prevent  a  valid  judgment  against  the  other  defendants. 

3.  Nothing  short  of  fraud  will  justify  the  court  in  correcting 
the  mismanagement  of  counsel. 

4.  Qmvre,  Can  the  discretion  of  the  Circuit  judge,  in  refusing 
a  motion  like  this  in  an  equity  cause,  be  controlled  by  this  court? 
But  the  facts  stated  in  defendants'  affidavits  show  that  they  have 
no  substantial  grounds  of  defense,  and  therefore  the  discretion  of 
the  Circuit  judge  was  wisely  exercised  here.  Opinion  by 
Fraseu,  a.  a.  J.,  (sitting  instead  of  the  Chief  Justice,)  Sep- 
tember 20th,  1881.  Jones  &  Jones  and  M,  A.  Carlisle,  for  appel- 
lants.    J,  W.  Ferguson,  contra. 

Nos.  1089, 1090.  Grierson  v.  Harmon ;  Wexts  v.  Spear- 
man. April  Term,  1881.  These  were  distinct  actions,  but 
they  were  both  cases  in  chancery  involving  fraudulent  convey- 
ances, in  which  certain  issues  of  fact  were  submitted  to  a  jury. 
Upon  the  rendition  of  the  verdicts  in  both  cases,  motions  were 
made  for  new  trials,  and  by  consent  of  counsel  the  hearing  of 
these  motions  was  postponed  to  be  taken  up  at  chambers,  but 
there  was  no  agreement  to  have  any  other  matter  considered  at 
chambers,  except  the  motions  for  new  trial.  These  motions  were 
accordingly  heard  at  chambers,  and  being  refused,  the  Circuit 
judge  rendered  final  judgment  in  both  cases  for  the  plaintife, 
the  defendants  not  consenting.  The  defendants  in  both  cases 
appealed  to  this  court,  and  upon  the  hearing  here  the  judgments 
were  set  aside,  the  court  saying  that  a  judge  at  chambers  can 
only  hear  such  cases  as  are  provided  for  by  statute,  and  that 
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there  is  no  provision  for  the  hearing  of  such  a  case  at  chambers. 
Notwithstanding  the  verdict  of  the  jury,  the  parties  had  a  right 
to  have  a  hearing  by  the  court  upon  the  merits,  and  such  hear- 
ing could  not  be  had  at  chambers— certainly  not  without  the 
consent  of  all  the  parties.  Opinions  by  McIver,  A.  J.,  Sep- 
tember 30th,  1881.  Pope  &  Fair,  Suber  &  Oaldwelly  for  appel- 
lants.    Jones  &  Jones,  T.  S.  Moorman,  contra. 

No.  1096.     Cureton  v.  Dargan.     April  Term,  1881. 

1.  This  court  may  decline  to  hear  an  appeal  when  the  record 
contains  no  exceptions  pointing  out  the  specific  errors  com- 
plained of. 

2.  In  a  case  where  costs  follow  the  judgment  as  matter  of 
course,  a  Circuit  judge  cannot,  under  the  form  of  a  motion  to  set 
aside  the  taxation  of  costs,  review  the  previous  action  of  the 
Circuit  judge,  who  ordered  the  judgment. 

3.  This  court  cannot  assume  that  an  order  dismissing  a  com- 
plaint was  based  upon  the  same  grounds  as  a  previous  order  by 
the  same  judge  setting  aside  an  attachment.  The  validity  or 
invalidity  of  the  attachment  in  no  way  affects  the  validity  of  the 
action. 

4.  There  was  nothing  in  the  appeal  from  the  order  vacating 
the  attachment  in  Cureton  v.  Dargan,  12  S.  C.  122,  that  pre- 
vented the  trial  of  the  cause  on  its  merits  pending  that  appeal. 
Code  §  364.  Opinion  by  McIver,  A.  J.,  October  6th,  1881. 
H.    F.    Stokes,    for    appellant.     George  Westmoreland,   contra. 

Judgment  affirmed. 

No.  1097.  Stokes  v.  WaUace.  April  Term,  1881.  The 
object  of  this  action  was  to  obtain  the  settlement  of  an  intestate's 
estate,  and  the  defendant,  as  administrator,  was  called  upon  to 
account.  On  such  accounting  a  balance  was  found  in  favor  of 
the  administrator  on  his  transactions  from  1862  to  1865,  and  the 
referee  reported  that,  in  the  absence  of  all  proof  as  to  what 
species  of  currency  was  used  by  the  administrator,  as  matter  of 
law,  the  debits  and  credits  should  be  in  United  States  currency. 
The  referee  also  reported  the  testimony,  in  which  the  bare  fact 
appeared  that  a  distributee  had  received  a  negro  boy  from  nis 
father,  the  intestate,  but  whether  as  a  gift,  remuneration  for  ser- 
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vices  rendered,  or  otherwise,  did  not  appear  Judge  Mackey 
confirmed  the  referee's  report,  and  also  charged  this  distributee 
with  the  n^ro  boy  as  an  advancement^  and  referred  it  back  to 
the  referee  to  ascertain  the  value.     Held — 

1 .  That  there  was  some  evidence  to  show  that  the  adminis- 
trator had  dealt  in  Confederate  States  currency,  but,  if  not,  as 
trustee  he  cannot  invoke  for  his  protection  the  rule  declared  in 
Neely  v.  MoFadden,  2  S.  C.  169,  but  mast  fully  explain  all  of 
his  transactions,  and  cannot  get  credit  in  good  and  lawful  money 
for  his  disbursements  made  at  a  time  when  the  currency  was 
depreciated,  without  proof  by  him  that  his  payments  were  not  in 
the  depreciated  money  then  current. 

2.  The  fact  of  advancement  as  well  as  its  value  should  have 
been  recommitted  for  report.  Opinion  by  McIver,  A.  J., 
October  6th,  1881.  S.  P.  HamiUon,  Witherspoon  &  Spencer y 
for  appellants.     W,  B,  Wilson,  contra. 

No.  1107.  Wright  v,  Herlong.  April  Term,  1881.  This 
was  a  bill  in  equity,  filed  in  1866,  by  an  administrator  for  the 
settlement  of  his  intestate's  estate.  It  was  referred  to  the  com- 
missioner in  equity  to  state  the  accounts,  and  he  filed  his  report, 
showing  a  balance  in  the  administrator's  hands.  The  case  was 
never  transferred  to  the  calendar  of  the  Court  of  Common  Pleas, 
as,  under  the  law,  should  have  been  done  after  January  1st, 
1869.  An  order  was  passed,  however,  in  1870,  by  the  Circuit 
judge,  referring  it  to  a  referee  to  report  the  condition  of  the 
estate  and  scheme  for  a  settlement.  Before  reference  held  under 
this  order,  the  attorney  for  the  defendants,  distributees,  died,  and 
it  does  not  appear  that  notice  was  given  to  them  of  the  reference. 
But  a  reference  was  held.  Whether  a  report  was  made  and  con- 
firmed is  doubtfulj  but,  if  made,  it  was  never  filed,  it  would 
seem,  and,  if  confirmed,  it  was  done  at  chambers  without  consent 
or  notice.  Defendants  moved,  in  1880,  for  leave  to  transfer  the 
cause  from  the  equity  docket  to  the  calendar  of  the  Court  of 
Common  Pleas,  and  for  an  order  referring  the  case  to  the  master 
to  state  the  condition  of  the  estate  and  the  accounts  of  the  admin- 
istrator. This  motion  was  refused  by  the  Circuit  judge  (Aldrich) 
upon  the  ground  that  the  relief  sought  could  not  be  obtained  by 
motion.     Defendants  appealed.     Held — 
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1.  That  the  refusal  of  the  Circuit  judge,  upon  the  ground 
stated,  to  grant  the  motion,  was  error  of  law  affecting  a  sub- 
stantial right,  and  appealable. 

2.  The  motion  should  have  been  granted,  for  the  order  of 
confirmation,  if  passed,  being  passed  at  chambers,  without  notice 
and  consent  of  all  parties,  was  a  nullity ;  and,  besides,  the  order 
not  having  been  filed,  or  notice  given  of  it,  there  was  no  final 
judgment. 

3.  The  order  passed  in  1870  was  within  the  jurisdiction  of  the 
,  Court  of  Common  Pleas,  and  valid,  notwithstanding  the  cause 

had  not  been  transferred  to  its  proper  calendar. 

4.  In  stating  the  accounts  of  the  administrator,  the  master 
cannot  go  behind  the  commissioner's  report ;  and,  if  the  admin- 
istrator can  show  that  these  appellants  had  notice  of  the  refer- 
ence held  under  the  order  of  1870,  and  that  the  referee  filed  his 
report,  or  that  they  had  notice  of  it,  then  that  report  will  also 
be  binding  upon  them. 

5.  If  that  report  be  binding,  it  can  be  assailed  only  by  action 
brought,  but,  if  ex  pmie,  then  a  further  accounting  should  be 
ordered,  at  which  all  matters  may  be  considered.  Opinion  by 
McIvER,  A.  J.,  November  15th,  1881.  JB.  W.  BeUis,  for 
appellants.     Norris  &  Folk,  J.  C.  Sheppard,  contra. 

No.  1119.*     Brooks  v.  Brooks.     April  Term,  1881. 

1.  All  questions  raised  and  adjudged  at  the  hearing  of  the 
appeal  in  Brooks  v.  Brooks,  12  8.  CI  422,  and  all  points  which 
could  have  been  raised  before  that  decision  was  made,  are  not 
now  open  for  consideration. 

2.  The  Circuit  Court  regains  it  jurisdiction  of  a  cause  when 
the  remittitur  is  issued  by  the  clerk  of  the  Supreme  Court. 
The  failure  to  file  it  in  the  Circuit  Court  is  a  mere  irregularity, 
which  is  waived  by  subsequent  proceedings  had  without  objec- 
tion. 

3.  A  counsel  fee,  admitted  to  be  reasonable,  for  services  ren- 
dered in  a  case  for  the  settlement  of  two  estates,  may  be  allowed 
without  requiring  a  bill  of  particulars ;  and  it  is  within  the  dis- 
cretion of  the  Circuit  Court  to  direct  in  what  proportions  the 

*Noe.  1110  and  1121  will  be  found  in  15  S.  C.  Reports,  pp.  581  and  602. 
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two  estates  shall  pay  these  counsel  fees,  and  also  the  tax  costs 
of  the  case,  and  such  direction  will  not  be  here  reviewed,  unless 
an  abuse  of  discretion  be  apparent. 

4.  It  is  not  a  valid  objection  to  a  commission  to  examine  wit- 
nesses, that  it  was  applied  for  by  attorney  and  not  in  person; 
nor,  that  after  notice  given  of  intention  to  apply  for  it,  a  propo- 
sition was  made  to  accept  the  affidavit  of  the  witness,  which 
proposition  was  declined  before  the  time  for  issuing  the  commis- 
sion expired ;  nor,  that  the  commission  was  not  issued  by  the 
referee  to  whom  the  whole  case  was  referred ;  nor,  that  it  was 
issued  by  the  deputy  clerk  and  not  by  the  clerk. 

5.  Qiuere:  Can  attorneys  appeal  in  their  own  names  and 
behalf  from  an  order  determining  the  amount  of  fees  to  be  paid 
them,  and  directing  how  and  by  whom  payable  ? 

6.  This  court  refused  to  disturb  the  order  in  this  case  disal- 
lowing some  counsel  fees  and  allowing  others,  fixing  amounts, 
and  directing  out  of  what  funds  and  by  whom  payable— no 
abuse  of  discretion  being  shown.  Opinion  by  McIver,  A.  J., 
November  21st,  1881.  i?.  G.  M.  Dunovanty  A.  J.  Norrisj  H, 
W.  Addison,  for  appellants.  J.  E,  Bacon,  Simonton  &  Barhr^ 
contra. 

Judgment  affirmed. 

No.  1128.     Mordecai  v.  Stutts.     November  Term,  1881. 

This  case  involved  the  construction  of  a  power  of  sale  con- 
tained in  a  mortgage  of  land,  in  words  following,  to  wit :  "And 
it  is  expressly  understood  and  agreed  that  if,  in  any  time  within 
the  period  aforesaid,  the  said  R.  R.  Stutts  should  fail  or  n^lect 
to  send,  consign,  ship  and  deliver  to  the  said  J.  H.  Parker  & 
Co.,  in  Charleston,  the  crude  turpentine  and  resin,  and  spirits  of 
tiu-pentine,  as  provided  in  said  bond,  and  the  conditions  and 
recitals  thereof,  according  to  the  true  intent  and  meaning  thereof, 
then,  on  such  default,  said  J.  H.  Parker  &  Co.  shall  have  the 
right,  if  they  see  fit,  to  consider  this  mortgage  forfeited,  and 
the  said  J.  H.  Parker  &  Co.,  their  executors,  administrators  or 
assigns  shall  be  at  liberty  (if  they  see  fit),  and  the  said  R  R. 
Stutts  does  hereby  authorize  and  empower  the  said  J.  H.  Parker 
&  Co.,  their  heirs,  executors,  administrators  or  assigns,  to  grant, 
bargain,  sell,  release  and  convey  the  said  real  estate,  with  its 
appurtenances,  at  public  auction,^'  &c. 
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And  the  mortgagees  having  made  sale  and  executed  titles,  and 
the  purchaser  having  brought  action  for  the  recovery  of  the  land 
and  proved  the  non-payment  of  the  debt  before  sale,  but  having 
made  no  proof  of  the  failure  by  the  mortgagor  to  ship  resin, 
crude  turpentine,  &c.,  Heldj  that  the  plaintiff  was  properly  non- 
suited. Opinion  by  Simpson,  C.  J.,  January  10th,  1882.  H. 
A.  M,  Smith,  for  appellant.     Tracy  &  Tracy,  contra. 

No.  1142.  Blanton  v.  Barn-well  County.  November 
Term,  1881.  The  fourth  section  of  the  act  of  March  12th,  1878, 
(16  Stat.  445,)  which  provided  that  the  county  of  Barnwell 
should  not  be  liable  in  criminal  cases  for  more  than  one-half  the 
fees  and  costs  allowed  by  law  to  constables,  was  a  special  provision 
as  to  the  manner  of  payment  and  in  relation  to  the  extent  of  the 
liability  of  that  county  in  certain  circumstances,  and,  therefore, 
was  not  repealed  by  the  act  passed  ten  days  afterwards  (16  Stat. 
624),  fixing  the  costs  and  fees  of  certain  officers  throughout  the 
State,  including  constables.  Opinion  by  McGowan,  A.  J., 
February  18th,  1882.  /.  /.  Maker,  for  appellant.  H.  M. 
Thompson,  contra. 

Judgment  reversed. 

No.  1144.  Gary  v.  Watson.  November  Term,  1881.  An 
attomey-at-law  brought  his  action  against  an  executrix  for  conn- 
sel  fees  due  him  by  the  testator  and  the  defendant.  Pending  a 
reference  on  the  issues  involved,  a  compromise  was  effected  and 
a  writing  signed  and  sealed,  which  provided  that  the  plaintiff 
should  retain  $2,500  out  of  funds  then  in  his  hands  belonging  to 
defendant  as  executrix,  in  full  settlement  of  his  claim  for  fees, 
and  should  pay  the  costs  of  his  attorneys  and  witnesses,  and  that 
defendants  should  pay  the  other  costs  of  the  case.  The  referee 
reported  these  facts,  and  that  the  reference  had  been  adjourned 
sine  die.  Meantime,  the  plaintiff,  deducting  the  $2,500,  and  also 
$531.62,  nulla  bona  taxed  cost^  due  him  in  cases  in  which  fees 
were  charged  in  the  account  sued  on,  and  deposited  the  balance 
in  bank  to  the  credit  of  defendant.  Defendant  refused  to 
receive  this  deposit,  and  thereupon  excepted  to  the  referee's 
report  upon  an  immaterial  point,  and  upon  the  further  ground 
that  the  agreement,  having  been  violated  by  the  plaintiff,  was  not 
binding  on  defendant,  and,  at  the  same  time,  she  gave  notice  of 
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a  motion  to  be  made  at  the  next  term  of  the  Circuit  Court  for 
an  order  reoommitting  the  report.  This  motion  and  the  excep- 
tions were  heard  by  Judge  Mackey  on  affidavits  submitted  by 
both  parties.  The  Circuit  judge  held  that  the  plaintiff  had 
violated  the  terms  of  the  settlement,  and  that  it  was  not,  there- 
fore, binding  on  defendant,  and  he  signed  the  order  of  reference 
asked  for.  On  appeal  by  the  plaintiff  to  this  court  it  was  held, 
that  (without  considering  how  an  inquiry  into  the  facts  should 
have  been  conducted,  inasmuch  as  the  mode  of  hearing  on  affi- 
davits was  pursued  without  objection,)  the  only  point  here  to  be 
determined  was  whether  there  had  been  a  settlement;  and  the 
affidavits  showing  that  the  minds  of  the  litigants  never  met— 
that  the  plaintiff  was  agreeing  only  to  a  settlement  of  the  account 
sued  on,  and  the  defendants  only  to  a  settlement  of  all  demands— 
that  there  was  no  settlement.  And  upon  this  ground  the  order 
of  reference  was  affirmed.  Opinion  by  McIver,  A.  J.,  Feb- 
ruary 23d,  1882.  /.  C  Sheppardy  Ertieat  Gary,  for  appellants. 
J.  F.  Carroll,  3L  C  BuUer,  C.  L,  Woodward,  contra. 

Three  months  after  this  opinion  was  filed,  but  before  remittiiwr 
sent  down,  an  order  was  passed  per  curiam  correcting  an  error 
in  the  opinion  in  the  title  of  the  cause. 

No.  1146.     State  v.  Sweat.     November  Term,  1881. 

1.  After  conviction  of  defendant  on  a  charge  of  murder,  and 
before  sentence,  he  moved  in  the  Circuit  Court  for  a  new  trial, 
upon  the  grounds  of  surprise  and  newly-discovered  evidence, 
supporting  his  motion  by  affidavits.  The  motion  was  refused. 
Held,  on  appeal,  that  the  motion  and  affidavits  were  exclusively 
for  the  determination  of  the  Circuit  judge,  and  that  the  Supreme 
Court  could  not  consider  the  question. 

2.  The  act  of  December  21st,  1880,  (17  Stat.  336,)  which  pro- 
vides that  a  prisoner  charged  with  murder  may  be  indicted  and 
tried  either  in  the  county  where  the  injuries  were  inflicted,  or  in 
the  county  where  death  ensued,  does  not  apply  to  a  trial  for 
murder  resulting  from  blows  inflicted  July  2d,  1880.  In  this 
case  the  deceased  died  July  21st,  1880. 

3.  It  being  proved  that  deceased  died  in  Eiehland  county  from 
wounds  received  at  the  house  of  the  prisoner,  who  was  her  hus- 
band, the  Circuit  judge  committed  no  error  of  law  in  refusing  to 
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direct  a  verdict  of  acquittal  for  failure  on  the  part  of  the  prose- 
cution to  prove  that  the  wounds  were  inflicted  in  Richland,  for 
the  jury  might  have  reached  the  conclusion  from  these  facts,  and 
in  the  absence  of  proof  to  the  contrary,  that  the  injuries  were 
inflicted,  as  allied,  in  Richland  county.  Opinion  by 
McGowAN,  A.  J.,  February  28th,  1882.  /.  T.  Seiblea,  for 
appellant.     Bonhdm,  solicitor,  contra. 

No.  1148.    Shaflfer  v.  Shaffer.     Novertiber  Term,  1881. 
Frederick  Shafler  died  June  14th,  1859,  leaving  of  force  a 
last  will  and  testament,  which  was  as  follows : 

"  Item.  It  is  my  will  and  desire  that  all  my  property,  real  and 
personal,  be  kept  together  till  my  youngest  child  becomes  of  age 
(21  years),  and  the  income  be  appropriated  yearly  to  the  payment 
of  my  debts  and  the  support  and  maintenance  of  my  wife  and 
children  in  their  minority. 

"  Item.  After  all  my  just  debts  are  fully  paid,  and  the  support 
and  maintenance  of  my  wife  and  children  are  provided  for,  n'om 
time  to  time  out  the  income  of  my  property,  I  then  desir^  my 
executrix  and  executor  from  time  to  time,  from  the  surplus,  to 
pay  each  of  my  children  ($5,000)  five  thousand  dollars. 

"  Item.  My  daughter,  Elizabeth  W.  Shaffer,  having  received 
from  me  n^roes  to  the  amount  of  ($5,000)  five  thousand  dollars, 
I  consider  her  as  having  already  received  the  amount  provided 
for  in  the  above  clause. 

"  Item.  It  is  my  will  and  desire,  so  long  as  my  wife,  Elizabeth 
Shaffer,  remains  my  widow,  that  she  and  my  children  shall  have 
the  use  of  the  income  derived  from  my  property.  But  should 
she  marry,  then  she  shall  no  longer  exercise  the  control  of  execu- 
trix over  my  property,  or  have  any  interest  or  benefit  therein, 
and  the  property,  real  and  personal,  shall  be  divided,  share  and 
share  alike,  amongst  my  children,  provided  the  youngest  has 
become  of  age.  I  do  hereby  nominate  and  appoint  my  wife, 
Elizabeth  Shaffer,  executrix,  and  my  son,  Frederick  J.  Shaffer, 
my  executor  of  this  my  last  will  and  testament,  dated  Charleston, 
South  Carolina,  second  day  August,  1845.'^ 

At  the  date  of  this  will  testator  had  nine  children,  nearly  all 
of  whom  were  minors,  and  at  the  time  of  his  death  ten  children, 
two  of  whom  were  minors,  and  the  youngest  attained  her 
majority  in  1867.  At  his  death  his  estate  was  worth  $162,000. 
A  plantation,  of  which  he  died  seized,  was  sold  in  1859  for 
$50,000,  under  a  bill  in  the  Court  of  Equity,  filed  by  his  execu- 
trix and  executor,  and  in  that  proceeding  the  widow  made  no 
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claim  of  dower,  and  the  case  has  long  since  ended.  Other  real 
estate  was  purchased  by  the  executors.  After  testator's  death, 
the  widow  resided  in  Charleston  and  then  in  Marion.  Some  of 
the  children  lived  with  her  all  the  time,  some  off  and  on,  and 
some  not  at  all.  The  daughter  Elizabeth,  upon  her  husband's 
death  in  1869,  returned  to  her  mother  with  two  daughters,  and 
died  in  1871.  One  of  these  daughters  remained  with  her  grand- 
mother until  in  1879,  and  the  other  is  still  there.  The  children 
all  received  moneys  from  the  executors,  but  none  of  them  to  the 
extent  of  $5,000.  Frederick  J.  Shaffer  died  after  this  action 
was  commenced.  The  present  value  of  the  estate  is  $84,767.37. 
The  object  of  the  action  was  to  obtain  a  construction  of  the  will 
and  a  settlement  of  the  estate,  and  the  widow  demanded  dower. 
It  was  instituted  in  January,  1880,  by  the  executrix  and  execu- 
tor, against  the  children  of  testator,  and  the  children  of  his 
deceased  children.     Held — 

1.  That  there  was  to  be  no  division  while  the  widow  lived 
and  remained  unmarried,  but  the  property  was  to  be  kept 
together  for  the  payment  of  debts  and  for  the  maintenance  of 
his  wife  and  children,  but  upon  the  widow's  marriage  was  to  be 
divided,  if  the  children  were  all  then  of  age,  and,  if  not,  as  soon 
as  the  youngest  became  of  age.  If  the  widow  did  not  again 
marry,  then  she  and  the  children  were  to  have  the  use  of  the 
income  derived  from  the  property  for  and  during  the  life  of  the 
widow.  But,  if  the  widow  consents  to  a  division  now,  upon 
satisfactory  provision  being  made  for  her,  the  court  may  so  order. 

2.  The  pro\Tsions  of  this  will  in  favor  of  the  widow  were 
intended  by  testator  to  be  in  lieu  and  bar  of  dower.  The  con- 
duct of  the  widow  in  the  sale  of  the  plantation,  the  re-invest- 
ment of  the  proceeds  without  claim  of  dower,  the  occupation  of 
the  homestead,  and  in  other  respects,  suflSciently  indicated  her 
determination  to  take  under  the  will,  and  she  cannot  now  be  per- 
mitted to  make  her  election  to  take  against  the  will.  Thee 
principles  are  not  affected  by  the  fact  that  the  remainder  in  these 
lands  are  not  disposed  of  by  the  will. 

3.  The  support  and  maintenance  provided  for  the  children 
was  only  to  be  during  their  minority,  and  as  they  respectively 
attained  to  the  age  of  twenty-one,  they  were  to  have  the  "  use  of 
the  income "  in  the  shape  of  a  legacy  of  $5,000,  to  be  paid  to 
each  out  of  the  surplus  income. 
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4.  The  losses  of  the  estate  having  made  it  impossible  to  pay 
these  legacies  of  $5,000  to  each  of  the  children,  they  are  entitled 
to  receive  it  out  of  the  corpus  before  partition  is  made.  In 
ascertaining  balance  due  on  this  legacy,  amounts  received  for 
support  and  maintenance  during  minority  should  not  be  deducted, 
but  all  sums  received  after  majority  are  proper  credits  on  the 
l^acy. 

5.  This  l^acy  bears  interest  from  one  year  after  testator's 
death.  Opinion  by  McGowan,  A.  J.,  March  4th,  1882.  8. 
Lord,  Jr.y  CI  A.  Woods,  for  plaiutifife.  W.  W.  Harllee,  Johnson 
&  Johnson;  Townsend  &  McKerdU,  for  defendants. 

Decree  modified. 

No.  1150.     Simril  r.  Coleman.     November  Term,  1881. 

Defendant  employed  plaintiff  to  do  some  work  for  him,  which 
he  was  to  pay  for  as  it  progressed,  the  first  payment  to  be  "  $138 
and  four  Chester  county  bonds  of  the  face  value  of  $100  each, 
taken  at  the  valuation  of  $308,  including  accrued  interest.^' 
This  contract  was  in  writing,  and  dated  October  10th,  1879. 
On  November  7th,  1879,  the  first  payment  being  due,  defendant 
paid  to  plaintiff  $138  in  money,  and  gave  to  him  four  Chester 
county  bonds,  and  took  his  receipt  for  $446.  Afterwards,  plain- 
tiff discovered  that  the  coupons  of  January  1st,  1879,  had  been 
cut  off.  The  work  being  done,  plaintiff  sued  for  a  balance  due 
him  on  his  contract,  and  credited  the  account  with  $418,  paid 
November  7th,  1879. 

These  bonds  bore  seven  per  cent,  interest,  payable  annually. 
No  interest  was  payable  on  the  issue  until  January  1st,  1879, 
and  could  not  be  collected  until  the  taxes  were  paid  in  October, 
after  they  fell  due,  when  they  could  be  used  in  paying  taxes. 
At  the  trial,  the  presiding  judge  (Fraser)  refused  to  permit 
defendant  to  prove  that  when  he  bought  these  bonds  the  cou- 
pons of  January  1st,  1879,  were  missing.     Hdd — 

1.  That  in  this  ruling  there  was  no  error — the  evidence  was 
irrelevant^ 

2.  That  the  written  contract  required  the  delivery  of  bonds 
with  the  coupons  of  January,  1879,  attached. 

3.  That  there  was  no  error  in  permitting  plaintiff  to  prove 
the  condition  of  the  bonds  when  he  received  them,  and  the  error 
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in  the  receipt  given  for  $446,  notwithstanding  the  complaint 
made  no  allegations  of  mistake. 

4.  When  the  brief  makes  no  statement  of  what  the  judge 
charged,  this  court  cannot  say  whether  there  was  error  in  the 
charge.  Opinion  by  McGtOWAN,  A.  J.,  March  4th,  1882.  5. 
P.  JBamifton,  for  appellants.    J".  &  J.  Hemphill,  contra. 

Judgment  affirmed. 

No.  1151.     Jones  v,  Clarkson.     November  Term,  1881. 

C.  rented  land  to  J.  for  $37,  and  agreed  to  advance  $80  nuiet 
lien  to  make  his  crop,  which  latter  lien  was  signed  by  J.  and  his 
wife,  and  filed.  In  the  fall,  J.  owed  C.  the  rent,  $94.75  for 
advances,  $45  for  guano  and  $15  on  a  note.  J.  paid  C.  $114.15 
in  cotton  made  on  the  rented  land,  giving  no  directions  as  to  its 
application.  C.  applied  the  payment  first  to  the  rent,  next  to 
the  debt  due  for  guano,  next  to  the  note,  and  the  balance  to  the 
account  for  advances,  and  then  brought  action  before  trial  justice 
H.  to  recover  the  balance  due,  and  procured  an  attachment 
which  was  levied  by  a  constable  on  a  bale  of  cotton  made  by  J. 
or  his  wife  on  this  land.  The  constable  stored  it  in  C.'s  gin- 
house,  where,  without  C.'s  &ult,  it  was  burned  before  the  trial. 
What  became  of  that  action  does  not  appear.  A  few  days  after- 
wards, this  action  was  instituted  by  Mrs.  J.  against  C.  and  the 
constable,  before  trial  justice  F.,  to  recover  the  value  of  this 
bale  of  cotton,  which  was  alleged  to  be  her  property.  F.  gave 
judgment  for  the  defendants,  and  the  Circuit  Court  affirmed  it, 
and  a  further  appeal  to  this  court  was  dismissed. 

The  following  points  were  decided : 

1.  A  warrant  to  enforce  an  agricultural  lien  can  be  issued 
only  by  the  clerk  of  court,  and  executed  only  by  the  sheriff. 

2.  But  the  creditor  may  sue  for  his  debt  by  ordinary  action, 
and  the  trial  justice  has  jurisdiction  to  issue  in  such  action  an 
attachment,  which  could  not  in  another  action  be  questioned  for 
irregularity. 

3.  If  the  debt  was  paid  before  the  action  was  instituted  by  C, 
then  the  process  was  void.  But  it  was  not  paid,  for  although 
C.  had  no  right  to  apply  the  payments  realized  from  the  crops 
covered  by  the  lien  to  his  unsecured  claims,  he  could  apply  it 
first  to  the  payment  of  the  rent  (which  was  less  than  one-third 
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of  the  crop  made) ;  and  the  remainder  applied  to  the  account  for 
advances,  left  a  small  balance  still  due. 

4.  It  cannot  be  said  that  cotton  made  on  the  leased  premises 
could  not  be  attached,  even  if  made  by  J.^s  wife.  Opinion  by 
McGowAN,  A.  J.,  March  4th,  1882.  U.  -B.  Brooks^  for  appel- 
lant.    Andrew  Orawfordy  contra. 

No.    1152.     Benedict  v.  Rose.     November  Term,  1881. 

This  was  an  action  on  a  promissory  note  made  by  Neagle,  and 
endorsed  by  Carpenter  and  Rose,  and  payable  at  one  of  the  banks 
in  the  city  of  Columbia,  where  all  the  parties  resided.  Rose, 
the  appellant  here,  denied  his  signature  and  notice  of  protest. 
The  plaintiff  proved  demand,  non-payment,  and  notice  of  protest 
sent  through  the  mails  addressed  to  "  W.  E.  Rose,  Columbia,  S. 
C,"  with  printed  notice  on  the  back  of  the  envelope  requesting 
a  return  of  the  letter  if  not  delivered  in  five  days,  and  that  it 
had  never  been  returned.  Plaintiff  also  proved  that  such  service 
was  according  to  the  custom  of  all  the  Columbia  banks,  and  he 
also  produced  witnesses,  including  Neagle,  who  testified  that  the 
signature  of  Rose  was  genuine.  Defendant  denied  the  signature 
and  denied  receiving  notice  of  protest,  and  his  son  testified  that 
his  father  had  not  endorsed  the  note. 

The  judge  charged  that  the  jury  should  regard  both  plaintiff 
and  defendant  as  interested  witnesses,  and  should,  therefore, 
inquire  which  of  them  was  corroborated  by  witnesses  not  inter- 
ested in  the  case.  That  plaintiff  was  sustained  by  Mr.  Neagle, 
and  by  the  witnesses  claiming  to  know  the  handwriting  of 
defendant.  In  such  case  it  was  usual  for  defendant  to  produce 
other  witnesses,  either  skilled  in  detecting  false  signatures  or 
acquainted  with  defendant's  handwriting,  to  support  his  allega- 
tion of  the  forgery,  and  the  jury  had  the  right  from  defendant's 
failure  to  do  so  in  this  case  to  conclude  that  he  could  not  cor- 
roborate his  testimony  on  that  point.  That  if  the  custom  relied 
on  by  plaintiff,  as  to  the  notice  to  endorsers  living  in  the  same 
city  where  the  note  was  payable,  was  proved  to  the  satisfaction 
of  the  jury,  then  the  notice  sent  by  T.  H.  Gibbes,  Notary 
Public,  was  suflBcient  to  charge  the  endorsers,  and  there  was  no 
need  of  pt'oof  of  its  reception.  That  the  suflBciency  of  the 
notice  to  charge  the  endorsers  was  in  no  manner  affected  by  the 
endorsement  on  the  envelope. 
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Verdict  was  rendered  for  plaintiff  against  Rose  (judgment 
having  been  previously  obtained  against  Neagle  and  Carpenter), 
and  Rose  appealed. 

1.  This  court  held  that  under  the  proof  made  of  the  costom 
of  the  Columbia  banks,  the  notice  of  protest  was  properly  served, 
and  the  validity  of  the  service  was  not  affected  by  the  notice  on 
the  back  of  the  envelope. 

2.  Upon  the  charge  of  the  judge  as  to  the  signature  of  Roee, 
this  court  said :  "  The  fundamental  principle  of  our  system  of 
administering  justice  is  that  the  judge  shall  decide  the  law  and 
the  jury  determine  the  facts.  Const.,  Art,  IV.,  §  26.  This  is 
plain  enough  in  theory,  but  it  is  not  always  easy  to  carry  it  out 
in  practice.  In  most  transactions  which  fall  under  the  cognizance 
of  courts  in  the  administration  of  justice,  law  and  fact  are  so 
intermingled  and  blended  that  it  is  diflScult  to  draw  clearly  the 
line  l4iat  separates  them.  The  judge  is  required  to  announce  the 
law,  but  that  cannot  be  done  properly  until  the  facts  are  estab- 
lished. He  cannot  be  expected  in  every  case  to  announce  all 
the  law,  but  only  so  much  of  it  as  is  applicable  to  the  case  made 
by  the  facts.  It  is,  therefore,  absolutely  necessary  for  him  in 
discharging  his  part  of  the  duty,  not  only  to  understand,  but  to 
make  reference  to  the  facts,  which  must  constitute  the  basis  of 
the  law  he  announces.  Accordingly  the  constitution  declares 
that  (le  has  the  right '  to  state  the  testimony  and  declare  the  law.' 
What  is  the  proper  extent  and  scope  of  this  power  ?  It  has  been 
properly  held  that  'stating  the  testimony'  means  more  than 
repeating  it.  It  includes  the  idea  of  stating  it  in  its  logical- 
relations  to  the  propositions  which  it  is  to  support  or  contradict, 
as  well  as  to  the  principles  of  law  by  which  its  bearing  and  force 
ought  to  be  controlled,  or,  as  it  is  expressed  by  the  technical 
phrase,  '  summing  up.'  But  while  it  means  more  than  merely 
repeating  the  testimony,  the  other  part  of  the  provision  n^atives 
the  right  to  invade  the  proper  province  of  the  jury  by  expressly 
declaring  that  'judges  shall  not  charge  juries  in  respect  to  mat- 
ters of  fact.'  It  may  be  diflBcult,  or  even  impossible,  to  define 
with  precision  the  exact  limits  of  the  distinction  indicated,  but 
it  is  important,  for  many  reasons,  that  it  should  be  maintained. 
[After  citing  and  stating  the  ruling  of  the  court  in  State  v. 
Bailey,  1  8.  C.  1;  Redding  v.  Railroad  Company,  5  Id.  67,  and 
State  V.  White,  15  Id.  392,  the  opinion  continued.]     In  view  of 
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the  provision  in  the  constitution,  and  in  the  light  of  these  inter- 
pretations, we  are  of  opinion  that  the  judge  transcended  the  pre- 
scribed limits  when  he  charged  ^  that  in  such  cases  it  was  usual 
for  the  defendant  to  produce  other  witnesses,  either  skilled  in 
detecting  false  signatures  or  acquainted  with  defendant's  hand- 
writing, to  support  his  allegation  of  the  forgery,  and  the  jury 
had  the  right,  fix)m  the  defendant's  failure  to  do  so,  to  conclude 
that  he  could  not  corroborate  his  testimony  on  that  point.'  This 
was  not  merely  arranging  the  testimony  in  proper  and  logical 
order,  with  a  view  to  apply  the  law,  but  was,  in  effect,  the 
expression  of  an  opinion  to  the  jury,  drawn  from  the  supposed 
existence  of  a  usage  in  such  cases,  and  the  absence  of  all  testi- 
mony of  a  particular  character."  Opinion  by  McGowan,  A. 
J.,  March  4th,  1882.  Bachman  &  YouTnanSf  for  appellant. 
J.  T.  Sloan,  F.  W,  McMaster,  contra. 
New  trial  granted. 

No.  1153.    Shavr  v.  Cunningham.    November  Term,  1881. 

This  was  a  trial  by  a  jury,  in  the  Circuit  Court,  of  the  issue 
submitted  to  them  under  the  order  of  the  Supreme  Court  in 
Shaw  V.  Cunningham,  9  S.  C.  271,  namely:  whether  a  paper 
purporting  to  be  a  deed,  conveying  the  land  in  question  from  A. 
D.  Jones,  Sr.,  to  J.  G.  Jones,  had  been  delivered.  The  jury 
found  that  it  had  not  been  delivered.  Judge  Mackey,  presiding, 
thereupon  signed  a  paper  stating  that  the  court,  without  express- 
ing any  opinion  upon  the  merits,  had  rendered  judgment  in 
accordance  with  the  verdict  found,  and  from  this  judgment, 
appeal  was  taken.  Nearly  three  months  afterwards  he  filed  a 
decree  bearing  the  date  of  the  trial,  in  which  he  gave  a  state- 
ment of  the  case  and  his  own  conclusions  upon  the  facts,  and 
specifically  directed  judgment  for  defendants  upon  the  matters 
at  issue.     The  plaintiff  appealed  to  this  court.     Held — 

1.  That  the  error  assigned  in  the  failure  on  the  part  of.  the 
Circuit  judge  to  give  his  own  judgment  upon  the  question  of 
fact  submitted  was  cured  by  the  subsequent  decree. 

2.  That  the  form  in  which  the  judgment  was  rendered  fur- 
jiished  no  ground  for  a  new  hearing. 

3.  To  enable  this  court  to  say  whether  there  was  error  in  a 
judge's  charge  to  the  jury,  the  whole  charge,  or,  at  least,  so  much 
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as  embraces  fully  the  error  complained  of,  should  be  given  ia 
the  brief. 

4.  There  is  no  error  in  refhsing  to  charge  upon  a  hypothetical 
case  that  is  irrelevant  and  immaterial  to  the  issue. 

5.  There  is  no  error  in  refusing  to  charge  a  request  that 
assumed  facts  at  issue  to  be  proved,  and  stated  their  force  and 
effect. 

6.  The  fact  that  a  party  is  in  possession  of  a  deed  at  a  given 
time  is  not  conclusive  proof  in  all  cases  that  it  had  been  legally 
delivered.     It  may  have  been  found  or  stolen. 

7.  The  judge  could  not  charge  as  matter  of  law  that  the  deed 
had  been  delivered ;  it  was  the  fact  in  issue. 

8.  The  finding  of  fact  by  judge  and  jury  was  aflSrmed. 

9.  The  veiy  question  at  issue  being  whether  there  was  a 
delivery,  declarations  of  the  grantor  could  not  4iave  been 
excluded  upon  the  objection  that  they  were  subsequent  declara- 
tions. 

10.  Testimony  is  not  incompetent  by  reason  of  the  proviso  to 
Section  415  of  the  Code  of  Procedure,  where  the  witness  testifies 
to  transactions  or  communications  between  the  deceased  and 
other  persons,  or  to  independent  facts  within  his  own  knowledge, 
or  is  not  a  witness  against  the  representatives  of  the  deceased. 
Opiniok  by  Simpson,  C.  J.,  May  7th,  1882.  R.  A.  Lynchj 
for    appellant.       W.   H,   R,   Workman,   J.   H,   Rion,  contra. 

Judgment  affirmed. 

No.  1162.     Gary  r.  Burnett.     November  Term,  1881. 

1.  The  first  point  decided  in  this  case  is  thus  stated  in  the 
opinion:  "The  testimony  was  taken  by  a  referee,  who  was 
appointed  simply  for  that  purpose,  and  not  charged  with  the 
duty  of  hearing  or  determining  any  of  the  issues  in  the  case; 
and,  it  is  argued,  that  when  the  testimony  is  in  writing,  the  rule 
is  different  from  that  which  prevails  when  the  witnesses  are 
examined  orally  before  the  judge,  and  that  this  court  will  more 
readily  overrule  the  findings  of  fact  by  a  Circuit  judge  where  he 
hears  the  case  upon  written  testimony  than  in  those  cases  where 
the  witnesses  are  examined  orally  before  him.  We  think,  how- 
ever, that  the  rule  is  substantially  the  same,  and  before  this 
court  will  reverse  the  findings  of  fact  by  a  Circuit  judge,  even 
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wheD  based  upon  written  testimony,  we  must  be  satisfied  that 
the  clear  rcisult  of  undisputed  testimony  points  manifestly  to  a 
different  conclusion  from  that  reached  by  the  Circuit  judge. 
Where  the  testimony  is  conflicting  and  the  Circuit  judge  has,, 
upon  weighing  it,  reached  a  conclusion  which  can  be  supported 
by  the  testimony,  we  will  not  interfere,  although  there  may  be 
other  testimony  in  the  case  pointing  to  a  different  conclusion. 
We  are  not  to  substitute  our  judgment  for  that  of  the  Circuit 
judge  as  to  the  comparative'  weight  of  the  testimony.  It  is  only 
where  there  is  no  testimony  to  support  his  conclusion,  or  where 
manifest  error  is  shown,  that  this  court  will  undertake  to  over- 
rule a  finding  of  fact  by  a  Circuit  judge.  *  *  In  this  case, 
there  was  certainly  much  conflict  of  testimony,  and  we  cannot 
say  that  there  was  any  such  manifest  error  on  the  part  of  the 
Circuit  judge  as  would  warrant  our  interference.  On  the  con- 
trary, we  think  his  conclusions  may  very  well  be  supported  by  a 
review  of  all  the  testimony." 

2.  The  objection  that  the  decree  was  not  filed  within  the  time 
required  by  law,  cannot  avail  the  appellants.  Koon  v.  3funro, 
(9)  US.  a  140. 

3.  Testimony  taken  by  commission  should  not  be  stricken 
out  because  that  the  affidavit  upon  which  the  commission  issued 
was  sworn  to  before  one  of  the  attorneys  of  record  in  the  case. 
There  is  no  rule  of  the  Circuit  Courts  corresponding  to  Rule 
XVI.  of  this  court.  Opinion  by  McIver,  A.  J.,  March  8th^ 
1882.  Gary  &  Gary,  Bettia  &  Wardlaw,  for  appellants.  Butler 
&  Woodward,  J.  C,  Sheppard,  contra. 

Judgment  affirmed. 

No.  1163.  Bonham  v.  Railroad  Company.  November 
Term,  1881. 

Upon  the  return  of  this  case  to  the  Circuit  Court  after  the 
judgment  rendered  on  the  former  appeal  (13  aS,  C,  267),  it  was 
referred  to  the  master  to  inquire  and  report  whether  cotton 
packed  in  bales  was  classified  as  a  heavy  article,  or  as  an  article 
of  measurement,  according  to  the  custom  in  practice  with  rail- 
roads and  common  carriers  in  South  Carolina  in  December^ 
1846,  (the  date  of  the  charter.)  The  master  took  testimony  and 
reported  that  cotton  was  classified  by  common  carriers  in  Decem- 
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ber,  1846,  as  a  heavy  article.  This  report  was  oonfinned  by 
Judge  Pressley,  who  gave  judgment  peq>etually  enjoining  the 
defendant  from  transporting  ootton  in  bales  otherwise  than  as  a 
heavy  article,  subject  to  the  tolls  allowed  by  its  charter  for  the 
<»rriage  of  heavy  articles. 

On  appeal,  this  judgment  was  affirmed,  no  manifest  error 
being  shown  in  the  concurrent  finding  of  fact  by  master  and 
Circuit  judge.  There  was  no  evidence  to  show  that  cotton 
packed  was  ever  classified  as  an*  article  of  measurement,  most  of 
the  witnesses  stating  that  its  transportation  in  1^46  was  charged 
by  the  bale,  but  a  bale  was  explained  to  mean  a  certain  number 
of  pounds  of  cotton,  and  not  a  package  of  so  many  cubic  feet 
^'The  standard  by  which  the  railroad  determined  its  rate  was 
the  weight  and  not  the  size  of  the  bale.''  One  witness,  however, 
who  was  a  director  in  1852,  testified  that  cotton  was  charged  as 
i  heavy  article.  Opinion  by  McIver,  A.  J.,  March  11th, 
1882.  /.  H,  RioUy  for  appellant.  YoumatiSy  Attomey-Geaerd, 
J.  1\  RheUy  contra. 

No.  1164.    Crawford  iJ.  Schmidt.    November  Term,  1881. 

The  refusal  by  the  Circuit  judge  of  a  motion  for  continuance 
seldom  afforded  any  ground  for  a  new  trial,  even  before  1868, 
but  since  the  constitution  of  that  year  limiting  this  court  to  a 
<x)rrection  of  errors  at  law,  such  a  motion  is  addressed  solely  to 
the  discretion  of  the  Circuit  judge,  and  his  refusal  in  a  case  at 
law  furnishes  no  ground  for  the  interference  of  this  court. 
State  V.  McNinch,  13  S.  C.  452.  Opinion  by  .McIver,  A.  J., 
March  11th,  1882.  J.  T.  Seibles,  for  appellant.  J.  T.  SUm, 
contra. 

No.  1169.     Cleveland  v.  BryEint.     November  Term,  1881. 

This  was  an  action  for  breach  of  a  written  contract,  whereby 
plaintiffs  agreed  to  erect  a  building  according  to  plan,  and 
defendants  agreed  to  rent  the  same  at  $200  a  year,  payable 
quarterly,  and  to  keep  the  post  office  in  the  building  so  long  as 
the  defendant,  Bryant,  was  postmaster.  The  building  was  com- 
pleted in  December,  1873,  and  tendered  to  defendants,  and  they 
declined  to  receive  it.  A  few  days  afterwards  plaintiffs  brought 
this  action,  claiming  $1 ,000  damages.  The  case  came  up  on  excep- 
tions to  Judge  Kershaw's  charge  and  refusals  to  charge.  Hdd— 
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1.  This  court  will  not  consider  objections  raised  in  argument 
only. 

2.  There  was  no  error  in  refusing  to  chai^  "  that  the  ver- 
dict should  be  for  defendants^  nothing  being  due  for  rent  at 
time  of  action  brought,  or,  in  no  event,  could  it  be  for  more  than 
nominal  damages.^'  In  this  connection  the  court  say:  "It  is 
only  in  cases  destitute  of  facts  that  the  judge  is  warranted  in 
charging  as  requested  here.  A  judge  may  err  in  acceding  to 
requests  of  the  kind  made  in  this  case,  but  he  will  seldom  err 
in  refusing  them;  certainly,  in  such  refusals  as  to  matters  of 
fact  he  should  be  safe  from  reversal  by  this  court." 

3.  There  was  no  error  in  charging  the  jury  that  if  plaintiff 
built  the  house  according  to  contract  and  tendered  it,  that  a 
cause  of  action  arose  immediately  on  refusal  by  defendants  to 
take  it,  for  the  full  amount  of  damages,  present  and  prospective, 
which  were  the  necessary  and  direct  result  of  the  violation  of 
the  contract ;  and  that  the  measure  of  damages  would  be  $600 
less  the  amoimt  the  plaintiff  received  during  the  three  years  / 
that  Bryant  had  continued  to  be  postmaster. 

4.  A  charge  to  the  jury  upon  a  hypothetical  case  will  not  fur- 
nish ground  for  a  new  trial  where  it  was  immaterial  and  could 
not  have  affected  the  verdict.  Opinion  by  Simpson,  C.  J., 
March  14th,  1882.  /.  8.  jB.  Thomson,  for  appellant.  Bobo  & 
Khxlisk,  contra. 

Judgment  affirmed. 

No.  1170.     Todd  v.  Gray.     November  Term,  1881. 

Action  on  sealed  note  tried  before  Kershaw,  J.  Verdict  for 
defendant.  Motion  for  new  trial  refused.  Plaintiff  appealed. 
HM— 

1.  That  one  of  the  jurors  was  the  husband  of  a  third  cousin 
of  defendant  does  not  affect  the  validity  of  the  verdict.  And 
the  objection  comes  too  late  if  not  made  until  after  verdict. 

2.  The  fact  that  the  defendant's  son,  who  was  also  his  attor- 
ney, entertained  one  of  the  jurors  at  his  house  after  the  trial, 
but  during  the  term,  furnishes  no  ground  for  a  new  trial. 
Opinion  by  McIver,  A.  J.,  March  15th,  1882.  BaR  &  Watts, 
for  appellants.     /.  W.  Ferguson,  Y.  J,  Pope,  contra. 
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No.  1171.     Miller  v.  Bolt.     November  Term,  1881. 

This  was  an  action  for  enticing  away  and  harboring  a  hired 
servant  of  the  plaintiff.  "Witnesses  for  plaintiff  testified  that 
G.  W.  Miller,  husband  of  plaintiff,  Jhired  one  Hix  for  a  year, 
to  work  on  his  wife's  farm ;  that  Hix  knew  he  was  hired  for 
plaintiff;  that  there  were  no  conditions  in  the  contract ;  that  it 
was  well  known  in  the  neighborhood  that  the  farm  belonged  to 
plaintiff,  and  defendant  lived  on  the  adjoining  farm  and  had 
seen  Hix  at  work  on  Mrs.  Miller's  place,  and  that  before  the 
year  expired  Bolt  hired  Hix,  A  motion  was  made  by  defend- 
ant for  a  non-suit,  because  there  was  no  evidence  to  show  that 
he  knew  that  Hix  was  hired  by  plaintiff.  The  presiding  judge 
(Kershaw)  then  permitted  plaintiff  to  introduce  further  testi- 
mony, and  Hix  was  sworn.  He  testified  that  he  contracted  only 
with  G.  W.  Miller ;  did  not  know  Mrs.  Miller  in  the  transac- 
tion, and  did  not  know  that  her  husband  was  her  agent,  and 
that,  by  the  contract,  he  could  leave  at  pleasure.  The  judge 
then  ordered  the  non-suit.  On  appeal,  this  order  was  set  aside^ 
this  court  holding  that  there  was  some  testimony  to  sustain  the 
case  of  the  plaintiff.  Whether  it  was  suiBcient  should  have 
been  left  to  the  jury.  A  non-suit  in  inmtum  should  not  be 
granted  if  there  is  any  jnima  fa(Ae  evidence  in  support  of  the 
action.  Opinion  by  McIver,  A.  J.,  March  15th,  188^.  W. 
8,  Brown,  for  appellant.     Murray  &  Murray,  contra. 


Digitized  by 


Google 


INDEX. 


ACTION. 

1.  Single  ftction  not  maintainable 
against  executors  of  executor  and 
of  first  testator,  for  rents  of  land 
received  by  them  and  by  the  first 
executor,  j&inaarrf  v.  TTo^orc?,  2,  148 

2.  Action  and  attachment  are  distinct, 
and  may  be  dismissed  on  different 
grounds.   CaretonY.Dargan.S,  619 

3.  Action  may  be  tried  pending  appeal 
from  order  in  attachment.  Id. 
4,  619 

ADMINISTBATORS. 

See  ExEOUTOES.  '^ 

ADVANCEMENTS. 

1.  Fact  and  value  of.  referred  to  a  ref- 
eree.   Stokes  V.  Wallace,  2.  619 

ADVERSE  POSSESSION. 
See  LiHiTATiov  of  Aotiohs. 

AFFIDAVIT. 
See  Peaotioe,  1. 

AGRICULTURAL  LIEN. 
See  Liens,  1. 

AMENDMENTS. 
Su  Peaotioe,  2,  3. 

APPEALS. 

See  SUPEEME  COUET. 

1.  Finding  of  facts  by  Probate  judge 
are  of  no  influence  in  this  court, 
after  trial  in  Circuit  court,  of  issue 
of  will  or  no  will.  Prater  v.  Whit' 
tie,  2.  41 


2.  Verdict  of  a  jurv  in  a  chancery 
case  approved  by  the  judge,  affirmed. 
BreetUy  y.  Kemp,  1,  334 

3.  Findings  of  fact  by  the  Circuit  judge 
in  a  law  case,  are  final.  Kaphan  v. 
Ryan,  3,  352 

4.  And  rarely  overruled  in  equity, 
where  the  credibility  of  witnesses  is 
involved.    Id.  4,  352 

5.  Findings  of  fact  by  referee  and  Cir- 
cait  judge,  sustained.  McLaurin  v. 
WtUon,2,  402 
Shaw  V.  Cunninaham,  8,  631 
Bonham  v.  Railroad  Co.,  633 

by  master  and  judge  sus- 
Tood  V.  Bahh,  2,  427 

7.  Circuit  judge  sustained,  where  he 
differed  from  the  referee.  Maner  v. 
rnUon,  8,  470 

8.  Finding  of  fact  by  Circuit  Jud^e, 
overruled.  Kibler  v.  Mellwain, 
3,  550 

9.  Rule  of  this  court  on  appeals  from 
findings  of  fact  by  the  Circuit  judge, 
from  written  testimony.  Gary  v. 
Burnett,  1.  632 

10.  New  trial  not  granted  for  exclusion 
of  proper  testimony,  if  immaterial. 
McLaurin  v.  WiUon,  5,  402 

11.  Ruling  on  motion  for  continuance 
not  appealable.  State  v.  Dod%on, 
1,  453 

12.  Insufficiency  of  evidence  no  cnround 
of  appeal.    State  v.  Dodson,  10,   453 

13.  Time  for  appeal  runs  only  from  the 
notice  of  the  filing.  Maner  v.  Wil- 
ion,  I,  469 

14.  Exceptions  are  necessary  to  raise 
points  for  appeal.  Careton  v.  Bar- 
gan,  1,  619 

\ 
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15.  Action  may  be  tried  pending  ap- 
peal from  order  affecting  the  attach- 
ment.   Id.  4,  619 

16.  Objections  raited  only  in  arga- 
ment,  not  considered.  OUvdanav. 
Bryant,  1,  634 

17.  An  indefinite  exception  is  not  suffi- 
cient for  appeal.  State  v.  Oilreath, 
5,  100 

18.  Exclasivelv  for  Circuit  judge  to 
determine  the  facts,,  on  motion  to 
extend  time  to  prepare  case.  Strib- 
ling  V.  /oAtm,  1,  112 

19.  No  extension  allowed,  unless  ap- 

Slication   be   made    within    thirfy 
ays.    Id,  2,  112 

20.  To  Supreme  Court,  taken  before  act 
of  1878  took  effect,  not  affected  by 
it.    Alexander  v.  Alexander ,  1,  126 

21.  From  decree  of  November,  1878, 
dismissed,  because  not  taken  in  time. 
Id.  2,  126 

22.  Failure  to  charge  morev  strongly 
than  requested,  no  error.  Ellen  v. 
Men,  1,  132 

23.  Exceptions  referring  back  to  excep- 
tions to  referee's  report  are  not  in 
proper  form.     Bouknight  v.  Brown, 

1,  155 

24.  It  is  too  late  to  deny  in  this  court 
the  proof  of  a  matter  not  before 
questioned.    Id.  4,  156 

25.  Judgment  below,  correct  in  its  re- 
sult, confirmed. .  Farndl  v.  Maner, 

2,  348 

26.  Points  made,  or  which  could  have 
been  made,  in  this  court  cannot  be 
considered  at  a  subsequent  hearing. 
Brooks  V.  Brooks,  1,  621 

27.  Can  attorneys  appeal  in  their  own 
names  in  the  matter  of  counsel  fees  ? 
Id,  5,  621 

28.  Motion  for  new  trial  on  ground  of 
surprise,  and  after  discovered  evi- 
dence, is  exclusively  within  the 
discretion  of  the  Circuit  Court. 
State  V.  Sweat,  1,  624 

29.  This  court  cannot  declare  error  in 
a  charge  not  given  in  the  brief. 
Simril  v.  Coleman,  4,  627 


30.  The  whole  charge  should  appear  iIl^ 
the  brief.    SJiaw  v.  Ounningnam,  3». 

631 

APPLICATION  OF  PAYMENTS. 
See  Paymehts,  5,  9. 

ASSAULT  AND  BATTERY. 

1.  In  action  for  damages  for,  wealth  of 
defendant  may  baconsidered.    Mar- 
ris  V.  Marco,  4,  675- 

ASSESSMENT. 
^  Taxes. 

ATTACHMENT. 

1.  Action  and,  are  distinct  and  raay^ 
be  dismissed  on  different  grounds. 
OureUm  v.  Dargan,  3,  619 

ATTORNEYS. 

1.  The  judge  may  limit  the  cross-ex- 
amination to  one  counsel.  Stale  v. 
^ms,  9,  487 

2.  Cannot  be  authorized  by  comptroller- 
general  to  retain  their  fees  out  of 
money  collected  for  the  State.  Stoic 
V.  Oorhin,  4,  634 

3.  Such  authorization  violates  Art.  II., 
2  22,  of  the  constitution.   Id.b,    534 

4.  A  Circuit  judge  might  audit  a  proper 
fee  but  could  not  order  payment 
Id.  7,  534 

5.  Only  fraud  of  counsel  will  justi^  an 
interference  by  the  court  with  a 
judgment.    Iriy  v.  Henry,  3,     617 

6.  Can  attorneys  appeal  in  their  own 
names  in  the  matter  of  counsel  feeef 
Brooks  V.  Brooks,  5,  621 

7.  Affidavit  on  Circuit  before,  valid. 
Qary  v.  BumeU,  3,  "632 . 

8.  Counsel  fees  may  be  allowed  wi&OQt 
bill  of  particulars,  and  the  Circoit 
Court  can  direct  how  they  are  to  be 
paid.    Brooke  v.  Brook;  3.        621 

9.  Left  in  this  case  to  the  discretion  of' 
the  Circuit  Court.    Id.  6.  621 
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ATTOBNEY-GENERAL. 

1.  The  right  of,  to  sue  for  moneys  due 
the  State  is  ^iven  hy  an  act  which 
authorized  him  to  sue  persons  in- 
truding upon  property,  etc.,  of  the 
State.    StaU  v.  Corbin,  1,  633 

2.  Also  under  power  to  defend  rights 
of  the  State.    Id.  2,  534 

3.  And  the  legislature  heing  informed 
of  the  suit,  their  silence  was  ratifi- 
cation.   Id,  3,  634 


AUDITOR. 

1.  Notification  to,  of  tax  levy,  signed 
hy  chairman  of  hoard  of  commis- 
sioners, not  sufficient.  Dent  v. 
Bryce,  1,  1 


BANKRUPTCY. 

1.  Discharge  in,  does  not  extinguish  a 
debt.     mUon  v.  Kelly,  1,  216 

2.  Bankrupt  cannot  recover  his  share 
of  an  intestate  estate  without  ac- 
counting for  debt  due  before  bank- 
ruptcy.   Id.  2,  216 

3.  Assignee  in,  bound  by  all  proceedings 
in  State  court  in  cause  pending  at 
time  of  adjudication.  EibUr  v. 
Mcllwain,  1,  650 


BASTARDY. 
See  RE0OVEET  of  Real  Pbopebtt,  5. 

1.  Devise  to  friends  in  the  confident 
hope  that  they  would  convey  to 
bastards,  is  void  under  act  of  1795. 
Bouknight  v.  Brown,  6,  166 

2.  A  devise  to  S.,  a  bastard,  for  life  and 
then  to  such  children  as  she  may 
leave  alive,  is  a  contingent  re- 
mainder, and  if  valid  under  act  of 
1796,  fell  with  destruction  of  S.'s 
estate.    Id.  7,  156 


BILLS  AND  NOTES. 
8u  Nbootiablx  Ihsteumehts. 


BILL  OF  REVIEW. 
Su  Pbaotioe,  18. 

BOND. 

1.  In  this  case  was  for  balance  due  at 
maturity,  and  the  intermediate  trans- 
actions were  not  limited  by  the  pen- 
alty.    WiUe  V.  Wolfe,  5,  267 

2.  Contract  requiring  delivery  of  bonds 
and  accrued  interest,  construed. 
^mril  V.  Coleman,  2,  627 

3.  Op  Ihdemhitt  for  receipt  of  con- 
federate money  falling  due  in  Jan- 
uary, 1864.  imposes  no  obligation. 
WiJUon  V.  Braddy,  3,  517 

4.  Not  even  if  decree  for  such  receipt 
was  rendered  in  a  cause  to  whicn, 
however,  obligor  was  not  a  party. 
Id.  4,  517 

5.  Fob  Titles.  Endorsees  of  note 
given  for  land  under,  may  recover 
dht  of  the  land.  Walker  y .  ku,2,  76 

6.  Rent  note  afterwards  given  by  ven- 
dee awarded  to  endorsees.  Id,  3,    76 

7.  One  holding,  is  entitled  to  the  land 
in  preference  to  one  who  claims  as 
purchaser  (with  notice)  at  sherif's 
sale  of  this  land  as  the  property  of 
the  vendor.     Coney  v.  timmoni.  \, 

378 

BREACH  OF  PEACE. 

1.  May  not  be  committed  by  owner  of 
property  in  retaking  it  from  a  claim- 
ant.   Marrii  v.  Marco,  1,  575 


CAPITAL  STOCK. 
SeeST0OK, 


CARRYING    CONCEALED 
WEAPONS. 

See  Cbihihal  Law,  11. 


CASES  CRITICISED. 

I.Bradley    v.    Fisher,  13  Wall.  335, 
approved.    McOall  v.  Cohen^  4,    445 
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2.  Bulow  V,  Witte.  3  8.  0,  323.  ap-- 
proved.     Trapitr  v.  Waldo,  2,     276 

3.  Coleman  v.  Scnrry.  14  3  C.  166,  ap- 
proved.   Striblvng  v.  John$,  2,    112 

4.  Gourdin  v.  Read.  8  Rich.  230,  recog- 


nized  and  followed. 
liarM,  3. 


693 


5.  Hellams  v.  Abercrombie.  \b  8.  0. 
110,  approved.  MUU  v.  WiUxarM, 
1.  593 

6.  Hill  V.  Watflon,  10  8.  C.  275,  ap- 
proved.    Yaie»  V.  Oridley,  1,      496 

7.  Hull  V  Hull.  2  6^ro6A.  Eq.  192,  ex- 
plained.    Bouknight  v.  i?roum,  7, 

156 

8.  Ivy  V  Claweon,  14  8.  C.  272,  ap- 
proved.   Small  V.  8maU,  64 

9.  Joplin  V.  Carrier,  11  8.  C.  327,  ap- 
proved.    Williami  v.  Jrfty,  2,     371 

10.  Kapp  &  Rothschild  v.  Lojrns,  13 
8.  C,  288,  difltingaiflhed.  £evn8  y. 
Brown,  7,  58 

11.  Koon  V.  Monro  (9).  II  8  0.  140, 
approved.    Oary  v.  Burnett,  2,    632 

12.  Kottman  v.  Ayer,  1   Strobh.  553, 
•approved  and  followed,     Campbell 

V.  i^oan.  2,  107 

13.  Langston  v.  Railroad  Co.,  2  8.  C. 
248,  approved.    MobUy  v.  Davega, 

73 

14  Neely  v.  McFadden,  2  ifif.  C.  169. 

does  not  govern  the  dealings  of  a 

trnatee.    Slohei  v.  Wallace,  1,     619 

15.  Rowe  V.  Moses,  9  Etch.  426,  recog- 
nized and  followed.  Sarrit  v. 
Marco,  4,  575 

16.  Sams  r.  Railway  Co.  (3),  15  ifif.  a 
484,  approved.    Tutt  v.  iJaiiway  Co., 


4, 


365 


17.  Smith  A  Melton  v.  Walker,  6  8.  C. 
174,  distioguiahed.  Yatet  v.  Grid- 
ley,  1,  496 

18.  State  V.  Columbia.  6  8.  C.  1,  recog- 
nized and  followed.  Charleston  v. 
Ohver,  2,  47 

19.  State  V.  Hayne,  4  8.  C.  403,  recog- 


nized and  followed.     CharhUon  v. 
Olwer,  2,  47 

20.  SUte  V.  Mcfi:ettrick.  14  8.  C.  346. 
reconciled  with  State  v.  Simmons,  4 
8.  a  75.    8UiU  V,  aim,  3.  486 

21.  State  V.  Simmons.  4  8.  C.  75,  ex- 

Slained  and  reconciled  with  State  v. 
[cKettrick.  14  8.  C.  346.    8taU  t. 
iSifiM,  3,  486 

22.  State  v.  Stephens,  13  8.  C.  285,  ap- 
proved.   8tate  v.  Clybum,  2,      375 

23.  State  v.  Workman  (4  and  5).  15  S. 
C,  541,  approved.  btaU  v.  Dodion, 
4. 5.  453 

CHALLENGES. 

8u  JuBiBs.  5.  7. 


CHAMBERS. 
8U  COITBTS,  19,  21. 

CHANGING  VENUE. 
8ee  Pbaotios,  35. 

CHARGING  JURIES. 

1.  The  jury  must  accept  Uie  law  as 
charged.    Dent  v.  Bryce,  6,  2 

2.  A  charge  assumed  to  be  that  which 
would  be  correct.  State  v.  GUreaih, 
3,  100 

3.  It  is  for  the  jury  to  say  whether  the 
case  is  proved.    Id,  4,  100 

4.  Failure  to  charge  more  strongly 
than  requested,  no  error.  EUen  v. 
ELUn,  1,  132 

5.  The  charge  here  was  a  charge  on 
the  facts.     Howard  v.  WoffSrd,  3, 

148 

6.  One  indicted  for  carrying  a  con- 
cealed weapon  is  entitled  to  have 
the  jury  chareed  that  the  weapon 
must  be  conceited.  8tatt  v.  Johnum, 
1,  187 

7.  The  charge  here  held  not  to  be  a 
charge  on  facts,  but  illuBirative  of  a 
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principle.     Htzsimont 
fuini  Co.,  3, 


V. 


Ouana- 
192 


S.  Where  there  is  any  evidence,  points 
should  be  raised  by  requests  to 
charge.   Moggv.Fincmet/f4,       387 

9w  New  trial  granted  because  jury  were 
led  to  be  governed  by  facts  in  proof, 
and  not  by  those  known  to  the  de- 
fendants  at  time  of  arrest.    Id.  11, 

388 

10.  No  error  in  neglecting  to  inform 
jury  that  they  might  recommend  to 
mercy.    Slate  v.  Vodson,  8,        453 

11.  No  error  in  charging  on  facts  not 
pertinent.    State  v.  Sinn,  8,        487 

12.  The  Circuit  judge  properly  con- 
strued an  order  of  court,  and  left 
fact  arising  thereunder  to  jury. 
State  V.  Corbin,  6,  634 

13.  Irrelevant  remarks  of  judge  no 
ground  for  a  new  trial.  State  v. 
Corbin,  11,  534 

14.  Charge  should  not  be  considered 
abstractly.   Harris  Y.Marco,  2,   575 

15.  Judge  cannot  charge  that  fact  ex- 
ists, if  any  evidence  to  the  contrary. 
WiUon  V.  Railroad  Co.,  2,  588 

16.  What  is  a  charge  on  facts,  stated. 
Benedict  v.  Rose,  2,  629 

17.  Refusal  to  charge  on  hypothetical 
case  not  error.  Shaw  v.  Cunning- 
ham, 4,  631 

18.  Nor  to  charge  on  assumed  facts. 
Id.  5,  631 

19.  No  error  in  refusing  to  direct  a  ver- 
dict.    Cleveland  v.  Bryant,  2,      634 

20.  Charge  on  hypothetical  case,  if  not 
material;  no  ground  for  a  new  trial. 
Id.  4.  634 

21.  Facts  involved  in  probable  cause 
for  arrest  and  bail,  properly  left  to 
the  jury.   HoggY.Pmchney,^,    387 

22.  Where  plaintiff's  title  is  admitted, 
but  the  right  of  possession  is  in 
issue,  the  judge  erred  in  saying  that 
the  plaintiff  was  entitled  to  recover. 
TuU  V.  R.  R.  Co.,  1.  365 


CHATTEL  MOETGAQES. 
See  MoBTOAQES,  10. 

CIRCUIT  JUDGE. 
See  Chaboihq  Jubies  ;  Courts. 

1.  Not  bound  by  the  verdict  of  a  jury 
in  chancery.  Small  y.  Small,  1,     64 

2.  On  motion  to  extend  time  to  prepare 
case,  the  determination  of  the  tacts 
is  exclusively  with  the  Circuit  judge. 
Stribling  v.  Johns,  1,  112 

3.  Another  Circuit  judge  may  grant  a 
new  trial  on  after- discovered  evi- 
dence.   Durant  v.  Philpot,  1,      116 

4.  Findings  of  fact  by,  in  a  law  case, 
are  final.   Kaphan  v.  Ryan,  3,    352 

5.  And  rarely  overruled  in  equity 
where  the  credibility  of  witnesses  is 
involved.    Id.  4,  352 

6.  One  cannot  review  the  action  of 
another.     Warren'  v.  Simon,  1,  2, 

362 

7.  May  dismiss  complaint  without  mo- 
tion.   McCall  V.  Cohen,  I,  445 

8.  May  limit  cross-examination  to  one 
counsel.    State  v.  Sims,  9, '  487 

9.  May  issue  mandamus  at  chambers. 
State  V.  R.  R,  Co.,  4,  524 

10.  Might  audit  amount  due  attorneys 
for  services  rendered  the  State,  but 
could  not  order  payment.  State  v. 
Corbin,  7,  534 

11.  Must  give  his  own  judgment  on 
facts  in  chancery  cause,  notwith- 
standing verdict.  Orierson  v.  Har- 
mon, 1,  618 

12.  Continuance  is  wholly  in  discretion 
of.     Crawford  v.  Schmidt,  634 


CITY  COURT  OF  CHARLESTON. 
See  Courts,  27. 

CLAIM  AND  DELIVERY. 

1.  Action  in  trial  justices'  court  to  re- 
cover   personal    property    requires 
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affidavit,  but  is  it  bo  in  Circoit  oonrt 
when  brought  there  by  appeal? 
WiUiam$  v.  Irhy,  1,  871 

2.  Plaintiff  m^j  elect  to  treat  ench 
action  when  it  reaches  the  Common 
Pleas,  as  an  action  for  damages.  Id, 
2,  371 

3.  Owner  cannot  retake  his  property 
from  a  claimant  with  breach  of  the 
peace.    Harm  y.  Marco ^  1,        675 


CLERK  OF  COURT. 

1.  Illegal  fees  charged  by,  may  be  re* 
covered  by  coanty,  although  audited, 
approved  and  paid.  County  v.  Mil- 
Ur,  Clerk,  5,  244 

2.  And  the  penalty  for  such  excessive 
charges  may  be  recovered  by  the 
county  as  a  party  injured.    Id.  6, 

245 

3.  Commission  issued  by  deputy  clerk 
is  valid.    Brooks  v.  iroo%$,  4,    621 


CODE  OF  PROCEDURE  * 

1.  Does  not  govern  the  limitation  of  an 
action  that  arose  before  its  adoption. 
Bolt  V.  Dawkins,  1,  198 

2.  Defenses  analyzed  and  how  to  be 
pleaded.    Lupo  v.  True,  3,         580 

3.  Section  62,  trial  on  appeal  from 
Probate  courts,  construed.  Brater 
V.  Whittle,  46 

4.  Section  74,  subd.  10,  requires  affida- 
vit to  give  trial  justice  jurisdiction 
in  claim  and  delivery.  WiUiamt  v. 
Irby,  373 

5.  Section  138  gives  Probate  judge 
authority  to  appoint  a  Ruardian  ad 
litem,     Trapier  v.  Wal&,  277 

6.  Section  142  does  not  require  tenants 
in  common  to  join  in  suit  for  recov- 
ery.   Bannister  v.  Bull,  229 

7.  Section  144  does  not  require  leave 
to  file  supplemental  complaint  on 
decease  of  party.    BamellY.  Maner, 

349 


8.  Section  146,  place  of  trial  for  fore- 
closure stated.     TVapier  y.  Waldo, 

280 

9.  Sections  146-149,  place  of  trial, 
stated.    Id.,  283 

10.  Section  149  gave  jurisdiction  of 
causes  in  other  counties  until  its 
repeal.    Id.,  276 

11.  Section  158,  what  required  in  affi- 
davit for  publication  of  summons. 
Yates  V.  Cfridley,  499 

12.  Section  158,  subd.  5.,  does  not  au- 
thorize foreign  defendant  to  vacate 
judgment    on    motion    after    sale. 

Yates  V.  QridUy,  5,  496 

13.  Section  165,  subd.  2,  requisites  of 
complaint,  stated.  Hogg-^.Findcney, 

14.  Section  171  permits  oral  demurrer 
to  counter-claim,  raising  questions 
of  jurisdiction.    StaU  v.  Oorbin,  645 

15.  Section  173,  separation  of  defenses, 
stated.     County  v.  KUler,  256 

16.  Section  173,  authorizing  several 
defenses,  stated.    Cooper  v.  SmiJth, 

333 

17.  Section  191,  matters  not  denied  by 
answer,  admitted.  Lupo  v.  True,  685 

18.  Section  196,  as  to  amendments, 
considered.  Howard  y,  Wcfford,  15i 

19.  Section  196,  held  to  permit  amend- 
ment here.     Ihrrant  v.  OiUelson,  2, 

232 

20.  Section  200.  requiring  leave  to  file 
supplemental  complaint,  stated.  Btr- 
neUv.  Maner,  360 

21.  Section  268,  what  a  judgment  is, 
stated.    Moore  v.  Holland,  27 

22.  Section  288,  duty  of  clerk  to  enter 
judgment,  stated.     Cooper  v.  Smith, 

833 

23.  Section  313,  as  to  lien  of  judgments 
did  not  impair  obligation  of  ooa- 
tractB.    Moore  v.  Holland,  3,       15 


^nie  figures  here  refer  to  the  sections  as  numbered  in  the  first  edition  of  the  Code. 
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24.  Section  329-337,  as  to  costi,  stated 
and  considered.    Leun$  Y,Br<non,  60 

25.  Section  330,  and  its  proviso,  limit- 
ing costs  to  amount  of  jadment, 
repealed  by  17  Stat.  303,  Id.\    68 

26.  Section  337,  anthorizee  costs  to  be 
inserted  in  tbe  judgment.  Xetnt  v. 
Brown,  1.  58 

27.  Section  357,  time  for  appeal,  was 
repealed  by  act  of  1878  (16  Stat. 
698).     Alexander  v.  Alexander ,  1. 

126 

28.  Section  360  requiring  bond  if  sale 
made  after  appeal,  considered.  I^te 
V.  Oilreath,  104 

29.  Section  364  does  not  prevent  trial 
of  cause  on  merits  pending  appeal 
from  order  setting  aside  attacbment. 
Oureton  v.  Dargan,  4,  619 

30.  Section  415,  proviso,  construed. 
Sliaw  V.  OunningJiam,  10,  631 

31.  Does  not  prevent  testimony  of 
heir  as  to  conversation  between  an- 
cestor and  third  person.  McLaurin 
V.  Wilson,  3,  402 

32.  Section  465,  that  code  applies  to 
subsequent  proceedings,  stated. 
Bamell  v.  Maner,  349 


COLOR  OF  TITLE. 
See  Beoovebt  Real  Pbofebtt,  8. 

COMMISSIONER  IN  EQUITY. 

1.  Order  of,  known  to  parties,  binding, 
but  not  where  tbey  nad  no  notice  of 
reference  or  report.  Wright  v.  Her- 
hng,  4,  620 

COMMISSION   TO  EXAMINE 
WITNESSES. 

l.Is  valid,  althoush  applied  for  by 
attorney,  and  altnougD  intermediate 
negotiations  are  had,  and  though 
issued  by  deputy  clerk  and  not  by 
referee.    Brook$  v.  Brooks,  4,     621 

COMPTROLLERQENERAL. 
1.  Circolar  of,  not  good  evidence  with- 


out proof   of  signature.    Dent  v. 
Bryee,  4,  2 

2.  J£andamu»  will  not  lie  to  compel, 
to  correct  error  in  tax  duplicate, 
nor  to  ignore  an  act  as  unconstitu- 
tional.   Ex  parte  Lynch,  6,  32 

3.  Cannot  authorize  attorneys  to  retain 
for  fees  a  part  of  money  collected 
by  them*  for  the  State.  State  v. 
Oorhin,  4.  534 

4.  Such  a  settlement  violates  Article 
II.,  {  22,  of  the  constitution.   Id.  5, 

534 

CONFEDERATE  MONEY. 

1.  Good  faith  of  trustees  in  dealine  in, 
has  its  weight.    WUton  v.  Braday,  1, 

517 

2.  Properly  received  in  January,  1865. 
Id.  2,  ^17 

3.  Bond  to  indemnify  for  such  receipt 
imposes  no  obligation.    Id.  3,     517 

4.  Not  even  where  decree  for  such  re- 
ceipt was  rendered  in  a  cause  to 
which  obligor  was  no  party.    Id.  4, 

517 

5.  The  ordinance  of  1865  opened  the 
door  to  evidence,  but  Corbin's  act 
fixes  the  measure  of  liability.  Id, 
5.  517 

6.  Administrator  cannot  have  credit  in 
lawful  money  for  payments  made  in 
1863  to  1865,  without  showing  that 
good  money  was  used.  Stokes  v. 
WaUace,  1.  619 


CONFESSION. 
See  Cbihisal  Law,  17. 

CONSTABLES. 

1.  Act  relating  to  constables  of  Bam- 
well  not  repealed  by  subsequent  act 
relating  to  costs  of  all  constables  in 
the  State.    BlantonY.BamweU,62S 

CONSTITUTIONAL  LAW. 

1.  The  constitution  does  not  legislate 
on  details.    Ex  parte  Lynch,  2,    32 
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2.  A  statoe  is  valid  until  shown  to  be 
nnconBtitntional.  Ex  parte  Ivnch, 
3.  32 

3.  Fifty  ]>er  cent  penalty  imposed  on 
defaulting  taxpayer,  not  unconsti- 
tutional.   Id.  5,  32 

A.  Mandamus  will  not  lie  to  compel 
the  comptroller-general  to  ignore  an 
act  as  unconstitutional.'    la.  6,     32 

5.  Constitution  should  be  interpreted 
according  to  popular  meaning  of 
words.     CharliiUm  v.  Oliver,  3,    47 

6.  UioTED  States  Cofbtitutioh.  Arti- 
cle I.,  22  8  and  9,  not  violated  by 
municipal  license  tax.  Charleston 
V.  Oliver,  6,  47 

7.  Article  I.,  J  10,  not  violated  by  lien 
being  taken  from  judgment.  Moore 
V.  Holland,  28 

8.  State  Constitutiof.  Article  I..  { 
12,  not  violated  by  municipal  li- 
cense tax.     Charleston  v.  Oliver,  6, 

47 

9.  Article  I.,  J  14,  not  violated  by 
penalty  for  non-payment  of  taxes. 
Ex  parte  Lynch,  5,  32 

10.  Article  1.,  J  19,  jurisdiction  of 
trial  justices  construed.  State  v. 
Siins,  492 

11.  Article  I ,  {  20,  has  no  application 
to  taxes.     Charleston  v.  Oliver,  4, 

47 

12.  Article  I.,  {  36,  not  violated  by 
penalty  for  non-payment  of  taxes. 
Ex  parte  Lynch,  6,  32 

13.  Article  II.,  2  It  ^^ts  plenary 
power  in  legislature.    Id.  1,         32 

14.  Article  II.,  {  20,  is  violated  by  act 
regulating  assessment  of  property 
in  Charleston.  Charleston  v.  Oliver, 
1,  47 

15.  Article  II.,  {  22,  prohibits  any 
payment  of  State  money  by  State 
officer.    State  v.  Corbin,  6,  634 

16.  Article  II.,  J  33,  not  violated  by 
municipal  license  tax.  Charleston  v. 
Oliver,  6,  47 

17.  Article  III.,  J  23,  duties  of  comp- 


troller-general, stated.    State  v.  Oar- 
bin,     ^  538 

18.  Article  IV.,  i  1,  judicial  section, 
referred  to.    County  v.  MtUer,  Clerk, 

249 

19.  Article  IV.,  i  4,  does  not  give  Su- 
preme Court  jurisdiction  in  prohibi- 
tion«    StaU  v.  Columbia,  1,         412 

20.  Article  IV.,  2  17,  requiring  decree 
in  sixty  days  does  not  invalidate 
decree.    Gary  v.  BumeU,  632 

21.  Article  IV.,  {  18,  jurisdiction  of 
general  sessions,  stated.  State  v. 
Sims,  491 

22.  Article  IV..  I  19,  establishing 
county  commissioners,  construed. 
County  V.  Miller,  Clerk,  248 

23.  Article  IV.,  J  26,  charring  jury  on 
facts,  applied.  Howard  v.  Wofford, 
3,  148 

24.  Article  IV.,  J  26,  not  violated  by 
charge  on  facts  not  pertinent  to  the 
issue.    State  v.  Sime,  495 

26.  Article  IV.,  {  26,  construed.  Bene- 
dict V.  Rose,  629 

26.  Article  V..  J  3,  abolishing  distinc- 
tion between  law  and  equity,  stated. 
Durant  v.  Fhilpot,  126 

27.  Article  IX.,  J  1,  not  violated  by 
penalty  for  non-payment  of  taxes. 
Eix  parte  Lynch,  32 

28.  Article  IX.,  {  6,  does  not  prevent 
assessment  in  lees  than  five  years. 
Id.  4,  32 

29.  Article  XIV.,  J  8,  as  to  property  of 
married  women,  constmcKL  iMon- 
send  V.  Broum,  2,  92 

CONTINGENT  REMAINDERS. 

Su  LiMITATIOH  OF  ESTATES,  1,  15. 

CONTINUANCE. 
Su  Peaotioe,  5. 

CONTRACTS. 
1.  Courts  will   enforce,   made   under 
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laws  of  anofcher  State.    FUzsimona 
V.  OuanaJutni  Co.,  1,  192 

2.  But  an  officer  cannot  recover  for 
services  here,  the  fees  allowed  hy  a 
Georgia  statnte.  FUznmon»  v.  Ouan- 
aham  Ob.,  2,  192 

3.  Parol  evidence  may  show  agree- 
ment of  which  a  written  inetrnment 
was  only  a  part.  Kaplian  v.  Byan, 
2,  .     352 

4.  Made  on  Sonday,  sustained.  IfilU 
V.  WUliarM,  1,  593 

5.  Compromise  agreed  on  at  reference 
and  reported,  set  aside  at  hearing 
because  of  misunderstanding  be- 
tween the  parties.     Gary  v.  WaUcn, 

623 

6.  What  is  measure  of  damages  for 
failure  to  rent  building  erected  be- 
cause of  contract  to  rent.  Cleveland 
V.  Bryant,  3.  634 


CONVEYANCES. 
iSfetf  Deeds;  Fraud. 

CORBIN'S  ACT. 

8tC  COFFBDBBATE  MoHET,  5. 

CORPORATIONS. 

1.  Stock  subscribed  to,  means  capital 
stock.    StaU  V.  R.  R.  Co.,  1.      524 

2.  Preferred  stock  is  capital  stock.    Id. 

2.  524 

3.  Certificate  implying  the  contrary 
held  insufficient,  and  one  in  proper 
form  prescribed  by  mandamus.    Id. 

3,  524 

4.MinnoiPAL.  License  tax  not  au- 
thorised under  power  to  tax  for 
advantage,  Ac,  of  city.  Charlaton 
V.  Olwer,  6,  47 

6.  Supreme  Court  cannot  by  prohibi- 
tion restrain  the  issue  of  licenses  by. 
BtaU  V.  Columbia,  2,  412 

6.  Power  to  regulate  order  and  public 
peace   gives  the  right  to   appoint 


policemen,  and  the  appointment 
mav  be  proved  by  their  testimony 
and  circumstances.  StaU  v.  Sim$, 
4,  486 


COSTS. 
8u  Fees  and  Costs. 

COUNSEL. 
See  Attobvsts. 


COUNSEL  FEES. 

1.  May  be  allowed  without  a  bill  of 
particulars,  and  the  Circuit  Court 
can  direct  how  they  are  to  be  paid. 
Broola  v.  Brooks,  3,  621 

2.  Can  attorneys  appeal  in  their  own 
names  in  the  matter  of  counsel  fees  ? 
Id.  5.  621 

« 

3.  Left  in  this  case  to  the  discretion  of 
the  Circuit  Court.    Id.  6,  621 


COUNTER-CLAIM. 

1.  No  person  can  sue  the  State  directly 
or  by  counter-claim.  State  v.  Corhin, 
8.  534 

2.  To  such  a  counter-claim,  an  oral 
demurrer  sustained.    Id.  9,         534 


COUNTY. 

1.  Richland  county  and  county  of 
Richland  are  equivalent  phrases. 
County  V.  Miller,  1.  236 
County  V.  MilUr,  Clerk,  1.  244 

2.  County  cannot  sue  for  amount  paid 
to  clerk  of  its  board  on  audited 
claim.     County  v.  MxOer,  3,        236 

3.  Mav  recover  illegal  fees  charged  by 
clerk  of  court,  although  audited, 
approved  and  paid.  County  y.IdxUer^ 
Oerk,  5.  244 

4.  And  as  the  party  injured,  may  also 
recover  the  penalty  imposed  for 
excessive  charges.    Id.  6,  245 
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COUNTY  COMMISSIONERS. 
See  CouBTT. 

1.  Clerk  of,  not  limited  in  hia  pay  to 
nomber  of  days  board  was  in  session. 
Oounfy  y.  2i%Uer,  2,  236 

2.  His  account  haying  been  audited,  it 
cannot  afterwards  be  disregarded, 
nor  sait  brought  by  the  county  to 
recoyer  the  amount  paid.  Id.  3,  236 

3.  Board  of,  not  a  court  nor  its  record 
re$  judiaUa.  Countv  y.  MUUr, 
Clerk,  2.  244 

4.  But  is  agent  of  county,  and  its  acts 
on  matters  of  discretion,  ^uon-ju- 
dicial,  and  on  others,  ministenal. 
Id,  3,  244 

5.  Its  action  on  salaries,  taxed  costs, 
etc.,  is  ministerial.    Id,  4,  244 


,.      COURTS. 

l.SuPREMB.  (See  AnpeaXe,)  The 
issue  of  a  remittitur  aepriyes  the,  of 
jurisdiction.    Ex  parte  Dunovant,  1, 

299 

2.  Also  the  filing  of  a  cony  opinion  in 
the  court  below.    Id,  2,  299 

3.  Filine  petition  for  rehearing  does 
not  of  itself  stay  remittitur.    Id.  3, 

299 

4.  Clerical  errors  and  misspelling  do 
-not  inyalidate  a  remittitur.    Id.  4, 

299 

5.  Right  to  rehearing  lost  if  not  prop- 
erly applied  for.    Id.  5,  299 

6.  Petition  for  rehearing  for  errors  of 
fact  or  for  after-discoyered  eyidence 
cannot  be  granted  by  this  court. 
Id.  6,  7.  299 

7.  Has  jurisdiction  of  prohibition  only 
for  superyisory  control  oyer  other 
courts.    State  y.  Columbia,  1,      412 

8.  Not  to  restrain  the  issue  of  licenses 
by  municipal  corporations.    Id,  2, 

413 

9.  Can  this  court  correct  order  refusins 
to  set  aside  judgment  for  surprise? 
Irhy  y.  Henry,  4,  617 


10.  Loses  its  jurisdiction  when  remitti- 
tur is  issued.    Brook*  y.  Brooke,  2, 

621 

11.  Clerical  error  in  cause  corrected 
after  opinion  filed  and  before  remit- 
titur issued.    Gary  y.  TTotem,     623 

12.  CiBouiT.  Can  Supreme  Court  cor* 
rect  order  of,  refiuing  to  set  aside 
judgment  for  surprise?  Irhy  y. 
Henry,  4,  617 

13.  Motion  for  new  trial  on  ground  of 
surprise  and  after-disooyered  eyi- 
dence is  exdusiyely  within  the 
discretion  of  the  Circuit  Court 
StaU  y.  Sweat,  1,  624 

14.  CoMHOV  Pleab.  The  court  hayins 
jurisdiction,  purchaser  is  not  afiected 
by  irregularities.  Trapier  y.  Waldo, 
2,  276 

15.  Court  in  Charleston  haying  juris- 
diction of  a  foreclosure  in  George- 
town before  repeal  of  Section  149  of 
the  Code,  was  not  diyested  by  the 
repeal.    Id,  3,  276 

16.  But  not  jurisdiction  of  parties 
brought  in  by  amendment  after- 
war£.    Id.  4,  276 

17.  Is  affidayit  necessary  to  trial  in 
this  court  of  an  action  for  daim 
and  deliyery  brought  by  a  trial 
justice?    WiUiame  y.  Irby,  1,     371 

18.  Plaintiff  may  elect  to  treat  such 
action  when  it  reaches  this  court  as 
an  action  for  damages.    Id.  2,    371 

19.  Ilandamut  may  issue  at  chambers. 
StaU  y.  B,  B.  Co.,  4,  624 

20.  Assignee  in  bankruptcy  bound  by 
all  proceedings  in  State  court  peno- 
ing  at  the  date  of  the  adjudication. 
I^Ur  y.  Mcllvfoin,  I,  550 

21.  Hearing  of  cause  may  not  be  had 
at  Chambers.  Oriereon  y.  Harmon, 
1,  618 

22.  Can  direct  how  coets  and  counsel 
fees  are  to  be  paid.  Brooke  y. 
Brooke,  3.  -  621 

23.  Counsel  fees  in  this  case  left  to  the 
discretion  of  the  Circuit  Court  Id. 
6,  621 
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24.  Gbvebal  Sessiohb  has  jarisdiciion 
of  aggravated  riots  only,  bat  it  is 
sach  where  done  in.  attack  on  police- 
men.   StaU  V.  8imi,  2,  486 

25.  Pbobate  has  no  jarisdiction  of 
constmction  of  will  on  application 
for  probate— only  of  its  ezecntion. 
Prater  v.  WhUtU,  3,  41 

26.  The  act  of  1869  does  not  dispense 
wiUi  notice,  on  application  for  final 
discharge.    BoberU  v.  Johm,  4, 172 

27.  CiTT  CouBT  or  Chablebtoh  may 
punish  for  violations  of  city  ordi- 
nances.   CharUtton  v.  Oliver,  1,    47 

28.  IVFSBiOB  (see  TricU  Jmtices),  jndge 
of,  not  liable  in  damages  for  error  of 
jadgment,  not  willful,  on  matter 
within  his  jarisdiction.  McOatt  v. 
Cohen,  3,  445 

29.  The  same  rule  applies  where  he 
erred  as  to  his  jarisdiction  of  per- 
sons, it  being  excess  and  not  want 
of  jurisdiction.    Id,  4,  445 


COVENANTS. 

See  PuBOHASEBS,  9. 

1.  To  8TAVD  SEIZED  TO  USES.  Deed 
of  adverse  claimant  to  his  son,  re- 
serving the  use  for  life,  held  here 
not  to  oe  a  covenant  to  stand  seized 
to  usee.    EUm  v.  ElUn,  3,  132 


CBIMINAL  LAW. 

1.  Penal  statute  must  not  be  so  con- 
strued as  to  defeat  its  object.  State 
V.  Johnson,  2,  187 

2.  After  completion  of  jury  defendant 
cannot  object  to  the  absence  of  the 
proper  number.  State  v.  Clybum, 
1.  375 

3.  It  is  not  necessary  that  thirty  six 
jurors  should  be  present.  Id.  2,  375 

4.  Whether  juror  is  indifferent  is  a  mat- 
ter ofvfact.  Opinion  formed  does 
not  necessarily  disqualify.  State  v. 
Dod$on,  2,  453 

5.  Objection  not  tenable,  if  jaror  was 


challenged  and  jury  obtained  with- 
out exhausting  ohallengee.     Id.  3, 

453 

6.  No  error  to  check  counsel  in  urging 
upon  jury  the  consequences  of  a  con- 
viction.   Id.  7,  453 

7.  No  error  in  neglectmg  to  inform 
jury  that  they  might  recommend  to 
mercy.    Id.  8,  453 

8.  Act  of  1880  (17  Stat.  336)  does  not 
apply  to  homicides  before  t)iat  time 
committed.    StaU  v.  Sweat,  2,     624 

9.  Jury  might  find  venue  from  facts 
here  in  evidence.    State  v.  Sweat,  3, 

624 

10.  Abbest.  Policeman  authorized,  in 
this  case,  to  arrest,  without  warrant. 
State  V.  SifM,  5,  486 

11.  Cabbtiho  Covobaled  Weapons. 
One  indicted  for,  is  entitled  to  have 
the  jury  charged  that  the  weapon 
must  be  concealed.  State  v.  John- 
ton,  1.  187 

12.  Weapon  must  be  concealed  from 
ordinary  observation.  State  v.  John- 
son, 3,  187 

13.  The  purpose  is  to  prevent  acts  of 
violence  and  bloodshed.    Id.  4,    187 

14.  EviDEVOE.  Judge  may  permit 
State  after  closing  to  recall  a  witness. 
StaU  V.  Ctyhum,  3,  376 

15.  Time  of  introducing  testimony 
must  be  left  to  the  judge's  discre- 
tion.   Id.  376 

16.  Wife  of  prisoner  is  incompetent 
witness  for  defense.  State  v.  Dod- 
son,  4,  453 

17.  Confession  of  confederate  must  be 
Broved  as  made,  including  names, 
out  evidence  only  against  the  con- 
fessor.   Id.b,  453 

18.  Indiothbbt.  Rich  in  indictment 
and  Richard  in  verdict  an  immaterial 
variance.    State  v.  Dodson,  9,     4o3 

19.  In  riot  need  not  charge  in  terrorem 
popuh  where  act  was  unlawful. 
StaU  V.  Sims,  1,  486 
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20.  Riot.  (See  No.  19,  anU.)  General 
BeesioDs  has  jarisdiction  of  aggra- 
vated riots  only,  but  it  is  such  when 
done  in  attack  on  peace  officers. 
State  V.  Sims,  2,  486 

21.  SsLLiira  liquob  withoitt  liobvse. 
Party  properly  convicted  of,  al- 
though sold  for  medicinal  purposes. 
JState  V.  Thomhurg,  482 


CUSTOM. 

1.  Notice'  of  protest  by  mail  good 
where  it  is  the  nsage.  Benedict  v. 
Roie,  1, 


629 


DAMAGES. 


1.  No  damage  without  injury.  State  v. 
Oilreath,  6,  100 

2.  Not  necessary  in  action  for  malicious 
arrest  to  prove  actual  damage. 
Hogg  V.  Hnckney,  6,  387 

3.  Measure  of,  stated,  for  failure  to  rent 
building  erected,  because  of  contract 
to  rent.   Cleveland  v.  Bryant,  3,   634 


DEBTOR  AND  CREDITOR. 

1.  Debtor  entitled  to  profit  made  by 
creditor  under  agreement.  Moore  v. 
Holland,  4,  15 

2.  Discharge  in  bankruptcy  does  not 
extinguish  a  debt.   Wilson  v.  Kelly,  1 , 

216 

3.  Tender  of  debt  after  time  fixed 
sufficient  if  creditor  granted  indul- 
gence.    Wood  V.  Babb,  3,  427 

4.  Bonds  secured  by  lien  not  necessarily 
satisfied  by  union  of  debtor  and 
creditor  in  same  person,  but  were  in 
this  case  by  other  bonds  taken,  con- 
fession of  judgment,  sale  thereunder, 
Ac.     Murray  v.  Witte,  1,  2,         604 

5.  One  security  does  not  pay  another 
unless  so  intended,  as  in  this  case. 
Id,  3.  605 

6.  Creditor  has  not  exhausted  his  legal 
remedies  against  a  surety  until  ne 
has  proceeded  against  the  principal 
and  other  sureties.  McOowan  v. 
mtt,  4.  603 


DECREES. 
See  JuooMEHTS. 

DEEDS. 
See  Husband  avd  Wife. 

1.  Recording  of  deed  of  wife's  inherit- 
ance in  life-time  of  parties  sufficient. 
Campbell  v.  Moon,  2,  107 

2.  Relationship  of  confidence  and  affec- 
tion does  not  raise  presumptions  that 
will  vitiate  a  deed.  Bressley  v. 
Kemp,  2,        .  334 

3.  Renunciation  of  inheritance  invalid 
because  informal  and  officer's  seal 
wanting.    MeLaurin  y.  WUson,  1. 

402 

4.  Conveyance  of  whole  estate  in  con- 
sideration of  intended  marriage  void 
as  to  creditors.  McOowati  v.  EUt, 
1,  602 

5.  Intermediate  grantee  not  a  necessary 
party  in  action  to  vacate.  Irby  v. 
Henry,  2,  617 

6.  Possession  of  deed  not  conclusive  of 
delivery.    Shaw  v.  Cunningham,  6. 

631 

7.  Declarations  of  grantor  here  could 
not  be  rejected  as  subsequent.  Id  9, 

631 


DELIVERY. 

1.  Note  with  payee's  name  blank,  given 
by  a^ent  to  person  other  than  the 
one  intended,  was  not  delivered. 
Mills  V.  WiUiame,  3,  593 

2.  Possession  of  deed  not  conclusive  of. 
Shaw  V,  Cunningfuim,  6,  631 


DEVISEES. 

1.  Devisees  in  remainder  of  a  ^act 
held  not  entitled  to  recover  another 
tract  vested  in  the  life  tenant  for 
valuable  consideration,  und«r  decree 
made  in  a  cause  instituted  to  carry 
out  compromise  made  between  the 
son  and  bastards  of  testator.  Bouk- 
night  v.  Brown,  6,  156 
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DISBURSEMENTS. 
See  FzBS  and  CobtS)  2,  3,'  4,  7. 

DOWER. 

1.  Lands  of  testator  may  be  reached 
tinder  judgment  on  legacy  given  in 
lien  of  dower,  bat  not  when  it  mns 
against  executors  personally.  SmaU 
V.  Small^  3,  64 

2.  Not  renounced  by  wife  signing  the 
deed.     Towntend  v.  Brown,  1,      91 

3.  Married  woman's  legal  status  not 
chansed  by  the  constitution  of  1868, 
which  did  not  touch  her  right  of 
dower.    Id.  2,  92 

4.  Legislature  can  require  privy  exam- 
ination as  proof  oT  execution.  Id. 
3.  92 

5.  Privy  examination  of  wife  necessary 
to  effect  a  renunciation  of  dower. 
Id.  6,  92 

6.  Provision  of  this  will  was  in  lieu  of 
dower,  and  the  conduct  of  the  widow 
indicated  an  election.  Shaffer  v. 
Shaffer,  2,  625 

EASEMENTS. 

1.  A  railroad  company  is  bound  not  to 
interfere  with  drainage  of  lands, 
independently  of  their  covenants  not 
to  do  so,  but  subsequent  owners  not 
liable  for  the  failure  of  their  prede- 
cessors in  this  regard.  Hammond  v. 
JE.  R  Cb..  3,  567 


EJECTMENT. 
See  Reoovert  of  Rbal  Peopebtt. 

EQPITABLE  CONVERSION. 

1.  Land  sold  by  order  of  Court  and  its 
proceeds  re-invested;  held  to  be  con- 
verted into  personalty.  MendenJiall 
v.  Mower,  1,  304 

EQUITY. 
1.  Judge  not  bound  by  verdict  of  jury 


in  a  chancery  cause.  SmaU  v.  Small, 
1.       •  64 

2.  In  action  for  recovery  of  land,  an 
allegation  of  possesion  under  prior 
contract  to  purchase  is  equitable 
defense.     Cocker  v.  Smith,  331 

3.  Judgment  entered  on  verdict  only, 
in  chancery  case,  vacated  as  erro- 
neous two  years  afterwards.  Id.  331 

4.  Distributees'  shares  in  an  estate  may 
be  applied  in  equity  to  the  payment 
of  their  sale  notes.  McOowan  v. 
ITtit,  3,  60a 

5.  Judee  must  give  his  own  judgment 
on  facts  in  a  chancery  case,  not- 
withstanding a  verdict.  Orieraon  v. 
Harmon,  6ia 


ESTOPPEL. 

1.  A  receipt  bjr  the  remaindermen  of  a 
part  of  their  father's  estate,  from 
whom  the  purchaser  of  their  mother's 
land  held  an  indemnity,  does  not 
estop  them  from  recovering  the^ 
land.    BannUter  v.  Bull,  6,        221 

2.  Payment  to  a  married  woman  for 
her  land,  in  1841,  doef«  not  estop  her 
heirs.    McLaurin  v.  Wihon,  2,    402 

3.  Knowledge  that  horse  had  been  pur- 
chased by  agent  from  A.  with  note 
given  for  purchase  of  mule  from  B., 
and  other  acts,  held  no  estoppel. 
JdUU  V.  WilliaTns,  4.  594 


EVIDENCE. 

1.  Comptroller- general's  circular  not 
good  evidence  without  proof  of  sig- 
nature.   Dent  V.  Bryce,  4,  2 

2.  Secondary  evidence  of  tax  executions 
properly  received  in  this  case.  Id. 
5,  2 

3.  Party  may  disprove  testimony  of 
his  own  witness.    State  v.  OxlrecUh, 

1,  '100 

4.  Error  in  excluding  immaterial  evi- 
dence no  ground  for  a  new  trial.  Id. 

2,  100 

5.  Declarations  of  grantor  to  show  ad- 
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yene  olurn  admitted  in  reply.  EUen 
V.  EUen,  4.  132 

6.  Tax  receipts  admiBsible  to  show 
claim,  bat  are  of  no  weight  where 
tazee  were  paid  ander  contract  Id. 
6,  132 

7.  Statements  in  records  admissible  to 
show  the  extent  of  a  judgment  lost 
daring  the  war.  BouknxgJU  v.  Br<non, 
3.  156 

6.  Evidence  of  yalae  of  services  ad- 
missible after  conflict  as  to  what  was 
the  contract  Tarrant  v.  OUUUon, 
1.  231 

9.  Parol  evidence  may  show  agreement 
of  which  a  written  instrument  was 
only  a  part.    Kaphan  v.  Ryan,  2, 

352 

10.  Judge  may  permit  State  to  recall 
witness  after  closing.  Time  of  Intro- 
ducing  testimony  must  be  left  to  the 
judged  discretion,  8taU  v.  Clybum, 
3,  376 

11.  In  action  for  malicious  arrest  not 
necessary  to  prove  express  malice. 
Hogg  V.  Pineiney,  5,  387 

12.  Becord  of  arrest  and  discharge 
proper  evidence  in  such  action — the 
remainder  of  former  record  irrele- 
vant.   Id.  9,  387 

13.  Advice  of  counsel  in  such  case  may 
be  considered  by  the  jury.    Id.  10, 

38iB 

14.  Heir-at-law  not  incompetent  to 
prove  communication  between  an- 
cestor and  a  third  person.  McLaurin 
v.  WiUan,  3,  402 

15.  Party  may  require  the  reading  of 
testimony  taken  before  the  clerk. 
McLaunn  v.  WtUori,  4,  402 

16.  New  trial  not  granted  for  newly 
discovered  evidence,  if  it  be  imma- 
terial.   TTorin^  V.  iJ. -B.  Cb.,  3,    417 


17.  Defendant  to  justify  slander  must 
produce  a  conviction  or  prove  guilt. 
Burckhalter  v.  Coward,  3,  436 

18.  Wife  of  prisoner  incompetent  wit- 
ness.   State  V.  Dodion,  4,  453 


19.  Confession  of  confederate  must  be 
proved  as  made,  including^  names, 
out  is  evidence  only  against  the 
confessor.    Id.  5,  453 

20.  Pardon  restores  competency  of 
witness.    Id.  6,  453 

21.  Plot  used  in  another  cause  between 
other  parties  may  be  introduced  as 
evidence  to  show  plaintiff's  claim 
under  color  of  title.  Duren  v.  Strait^ 
2.  465 

22.  New  evidence  may  come  in  after 
recommittal  of  first  report  Maner 
V.  WxUtm,  5.  470 

23.  The  appointment  of  policemen 
may  be  proved  by  their  testimony 
and  circumstances,    ^aie  v.  8m;  4, 

486 

24.  Facts  testified  to  may  be  contra- 
dicted without  advising  witness  of 
intention.    Id.  6,  487 

25.  Cumulative  evidence  in  reply  is 
within  the  discretion  of  the  (Jircuit 
judge.    Jrf.  7,  487 

26.  A  witness  may  be  cross-examined 
on  the  whole  case.  KMer  v.  Uc- 
Ilwaxn,  6,  551 

27.  Irrelevant  matter  not  admissible 
in  evidence  on  bare  statement  of 
counsel.    Harru  v.  Marco,  3,      575 

28.  In  action  for  assault  and  battery 
the  wealth  of  the  defendant  may  m 
proved.    Id.  4,  575 

29.  Admissions  in  pleadings  cannot  be 
contradicted  by  evidence.  Lupo  v. 
Trw,  1,  579 

30.  Books  need  not  be  produced  to 
prove  fact  within  witness'  own 
knowledge.     WiUon  v.  R,  R.  Co.,  1. 

587 

31.  Testimony  held  irrelevant  'Smril 
V.  Coleman,  1,  627 

32.  Declarations  of  grantor  could  not  be 
rejected  here  as  subsequent  Shaio 
V.  Cunningham,  9,  631 

33.  Testimony  held  not  incompetent 
under  proviso  to  section  415  of  the 
Code.    JdlO,  631 
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EXCEPTIONS. 
8u  Pbactiob,  7. 

EXECUTIONS. 

See  JUDGHEVTS. 

1.  Irregnlarity  in  form  of  execntion 
cannot  be  disregarded  by  judgment 
creditor  as  porcbaser.  Small  v. 
SmaU,  4.  65 

:2.  Judgment  creditor  not  entitled  to 
recover  damages  from  sberifif  wbere 
no  injury  results.  State  y.  OUreath, 
6.  100 

^.  Net  proceeds  of  sale  is  the  proper 
credit  on  an  execution*  Maner  y. 
W%U(m,  9.  470 

4.  Interest  of  A.  in  lands  deyised  to 
trustees  to  diyide  between  A.  and  B., 
and  after  their  death  to  diyide  be- 
tween their  children,  could  not  be 
leyied  after  division  to  pay  Judg- 
ment against  A.  Brittow  y.  HcOall, 
2, 3.  646 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  TBU9TBE8. 

1.  Lands  of  testator  may  be  reached 
un'der  judgment  on  legacy  given  in 
lieu  of  dower,  but  not  when  it  runs 
against  the  executors  personally. 
Small  V.  Small,  3,  64 

2.  A  single  action  cannot  be  maintained 
against  defendants  as  executors  of 
an  executor  and  of  first  testator,  for 
rents  received  from  lands  charged 
with  a  legacy.  Howard  v.  Woffora,  2, 

148 

3.  Executors  in  charge  of  the  land 
and  not  the  devisees  the  proper 
parties  to  the  action.    Id,  4,       149 

4.  Purchase  by  administrator  of  assets, 
hi^  final  discharge  and  settlement 
with  distributee,  neld  to  operate  in 
this  case  as  a  fraud,  and  the  account- 
ing was  re-opened.  Bobertt  v.  Johns, 
1,  171 

5.  Statute  of  limitations  did  not  com- 


mence to  run  until  discharge  of 
administrator  in  1870,  and  action 
not  barred  for  six  years  thereafter. 
Id.  2.  172 

6.  Receipt  obtained  by  tact  from  ignor- 
ant   distributee  set  aside.     Id.  3, 

172 

7.  Act  of  1869  does  not  dispense  with 
notice  to  parties.  Letters  dismissory 
not  a  final  judgment.    Id.  4,      172 

8.  Statute  of  Limitations  not  arrested 
by  judgment  against  the  heirs  as 
executors  de  ton  tort.  Bolt  v.  Dato- 
kin$,  3,  198 

9.  Statute  pleaded  by  administrator  in 
the  Court  of  Equity  must  be  sus- 
tained, although  the  heirs  have 
admitted  the  claim  and  oppose  the 
plea,  and  only  the  land  remains. 
Id.  4,  198 

10.  Admissions  in  the  complaint  by  an 
administrator  of  a  debt  already 
barred  do  not  revive  the  debt  nor 
estop  him  from  pleading  the  statute. 
Id.  5.  198 

11.  The    administrator    is    the    only 

5 roper  person  to  plead  the  statute. 
a.6,  198 

12.  Bankrupt  cannot  recover  his  share 
of  an  intestate  estate  without  ac- 
counting for  debt  due  before  bank- 
ruptcy.    Wilson  V.  Kelly,  2,       216 

13.  Administrator  pendente  lite  is  not 
made  more  by  recognition  of  courts 
and  parties;  and  to  action  against 
him  lor  balance  in  his  hands,  a  gen- 
eral administrator  is  a  necessary 
party.    Stevenson  v.  Wilcox,       432 

14.  Distributees'  shares  in  an  estate 
may  be  applied  in  equity  to  the  pay- 
ment of  their  sale  notes.    McOowan 

•    v.  mtt,  3,  603 

15.  Administrator  cannot  have  credit 
in  lawful  money  for  payments  made 
in  1863  to  1865,  without  showing 
that  good  money  was  used.  Stokes 
y.  Wallace,  1,  619 

16.  The  legacy  here  was  allowed  to 
draw  interest.    Shaffer  v.  Shaffer,  5. 

625 
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FALSE  IMPRISONMENT. 

1.  In  action  for,  wealth  of  defendant 
may  be  considered.  Harrit  v. 
Marco,  4,  576 


FEES  AND  COSTS. 

1.  Attorneys  entitled  under  code,  {  S37, 
to  have  costs,  under  act  of  1880,  in- 
serted in  the  judgment.  Lewis  v. 
Brown^  1,  58 

2.  Not  error  to  charge  disbursements  to 
officers  to  officers  themselves.    Id.  2, 

68 

3.  Fees  allowed  by  clerk  to  witnesses 
assumed  to  be  correct.    Id,  3,       58 

4.  Subpoena  writ  and  ticket  need  not 
be  produced  at  taxation.    Id.  4,  68 

6.  Costs  not  limited  to  amount  of  re- 
covery.    Id,  5,  .  68 

6.  Error  in  {^rounds  of  clerk's  ruling 
not  material.    Lemt  v.  Brown,  6, 

68 

7.  Disbursements  to  be  taxed  under 
fee  bill  in  force  at  date  of  the  ser- 
vices.    Id.  7,  68 

8.  Illegal  fees  charged  bV  a  clerk  of 
court  may  be  recovered  by  county, 
although  audited,  approved  and 
paid.     Oounty  v.   MilUr,   Clerk,  5, 

244 

9.  And  the  penalty  for  such  excessive 
charges  may  be  recovered  by  the 
county  as  a  party  injured.    Id.  6, 

246 

10.  Defendant  answering  by  mistake 
dismissed  without  costs.  Lupo  v. 
True,  5,  680 

11.  Under  motion  to  correct  taxation 
of  costs,  a  former  judgment  cannot 
be  disturbed.  Oureton  v.  Dargan, 
2,  619 

12.  Counsel  fees  and  costs  m9,y  be  al- 
lowed without  a  bill  of  particulars, 
and  the  Circuit  Court  can  direct 
how  they  are  to  be  paid.  Brooks  v. 
Brooki,  3,  621 


FORECLOSURE. 

Su  MOSTGAOES,  4-7. 


FRAUD. 

1.  Relationship  of  confidence  and  affec- 
tion does  not  raise  presumptions  that 
will  vitiate  a  deed.  Preuley  v. 
Kemp,  2,  334 

2.  Statute  of  Limitations  runs  from 
knowledge,  actual  or  constructive, 
of  fraud.     EUber  v.  Mcllufain,  2, 

550 

3.  Fraud  in  acts  reported  to  the  court, 
confirmed  and  contained  in  deed  re- 
corded, are  within  the  constructive^ 
knowledge  of  a  party  to  the  cause 
affected  by  it,  and  barred  in  four 
years.     Id.  4,  650 

4.  Only  fraud  of  counsel  will  justify 
court  in  interfering  with  a  judgment. 
Irby  V.  Eenry,  3,  617 

5.  Purchase  of  assets  by  administrator, 
his  final  discharge  and  settlement 
with  distributees,  held  to  operate  in 
this  case  as  a  fraud,  and  the  account- 
ing was  re  opened.  BoberU  v.  Johns, 
1.  171 

6.  Receipt  obtained  by  tact  from  ignor- 
ant distributees  set  aside.      Id.  3, 

172 

7.  Statute  of  Fbauds.  (See  IVusU 
No.  11.)  Change  of  possession 
under  contract  to  purchase  takee  a 
case  out  of  the  statute.  Coney  v. 
Timvums,  1,  378 

8.  Feauduleht  Cokvetahcbs.  Con- 
veyance of  whole  estate  in  consid- 
eration of  intended  marriage  void 
as  to  creditors.  MeOowan  v.  Hitt, 
1,  602 

9.  Creditors  chargeable  with  notice 
from  the  record.    Id.  2,  602 

10.  Creditor  has  not  exhausted  hia 
legal  remedy  against  a  surety  until 
he  has  proceeded  against  pnncipal 
and  other  sureties.    Id.  4,  603 

11.  Statute  of  Limitations  runs  in  favor 
of  a  fraudulent  conveyance  from 
the  date  of  the  deed  and  not  from 
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the  date  of  judgment  against  grantor. 
Id,  5,  603 

(GENERAL  ASSEMBLY. 

1.  Full  legislative  power  vested  in, 
not  to  be  abridged  by  implication. 
Ex  parte  Lynch,  1,  32 

2.  Being  informed  of  suit  by  attorney- 
eeneral.  their  silence  was  ratifica- 
tion.   StaU  V.  Corhin,  3.  534 


GENERAL  STATUTES  OF  1872. 

1.  Chapter  XVI.,  §  28,  empowering 
attorney-general  to  institute  pro- 
ceedings, applied.    State  v.  Gorbin, 

636 

2.  Chapter  XVI.,  J  35,  requiring  him 
to  defend  the*  rights  of  the  State, 
applied.    Id,  2,  534 

3.  Chapter  XVIIL,  {?  2S,  34,  relating 
to  Richland  county,  stated.  County 
V.  MxUcr,  241 

4.  Chapter  XIX,  J  10,  gave  county 
commissioners  power  to  assess  taxes. 
Dent  V.  Bryce,  9 

5.  Chapter  XXIL,  {  44,  penalty  for 
excessive  fees  by  clerk,  construed. 
County  V.  Mdler,  Clerk,  254 

-6.  Chapter  XXIV..  {  4,  is  an  additional 
prerequisite  to  the  discharge  of  an 
administrator.    Roberte  v.  Johns,  4. 

172 

7.  Chapter  XXV.,  U  10.  11,  defining 
criminal  jurisdiction  of  trial  justices, 
considered.    State  v.  SItm,  491 

^.  Chapter  LV..  values  of  confederate 
money,  construed.  WiUon  v.  Braddy, 

522 

^.  Chapter  LV..  J  5,  allowing  higher 
interest  requires  it  to  be  in  writing 
in  the  original  contract.  Maner  v. 
W^on,  3,  470 

10.  Chapter  LXXXIL,  §  21,  action 
under,  to  compel  satisfaction  of 
mortgage.    Kaphan  v.  Ryan,    354, 

11.  Chapter  LXXXIII..  JJ  3,  4,  in  re- 
lation to  the  renunciation  of  dower, 
construed.     Townsend  v.  Brovm,  5, 

92 


12.  Chapter  LXXXVI.,  J{  7,  8,  as  to 
revocation  of  wills,  construed.  Prater 
V.  WhUtle,  43 

13.  Chapter  XCV.,  |  2,  permitting 
levy  on  trust  estates,  construed. 
Brtstow  V.  McCaU,  3,  546 

14.  Chapter  C,  construed  In  relation  to 
a  renunciation  of  dower.  Thvmsend 
V.  Brown,  4,  5,  92 

15.  Chapter  C.  {  2,  gives  a  married 
woman  a  right  to  mortgage.  Witte 
V.  Wolfe,  2,  256 

16.  Chapter  CV.,  J  2,  permits  motion 
for  new  trial  in  equity  cause.  Durant 
V.  PhUpqt,  2,  116 

17.  Chapter  CV.,  §  2,  permitting  courts 
to  vacate  erroneous  judgments,  con- 
strued.    Yatee  v.  QridUy,  500 

18.  Chapter  CVI .  j  3.  gives  City  Court 
jurisaiction  of  oflFenses  under  ordi- 
nances.    Charleston  v.  Oliver,       51 

19.  Chapter  CXI.,  §  18.  does  not  require 
the  presence  of  thirty- six  jurors. 
State  V.  Clybum,  377 

20.  Chapter  CXI.,  §  25,  what  opinion 
disqualifies  a  j  uror .   State  v.  Dodson, 

459 

21.  Chapter  CXI.,  |  26,  as  to  challenges 
of  jurors  in  civil  cases,  construed. 
Burckhalter  v.  Coward,  444 

22.  Chapter  CXIX.,  i  1,  gives  judges 
of  Common  Pleas  power  to  issue 
writs  of  mandamus  at  Chambers, 
Slate  V.  R.  R.  Co.,  532 

23.  Chapter  CXX.,  ?§  7-10,  as  to 
mechanics'  lien,  construed.  Oray  v. 
Walker,  145 


GENERAL  SESSIONS. 
See  Courts,  24. 

GUARANTY. 

1.  The  bond  in  this  case  held  to  be  a 
guaranty  for  balance  due  at  maturity 
and  the  intermediate  transactions 
not  limited  by  the  penalty.  Witte 
V.  Wolfe,  5.  257 
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GUARDIAN  AD  LITEM. 

1.  Probate  jadge  may  appoint  gaard- 
iaiiB  ad  Utem  for  the  Common  rleas. 
Trapier  v.  Waido,  7.  277 


HEIRS. 

1.  AdmiBsions  of  heirs  do  not  continae 
indebtednesB  of  the  estate,  nor  is 
statute  arrested  by  judgment  against 
them  as  ezecntors  de  %on  tori.  Bolt 
V.  Dawhm,  3,  198 

2.  Statute  pleaded  by  administrator  in 
Oourt  of  Equity  must  be  sustained, 
although  the  heirs  have  admitted 
the  claim  and  oppose  the  plea  and 
only  the  land  remains.    la,  4,    198 


HUSBAND  AND  WIFE. 

Su  DOWEB. 

1.  Married  woman's  legal  status  was 
not  changed  by  the  constitution  of 
1868.     Towmend  v.  Brown,  2,      92 

2.  The  power  given  to  married  women 
to  execute  deeds,  <fcc..  relates  to  her 
separate  property.    Id,  4,  92 

3.  Relinquishment  of  inheritance  prop- 
erly made  in  county  where  wife 
resided.     CamiphtU  v.  Moon,  1,    107 

4.  Recorded  in  life-time  of  parties  suffi- 
cient.   Id,  2.  107 

6.  Relinquishment  sufficient,  although 
word  "  actually  "  was  omitted.  Id, 
3,  107 

6.  Relinquishment  to  one  of  two 
grantees  valid.  Id.  4,  107 

7.  A  husband  is  a  necessary  party  to 
action  for  recovery  of  lands  vested 
in  the  wife  prior  to  1868.  Bannu- 
ter  V.  BiUl,  8,  221 

8.  A  married  woman  may  bind  herself 
as  surety  for  her  husband.  WUte  v. 
Wolfe,  1,  256 

9.  And  under  the  act  of  1870,  may 
mortgage  her  lands.    Id,  2,         256 

10.  And  may  do  so  independently  of 
statute  under  a  power  to  charge  by 
deed.  Ac.    Id.S,  257 


11.  Renunciation  of  inheritance  invalid 
because  informal  and  officer*a  seal 
wanting.     McLawrin  v.  WUtan,  1 

402 

12.  Payment  of  money  to  a  married 
woman,  in  1841,  for  her  land,  doea 
not  estop  her  heirs.  McLaurin  v. 
WiUon,  2.  402 

18.  Property  of  wife  mortgaged  to- 
secure  her  husband's  debt  is  a  surety 
and  discharged  by  tender  made. 
Wood  V.  Babb,  6,  427 

14.  Wife  of  prisoner  is  incompetent 
witness  for  the  defense.  State  v. 
Dodion,  4,  453 

15.  Conveyance  of  whole  estate  in  con- 
sideration of  in  tended  marriage,  void 
as  to  creditors.  McQotoan  v.  Bitt, 
1,  602 

16.  The  alleged  defense  of  purchase  of 
land  with  wife's  money  not  sufficient 
to  open  default,  it  appearing  that 
there  was  not  money  of  the  wife 
available  for  the  purpose.  Irby  v. 
Emry,  4.  617 


IMPRISONMENT  FOR  DEBT. 
See  Taxes.  8. 

INDICTMENT. 
See  C&iMivAL  Law,  18. 

INFERIOR  COURTS. 
See  CouETS,  28. 

INTEREST. 

1.  Judgment  bears  interest  at  seven  per 
cent.,  though  greater  rate  be  speci- 
fied.   Moore  v.  JloUand,  1,  15 

2.  Credits  in  part  payment  cannot  be^ 
applied  to  the  higher  interest  Id,  2, 

15 

3.  Interest  at  higher  rate  allowed  after 
maturity  from  terms  of  note  and 
contemporaneous  mortgage.  Moblev 
V.  Davega,  7* 
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4.  Interefit  after  matarity  at  eeven  per 
cent,  even  if  the  debtor  afterwards 
promised  to  pay  more.  Maner  v. 
Wilion,  2,  469 

5.  Interest  at  higher  rate  most  be 
promised  in  writing  in  original  con- 
tract.   Id.  3,  470 

6.  Judgment  bears  interest  at  seven 
per  cent ,  and  assignee  can  recover 
no  greater.    Id,  4,  470 

7.  Motion  for  new  trial  is  proper 
remedy  to  correct  error  in  allowance 
of  interest.     WtUon  v.  B.  B.  Co.,  4, 

588 

8.  Verdict  being  for  gross  snm  in  dam- 
ages, it  cannot  fa^  said  to  include 
interest    Id.  6,  588 


IRREGULA.RITY. 

8u  EXEOTTTION,  1. 

JUDGE  OF  PROBATE. 
Su  Fbobatb  JuDes. 

JUDGMENTS. 
jSee  EzEorrriovs. 

1.  Bear  interest  at  seven  per  cent, 
though  greater  rate  be  specified. 
Moore  v.  MoUand,  1,  15 

2.  Credits  in  part  pavment  cannot  be 
applied  to  the  higher  interest.  Id. 
2,  15 

3.  Denying  lien  to,  not  unconstitu- 
tional.   Id.  3,  15 

4.  Lands  of  testator  may  be  reached 
under  judgment  on  legacy  given  in 
lieu  of  dower,  but  not  when  it  runs 
against  the  executors  personally. 
Small  v.  SnaU,  3,  64 

5.  Letters  dismissory  is  not  a  judgment 
BoberU  v.  Johns,  4,  172 

6.  Statute  in  favor  of  an  estate  not  ar- 
rested by  judgment  against  the  heirs 
as  executors  de  son  tort.  Bolt  v. 
Dawkim,  3,  198 


7.  The  board  of  county  commissioners 
is  not  a  court  nor  its  records  re$ 
judicata.  County  v.  Miller,  Clerk, 
2,  244 

8.  Judgment  entered  on  verdict  only 
in  Chancery  vacated  as  erroneous 
two  years  afterwards.     Cooper  v. 


Smith, 

9.  Filed  after  sixty  days,  valid. 
han  V.  Byan,  1, 


Kap- 
362 


10.  Allowance  of  judgment  for  greater 
sum  than  demandeid  sustained,  Id. 
6,  352 

11.  In  action  brought  bv  purchaser  to 
carry  out  contract  of  purchase,  de- 
cree should  fix  time  for  payment  of 
balance  and  order  sale  of  land,  if 
not  then  paid.  Coney  v.  Timmom, 
5.  379 

12.  Circuit  decree  that  simply  con- 
firms the  master's  report  is  correct; 
in  form.     Wood  v.  Babb,  1,         4^7 

13  Judgment  after  tender  should  be 
for  debt  only,  without  interest  or 
cotts.    Id.  5,  427 

14.  Bears  only  seven  per  cent,  interest, 
and  assignee  can  recover  no  greater. 
Maner  v.  Wilson,  4,  470 

15.  Decree  in  equity  may  be  vacated 
as  erroneous  only  for  errors,  appar- 
ent or  new  evidence.  Yates  v. 
Oridley,  2.  496 

16.  Judgment  confirming  return  made 
by  only  two  commissioners  in  parti- 
tion cannot  be  set  aside.  Id.  3,    496 


17.  Absent  defendant  cannot  attack  b; 
motion  a  judgment  after  sale. 
6, 


496 


18.  Obligor  on  bond  of  indemnity  not 
bound  by  a  decree  to  which  he  was 
no  party.      Wilson  v.  Braddy,  4, 

517 

19.  Can  this  court  correct  order  refus- 
ing to  set  aside  judgment  for  sur- 
prise ?    Irby  V.  Henry,  4,  617 

20.  The  alleged  defense  of  purchase  of 
land  with  wife's  money  not  sufficient 
to  open  default,  it  appearing  that 
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there  was  not  money  of  the  wife 
available  for  that  purpose.     Id.  4, 

617 

21.  Under  motion  to  correct  taxation 
of  costs,  former  judgment  cannot  be 
disturbed.     Oureion  v.  Dargan,  2, 

619 

22.  An  order  passed  in  an  equity  cause 
valid,  although  not  on  calendar  of 
the  court.     Wnght  v.  Herhng,  3, 

620 

23.  A  decree  on  facts  cured  former 
order    for    judgment    on    verdict. 

^      Shaw  V.  Cunningham^  1,  631 

24.  Written  opinion  after  oral  judg- 
ment not  erroneous.     Id,  2,         631 

26.  No  ground  for  new  trial  that  Cir- 
cuit decree  was  not  filed  in  sixty 
days.     Gary  v.  Bunittt,  2,  632 


JUDICIAL  SALES. 
See  Saleb. 

JURISDICTION. 

See  Courts. 

1.  United  States  Circuit  Courts  have 
no  jurisdiction  of  an  action  to  which 
the  State  is  a  party.  State  v.  Corhin, 
10,  534 

JURORS  AND  JURIES. 

^e  Charging  Juries. 

1.  Judge  in  chancery  not  hound  by 
the  verdict  of  the  jury.  SmaU  v. 
Small,  1,  64 

2.  It  is  for  the  jury  to  say  whether  a 
case  is  proved.    State  v.  Oilreath,  4, 

100 

S.  After  completion  of  jury,  defendant 
cannot  object  to  the  want  of  the 
proper  number  present.  State  v. 
Clybum,  1,  375 

4.  Not  necessary  that  thirty -six  should 
be  present,  Id.  2,  375 

-5.  Challenge  can  be  only  to  original 
jury.       Burckhalter  v.  Coward,   7, 

436 


6.  Whether  }uror  is  indifferent  is  a 
matter  of  fact.  Opinion  formed 
does  not  necessarily  disqualify. 
StaU  V.  Dodson,  2,  453 

7.  Objection  not  tenable  if  juror  was 
challenged  and  jury  obtained  with- 
out exhausting  challenges.      Id.  3, 

453 

8.  No  error  to  check  counsel  in  urging 
upon  the  jury  the  consequences  of  a 
conviction.    Id.  7,  453 

9.  Judge  must  give  his  own  judgment 
on  facts  in  a  chancery  cause,  not- 
withstanding verdict  of  the  jury, 
Orierson  v.  llarmon,  618 

10.  Jury  might  find  venue  from  facts 
here  in  evidence.    Stale  v.  Sweaty  3, 

624 

11.  Husband  of  third  cousin  of  de- 
fendant is  competent  juror;  besides, 
objection  comes  too  laie  after  verdict 
Todd  V.  Gray,  1,  635 

12.  Entertainment  of  juror  after  ver- 
dict no  ground  for  new  triaL  Id, 
2,  636 

LACHES. 

See  Fraotiob,  15,  35, 


LEGACY. 
See  Executors. 

LEGISLATURE. 
See  General  Assembly. 

LETTERS  DISMISSORY. 

See  JUDGMBKTB.  5. 

LICENSE. 

1.  Trustee  of  land  with  absolute  con- 
trol can  give  license  for  his  life  to  a 
railroad  company  to  use  it  as  a  road- 
bed.    Tutt  V.  i2.  B.  Co.,  2,         365 

2.  And  he  cannot  afterwards  recover 
it.  no  breach  of  trust  being  shown. 
Id.  3.  365 
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LICENSES. 

1.  License  tax  not  authorized  under 
power  to  tax  for  advantage,  Ac.,  of 
city.     Charleston  v.  Olwer^  6,        47 

2.  Act  to  regulate  taxation  of  personal 
property  doee  not  include  in  its  title 
the  power  to  require  licensee.  Id. 
7.  47 

3.  To  Sell  Liquor.  Party  properly 
convicted  of  selling  liquor  without 
license,  although  for  medicinal  pur- 
poses.   State  V.  Thomburg,         482 


LIENS. 

1.  Aqbioultural.  Can  he  enforced 
only  through  clerk  and  sheriff. 
Janes  v.  Clarkson,  1,  628 

2.  But  the  account  may  be  sued  and 
attachment  issued  by  a  trial  justice. 
Id.  2,  628 

3.  Lienee  might  apply  proceeds  of 
crops  first  to  rent  and  then  to 
advances.    Id.  3,  628 

4.  Cotton  made  on  leased  premises  at- 
tached for  the  advances.  Id.  4,    628 

6.  JuBOMEHT.  Denying  lien  to  judg- 
ments is  not  unconstitutional.  Moore 
V.  HoUand,  3.  15 

6.  Mechasiob.  Laborer  employed  by 
contractor  has  no  lien  on  building. 
Gray  v.  Walker,  1,  143 

7.  Although  the  owner  knew  that  the 
laborer  was  working.    Id.  2,       143 


LIFE-TENANTS. 
See  Limitation  of  Estates. 

1.  Held  under  the  terms  of  this  will  to 
have  power  of  disposal  of  property 
bequeathed,  and  not  accountable  to 
remaindermen.    Moody  v.  Tedder,  1, 

567 

2.  Conveyance  by  life-tenant  of  her 
interest  held  to  carry  a  power  of 
disposal  given  by  the  will,  and  that 
the  appointee  was  not  liable  for  sale 
made  of  property  given  by  this  will. 
Id.  2,     '^    '^     -^  568 


3.  Or  it  might  in  this  case  be  construed 
as  a  power  of  attorney  from  the  life- 
tenant.    Id.  3,  '  558 

4.  Remaindermon  no  right  to  slaves 
sold  by  the  appointee,  as  they  did 
not  remain  property  at  death  of  the 
life  tenant.    Id.  4.  558 


LIMITATION  OF  ACTIONS. 

1.  Deed  of  adverse  claimant  to  his  son 
before  ten  years  expired  conveys  no 
title,  although  grantor,  who  reserves 
the  use  for  life,  afterwards  com- 
pleted the  ten  years.  EUen  v.  ElUn, 
2,  132 

2.  Statute  did  not  commence  to  run 
until  discharge  of  administrator, 
notwithstanding  previous  sale  of 
assets  and  their  j)archa3e  by  him- 
self.   Roberts  v.  Johns,  2,  172 

3.  Statute  in  force  at  the  time  of  dis- 
avowal, governs.    Id.  172 

4.  The  code  does  not  govern  the  lim- 
itation of  an  action  that  arose  before 
its  adoption.    Bolt  v.  Dawkins,  1, 

198 

5.  Currency  of  statute  not  suspended 
until  administration  granted.  Id.  2, 

198 

6.  Admissions  of  heirs  do  not  continue 
indebtedness  of  estate,  nor  is  the 
statute  arrested  by  a  iudgment 
against  them  as  executors  de  son  tort. 
Id.  3,  198 

7.  The  statute  pleaded  by  the  adminis- 
trator in  the  Court  of  Equity  must 
be  sustained,  although  the  heirs  have 
admitted  the  claim  and  oppose  the 
plea,  and  only  the  land  remains.  Id. 
4,  198 

8.  Admissions  of  the  administrator,  in 
the  complaint,  of  a  debt  already 
barred  do  not  revive  the  debt,  nor 
estop  him  from  pleading  the  statute. 
Id.  5,  198 

9.  The  administrator  is  the  only  proper 
person  to  plead  the  statute.  BoU  v. 
Dawkins,  6,  198 


10.  A  purchaser  from  a  life- tenant  does 
not  hold  adversely  to  the  remainder- 
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mftn  until  the  life-tenant  dies.   Ban- 
nister V.  Bull,  5,  221 

11.  The  statute  insufficiently  pleaded. 
Oounty  V.  MK«r,  Clerk,  7,  245 

12.  Statute  began  to  run  when  the 
life-tenant  conveyed  to  the  remain- 
derman, and  he  claimed  adversely. 
Man  gum  v.  Puster,  6,  316 

13.  The  statute  cannot  avail  unless 
pleaded.   Coney  v.  Timmonf,  4,    379 

14.  Statute  does  not  run  against  claim- 
ant to  land  while  in  possession.  Id. 
4.  379 

15.  Legal  title  being  in  executrix  and 
husband  for  ten  years,  and  then  in 
executrix  discovert  as  trustee  for 
two,  with  contingent  remainders, 
action  for  compensation  for  land 
taken  by  a  railroad  company,  barred 
under  the  terms  of  its  charter.  War- 
ing V.  R.  R.  Go,,  1,  416 

16.  Action  unprosecuted  does  not  pre- 
vent bar  of  the  statute  against  sub- 
sequent action.    Id,  4,  417 

17.  The  statute  runs  from  knowledge, 
actual  or  constructive,  of  the  fraud. 
Kihler  v.  Mcllwain,  2,  550 

18.  Fraud  in  acts  reported  to  court, 
confirmed  and  contained  in  deed  re- 
corded, are  within  the  constructive 
knowledge  of  a  party  to  the  cause 
affected  by  it,  and  barred  in  four 
years.     la.  4,  550 

19.  Unprosecuted  action  does  not  arrest 
the  currency  of  the  statute.     Id.  5, 

551 

20.  Creditors  chargeable  with  notice  of 
fraud  from  the  record.  McGowan 
V.  Hitt,  2,  602 

21.  Statute  runs  in  favor  of  a  fraudu- 
lent conveyance  from  date  of  the 
deed,  and  not  from  time  of  judg- 
ment against  the  grantor.    Id.  5, 

603 

LIMITATION  OF  ESTATES. 

See  Wills. 

1.  A  devise  to  S.,  a  hastard  daughter, 
for  life  and  then  to  such  children  as 


she  may  leave  alive,  is  a  contingent 
remainder,  and  if  valid  under  act  of 
1795,  fell  with  deetruction  of  S.'a 
estate.  JBouknighty.  Brown,  7,    156 

2.  Devise  of  whole  estate,  J.'s  share  to 
her  for  life  and  then  to  her  children, 
gives  J.  a  life- estate  and  her  chil- 
dren a  vested  remainder.  BannUter 
V.  Bull,  2,  220 

3.  Children  means  immediate  offepring 
and  the  rule  in  Shelley's  case  does 
not  apply.    Id.  4,  220 

4.  Kule  in  Shelley's  case  does  not  ap- 
ply where  issue  is  so  qualified  as  to 
evince  an  intention  not  to  denote 
indefinite  descent.  Mclniyre  v.  Mc- 
Intyre,  2,  290 

5.  Lands  devised  to  A.  for  life,  then  to 
her  children  for  life,  and  then  to 
their  issue  and  heirs  forever;  the 
children  took  for  life.     Id.  3,      290 

6.  Rules  of  limitations  affecting  real 
and  personal  property  are  now  gen- 
erally the  same.  MendenhaU  v. 
Mower,  1,  303 

7.  Differences  between  will  and  deed, 
stated.     Id,  2,  303 

8.  The  effect  of  limitation  to  issue,  and 
what  issue,  depend  on  intent  of  the 
paper.     Id.  3,  303 

9.  What  the  word  "  issue "  may  de- 
scribe.   Id.  4,  304 

10. When  limitation  to  survivor  r^tricts 
the  indefinitenees  of  issue,  and  when 
he  is  presumed  to  take  penonally. 
Id.  5,  304 

11.  Declaration  of  trust  for  A.  for  life, 
and  then  to  B.  and  C,  and  their 
issue  or  the  survivor  of  them,  if 
either  should  die  without  issue,  and 
if  both,  then  for  D.,  gives  B.  and 
C.  a  life  interest  and  their  issue  take 
as  purchasers.  Id.  6,  304 

12.  Fart  of  this  land  sold  as  A.*s  prop- 
erty and  its  proceeds  re-invested  by 
oroer  of  court  under  same  trosts, 
after  1853  was  converted  into  per- 
sonalty and  governed  by  the  mean- 
ing given  hy  the  act  of  1853.  to  the 
words  ••  dying  without  issue."  Id.  7, 

304 
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13:  Devise  (in  1833)  to  A.  for  life  with 
remainder  to  W  ,  and  if  W.  ehonld 
die  without  issae  then  to  H.,  etc., 
contemplated  an  indefinite  failure  to 
W.,  and  not  his  death  without  issue 
in  A.'s  life-time.  Mangum  v.  Piaster, 
h  2,  316 

14.  "  Dying  without  issue"  considered, 
and  not  restricted  by  a  limitation 
over  to  one  by  name,  nor  by  use  of 
the  adverb  "  then."     Id.  3, 4,     316 

15.  The  doctrine  of  contingent  re- 
mainders and  executory  devises  con- 
sidered.   Id.  3,  316 


MALICE. 
1.  Defined.    Hogg  v.  Finchntyt  5,    387 

MALICIOUS  ARREST. 

1.  In  action  for,  plaintiff  should  allege 
and  prove  absence  of  probable  cause, 
but  the  objection  comes  too  late 
after  verdict.    Hogg  v.  Pinehney,  1, 

387 

2.  Probable  cause  is  a  mixed  question 
of  law  and  fact.    Id.  2,  387 

Z.  Plaintiff  must  allege  that  order  of 
arrest  was  vacated,  but  not  that 
action  was  ended.    Id.  3,  387 

4.  Not  necessary  to  prove  express 
malice.    Id.  5,  387 

6.  Nor  actual  damage.     Id.  6,         387 

6.  Jurv  may  infer  malice  from  want  of 
probable  cause.    Id.  7,  387 

7.  Facts  involved  in  the  probable  cause 
properly  left  to  jury.   Jd  8,        387 

8.  Record  of  arrest  and  discharge 
proper  evidence— the  remainder  of 
former  record  irrelevant.  Jc?.  9,    387 

9.  Advice  of  counsel  may  be  considered 
by  jury,  but  does  not  per  se  excuse. 
Id.  10,  388 

10.  New  trial  granted  because  jud^e 
led  jury  to  be  governed  by  facts  m 

Sroof,  and  not  by  those  known  to 
efendants  at  time  of  arrest.  Id.  11, 

388 


MANDAMUS. 

1.  Will  not  lie  to  compel  comptroller- 
general  to  correct  error  in  tai  dupli- 
cate, nor  to  ignore  an  act  as 
unconstitutional.  Ex  parte  Lynch^ 
6,  32 

2.  Certificate  of  capital  stock  in  proper 
form  prescribed  m  writ  of  marMamui. 
State  V.  E.  R.  Co.,  3,  524 

3.  May  issue  at  chambers.  Id.  4,     524 

4.  Demand  here  justified  mandamxu^ 
although  not  specific.    Id,  5,       524 

5.  Peremptory  writ  must  conform  to 
the  alternative.    Id.  6,  524 


MARRIED  WOMEN. 
Ste  DowEB ;  Husband  akd  Wife. 

MECHANICS'  LIENS. 
Set  LiEKS,  6. 


MERGER. 

1.  Conveyance  by  life- tenant  to  remain- 
derman operates  as  a  merger.  Man- 
gum  V.  Puiter,  5,  316 


MISTAKE. 

1.  Allowed    to  he   shown  in  receipt 

although  not   pleaded.  Simril  v. 

Coleman,  3,  627 


MORTGAGES. 

1.  Of  Land.  A  married  woman,  under 
act  of  1870.  may  mortgage  her  lands. 
WitU  V.  Wolfe,  2,  256 

2.  And  may  do  so  independently  of 
statute  under  a  power  to  charge  by 
deed,  Ac.    Jd  3.  257 

3.  Cestui  que  trust  under  resulting  trust 
may  mortgage  the  trust  lands.  Id. 
4,  257 

4.  The  Court  of  Charleston  having 
jurisdiction  of  a  foreclosure  in 
Georgetown,    the  action    was   not 
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affected  by  rabseqoeDt  change  in  the 
law.     I^pier  v.  Waldo,  3,  276 

6.  Bnt  was  as  to  parties  afterwards 
bronght  in  by  amendment.    Id.  4, 

276 

6.  Non-joinder  of  executor  of  mort- 
gagor does  not  invalidate  the  sale 
Id.  5.  277 

7.  Administrator  of  heir  of  deceased 
mortgagor  not  a  proper  party  to 
action  for  foreclosure.    Id.  6,      277 

8.  Property  of  wife  mortgaged  to  secare 
her  husoand's  debt  is  a  surety  and 
discharged  by  tender.  Wood  v.  Babb, 
6.  427 

9.  Held  to  authorize  sale  by  mortgagee 
on  failure  to  ship  rosin,  dbc.,  but  not 
on  failure  to  pay  debt.  Mordecai  v. 
StutU,  622 

10.  Chattel.  Purchase bymortgagee, 
sustained.      MxUi   y.    Williama,  2, 

593 

MOTION. 
See  Pbaotiob,  10. 


MUNICIPAL  CORPORATIONS. 
See  CosposATiOHS,  4. 

NPOLIGENCE. 

1.  Improved  machinery  and  careful 
employes  do  not  necessarily  pre- 
vent a  railroad  from  being  negli- 
gent in  causing  fire.  WtUon  <&  Co. 
v.  R,  R.  Co.,  3,  588 

NEGOTIABLE  INSTRUMENTS. 

l.Note  validly  transferred  by  en- 
dorsement of  partner  for  debt  of  an- 
other firm  of  which  he  was  also  a 
member.  Walker  <i  !Drenholm  v. 
Kee,  1,  76 

2.  Endorsees  of  note  given  for  land 
under  bond  for  titles  may  recover 
the  debt  out  of  the  land.    Id.  2,    76 

8.  Rent  afterwards  given  by  vendee 
awarded  to  the  purchasers.     Id,  3, 

76 


4.  Note  for  mule  with  payee's  name 
blank,  not  binding  upon  innocent 
parties,  if  traded  for  horse  by  agent 
of  the  maker.  AiilU  v.  WiUianu, 
3,  ,  593 

5.  Notice  of  protest  by  mail  good 
where  it  is  the  usage.  Berudici 
v.  Rose,  1,  629 


NEW  TRIAL. 

See  Appeals;  Peaotioe,  14. 

1.  Entertainment  of  juror  after  ver- 
dict no  ground  lor  a  new  trial. 
Todd  V.  Gray,  2,  635 

NON-SUIT. 
Su  Pbaotioe,  20. 

OPENING  JUDGMENTS. 
See  JuDQMBHTS,  15,  16,  19-21. 

ORDINANCE   OF   CONVENTION. 

1.  Of  1865  opened  the  door  to  evi- 
dence, but  Corbin's  act  fixes  the 
measure  of  liability.  WtUon  v. 
Braddy,  5.  617 

PARDON. 

1.  Restores  the  competency  of  a  wit- 
ness.   StaU  V.  Dodton,  6,  453 

PARTIES. 
Su  Pleadivo,  20. 

PARTITION. 

1.  Judgment  confirming  return  made 
by  only  two  commissioners  cannot 
be  set  aside.     Yaiee  v.  GridUy,  3, 

496 

2.  Commissioners  may  act  without  go- 
ing on  the  land.    Id.  4,  496 

3.  Sale  will  not  be  set  aside  because 
purchaser  complied  after  time  for 
resale  in  the  order  of  sale.    Id  6, 

496 
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PARTNERSHIP. 

1.  Note  validly  transferred  by  partner 
for  debt  of  another  firm  of  wnich  he 
was  also  a  member.  Walker  <& 
Trenholm  v.  Kee,  1,  76 


PAYMENT. 

1.  Whether  a  security  operates  as  pay- 
ment is  a  question  of  fact  dependent 
on  intention.    Bolt  v.  Dawkim,  7, 

198 

2.  Promissory  note  was  taken  for  a 
sealed  note,  and  the  latter  canceled 
and  surrendered.  Held,  payment. 
Id.  8,  198 

3.  Note  received  for  lees  sum  past  due 
extinguishes  old  debt.    Id.  9,      198 

4.  Promissory  note  may  extinguish  a 
higher  security.    Id.  10,  198 

5.  Application  of  payment  made  by 
the  court  under  direction  of  the 
creditor.     WxtU  v.  Wolfe,  8,         267 

6.  Note  given  for  balance  ascertained, 
held  here  not  to  be  in  satisfaction  of 
former  note  and  mortgage.  Kaphan 
V.  Ryan,  5,  352 

7.  Bonds  secured  by  lien  not  neces- 
sarily satisfied  by  union  of  debtor 
and  creditor  in  same  person,  but 
were  here  by  other  bonas  taken  in 
settlement,  confession  of  judgment, 
sale  thereunder,  <fcc.  Murray  v. 
WilU,  1,  2.  504 

another 

case. 

505 


8.  One  security  does  not  pay  an 
unless  so  intended  as  in  this 
Id.S, 


9.  Lienee  might  apply  proceeds  of 
crops  first  to  rent  and  then  to  ad- 
vances.   Jone$  V.  Clarhon,  3,    628 


PEACE  OFFICERS. 

See  POLIOEMEH. 

PERSONAL  PROPERTY. 
See  Claim  avd  Deliyebt. 


PLEADINGS. 
See  Pbactioe. 

1.  Axevdments.  At  trial 
special  contract  instead  of  value  ol 
services,  admissible.  Tarrant  v. 
OitUUon,  2,  232 

2.  CoHPLAiKT  cannot  combine  action 
against  executors  of  an  executor  for 
rents  received  by  their  testator  and 
also  by  them  as  executors  of  the  first 
testator.      Howard   v.    Wofford,  2, 

148 

3.  For  recovery  of  fees  under  a  Georgia 
statute  does  not  entitle  plaintiff  to 
judgment  for  an  equivalent  sum. 
FUuimoni   v.    Guaiiahani  Co.,   2, 

192 

4.  Allowance  of  judgment  for  greater 
sum  than  demanded,  sustained.  Kap- 
han V.  Byan,  6,  3o2 

6.  An  order  in  a  cause  to  which  the 
sheriff  was  no  party,  directing  him 
to  pay  over  money,  is  erroneous. 
Warren  v.  Simon,  3,  362 

6.  In  malicious  arrest  plaintiff  must 
allege  that  order  was  vacated,  but 
not  that  action  was  ended.  Hogg  v. 
Pinekney,  3,  387 

7.  Defenses.  Statute  of  Limitations 
insufficiently  pleaded.  County  v. 
Miller,  Clerk,  7.  245 

8.  In  action  for  recovery  of  land,  an 
allegation  of  possession  under  prior 
contract  to  purchase  is  equitable 
defense.     Cooper  v.  Smith,  331 

9.  Statute  of  Limitations  cannot  avail 
unless  pleaded.  Coney  v.  Timmoru, 
4,  379 

10.  Purchase  bona  fide  improperly 
pleaded.    Lvpo  v.  True,  2,  579 

11.  Defenses  analyzed  and  how  to  be 
pleaded.    Id.  3,  580 

12.  Purchase  bona  fide  is  equitable  de- 
fense and  must  be  set  up  in  the 
answer.    Id.  4,  580 

13.  Defendant  answering  by  mistake, 
dismissed  without  cosU.  id.  5,    580 
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14.  Demursbb  orally,  to  connter-claim 
in  action  by  the  State,  sostained. 
8UUe  V.  Cbr6in,  9,  634 

15.  Issues.  AdmipsionB  in  pleading 
cannot  be  contradicted  by  evidence. 
Lupo  V.  True,  1,  679 

16.  Where  answer  d(^  not  deny  facts 
which  raise  a  trost.  plaintins  not 
reqaired  to  show  that  defendants 
had  knowledge  of  the  trnst.    Id.  2, 

679 

17.  Mistake  in  receipt  allowed  to  be 
shown,  although  not  pleaded.  Sim- 
rU  V.  Coleman,  3,  627 

18.  JoiNDEB  op  AcTioKS.  Forcclosure 
and  unsecured  demand  on  contract 
may  be  united  in  the  same  com- 
plaint.   Wttte  V.  Wolfe,  9,  267 

19.  See  anU,  No.  2. 

20.  Fabties.  Executors  in  charge  of 
lands  devised,  but  charged  as  to  the 
rents,  are  the  proper  defendants  to 
action  brought  for  the  rents — and 
not  the  devisees.  Howardv.  Wofford, 
4,  149 

21.  Hupband  is  a  necessary  party  to 
action  for  recovery  of  lands  vested 
in  the  wife  prior  to  1868.  Bannister 
V.  Bull,  8,  221 

22.  Non-joinder  of  executor  of  mort- 
gagor does  not  invalidate  the  sale. 
Trapier  v.  Waldo,  5,  277 

23.  Administrator  of  heir  of  deceased 
mortgagor  not  a  proper  party  to 
action  for  foreclosure.    Id.  6,      277 

24.  A  general  administrator  is  a  neces- 
sary party  to  an  action  brought 
against  an  administrator  pendente 
lite  to  recover  balance  in  hiR  hands. 
Stevenson  v.  Wilcox,  432 

26.  Intermediate  grantee  of  deed  not 
necessary  party  to  action  to  vacate. 
Irby  V.  Henry,  2,  617 

26.  Summons.  Clerk  may  order  pub- 
lication if  satisfied  with  truth  of 
affidavit  without  requiring  partic- 
ulars.    Yates  V.  Oridley,  1,         496 


POLICEMEN. 
1«  Power  to  regulate  order  and  public 


peace  gives  a  city  the  right  to  ap- 
point policemen.  The  appointment 
may  be  shown  by  their  testimoDV 
ana  circumstances.    State  v.  Sims^  4, 

486 

2.  Policemen  here  authorized  to  arrest 
without  warrant     Id.  6,  486 

3.  Riot   in    attacking,  is   aggravated 
riot.    Id.  2,  486 


POWERS. 
See  Wills,  17-19. 

PRACTICE. 
See  Pleabiitos. 

1.  Affidavit  on  circuit  before  attor- 
ney,  valid.      Oary  v.   Burjiett,  3, 

632 

2.  Amendments.  At  trial  admissible. 
Tarrant  v.  GitUhon,  2,  232 

3.  And  trial  might  proceed,  defendant 
objecting  to  the  amendment,  but  not 
asking  lor  time  to  answer.     Id.  2, 

232 

4.  Commission  to  examine  witnesses 
is  valid,  although  applied  for  by 
attorney,  and  altbougn  intermediate 
negotiations  are  had,  and  though 
issued  by  deputy  clerk  and  not  by 
referee.    Brooks  v.  Brooks,  4,     621 

6.  Continuance.  Ruling  on  motion 
for,  not  appealable.  State  v.  Dod- 
son,  1,  453 

6.  Is  wholly  in  the  discretion  of  the 
Circuit  judge.  Orawford  v.  Schmidt, 
1,  634 

7.  ExoEPTiONB.  Indefinite,  not  suffi- 
cient.   State  V.  OUreath,  6,         100 

8.  Not  in  proper  form  when  they  refer 
to  exceptions  to  referee's  report 
Bouknight  v.  Brown,  1,  155 

9.  Necessary  to  raise  poiuts  for  appeal. 
Oureton  v.  Dargan,  1,  619 

10.  Motions  and  Obdebs.  Motion 
proper  though  wrongly  designated. 
Dent  V.  Bryce,  7.  2 
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11.  Motion  is  the  proper  mode  of  ob- 
taining relief  in  a  cause  not  ended. 
Wright  V.  Herhng,  1,  620 

12.  Order  of  reference  to  state  accoants 
of  executor  should  be  granted  where 
former  orders  upon  same  subject 
have  been  passed  without  notice. 
Id.  2,  620 

13.  An  order  passed  in  equity  cause 
valid,  although  not  on  calendar. 
Wright  V.  Hcrlong,  620 

14.  New  Teials.  Another  Circuit 
judge  may  grant  on  after- discovered 
evidence.      Durant  v.   Fhilpot,    1, 

116 

15.  That  defendant  in  such  case  was 
not  wanting  in  diligence  is  a  finding 
of  fact.     Id.  2,  116 

16.  Evidence  if  cumulative  was  in 
waiting  and  furnished  proper  ground. 
Id.  3,  116 

17.  No  objection  that  it  would  contra- 
dict witness  at  former  hearing.  Id. 
4.  116 

18.  Motion  here  not  proper  for  re- 
hearing on  bill  of  review,  aa  there 
was  no  leave  of  court  or  certificate 
of  counsel,  but  could  be  granted 
under  Chapter  CV.,  J  2,  General 
Statutes.     Id.  5,  116 

19.  Not  granted  for  newly- discovered 
evidence  if  it  be  immaterial.  Waring 
V.  B.  R.  Co.,  3.  417 

20.  NoN-BUiT  only  proper  where  there 
is  no  evidence.  Sogg  v.  Pinckney, 
4.  387 

21.  Improper  if  any  evidence,  but  sus- 
tained in  this  case.  McCall  v.  CoJien, 
2,  445 

22.  Erroneous  if  any  evidence  to  sus- 
tain the  action.    Miller  v.  Bolt,    636 

23.  Referee's  Bepobt.  If  it  fails  to 
report  law  and  facts  separately, 
motion  to  recommit  is  the  remedy. 
Bouknight  v.  Brown,  2,  155 

24.  New  evidence  may  come  in  after 
recommittal  of  first  report.  Maner 
V.  WiU<m,  5,  470 

25.  Items  disallowed  by  referee  and 


allowed    by  judge,  referred    back 
Maner  v.  Wiuon,  6, 


470 


26.  Order  of  referee  known  to  parties 
binding,  but  not  where  they  had  no 
notice  of  reference  or  report.  Wright 
V.  HtrUmg,  4,  620 

27.  A  binding  report  can  be  assailed 
only  by  action ;  an  ex  parte  report 
may  be  re-opened.    Id.  5,  620 

28.  Reply.  To  be  entitled  to,  defend- 
ant must  fully  admit  the  case. 
BurckhaUer  v.  Coward,  5,  436 

29.  In  unliquidated  damages,  plaintiff 
has  the  reply.    Id.  6,  436 

30.  Trial  and  its  incidents.  After 
the  completion  of  the  jury  defend- 
ant cannot  object  to  the  want  of 
the  proper  number  present.  State 
V.  Clybum,  1,  375 

31.  Challenge  can  be  only  to  original 
jury.  BurckhaUer  v.  Coward,  7, 
^    ^  436 

32.  Judge  may  dismiss  complaint  with- 
out motion.    McCall  v.  Cohen,   1, 

445 

33.  Judge  may  limit  cross-examination 
to  one  counsel.    State  v.  Sims,  9, 

487 

34.  Hearing  of  cause  may  not  be  had 
at  chambers.  Orierson  v.  Harmon, 
X,  618 

35.  Venue.  In  1876.  not  necessary  to 
sue  defendant  in  his  own  county, 
and  right  to  change  of  lost  by 
laches.    Irby  v.  Henry,  1,  617 

36.  Verdict.  Motion  for  new  trial  is 
proper  remedy  to  correct  error  in 
allowance  of  interest.  Wilson  v. 
B.  B.  Co.,  4.  588 

37.  BeiDg  for  gross  sum  in  damages,  it 
cannot  be  said  to  include  interest. 
Id.  5,  588 

PREFERRED  STOCK. 
See  Stock. 


PRINCIPAL  AND  AGENT. 
1.  Maker  not  bound  for  payment  of 
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hit  note  divetied  by  his  agent,  on 
the  wording  of  the  note  iteelf.  ifUU 
V.  WtUianu,  3.  593 


PRINCIPAL  AND  SURETY. 

jSSs«  SUBBTIES. 

PROBATE  COURTS. 
See  OouBTB,  25. 

PROBATE  JUDGE. 

1.  May  appoint  gnardians  ad  litem  for 
canaee  in  the  Conrt  of  Common 
Pleas.     Trapier  v.  Waldo,  7.       277 

PROBABLE  CAUSE. 
8u  Malioious  Abbbst,  1.  2,  6,  7. 

PROHIBITION. 

1.  Supreme  Conrt  has  jurisdiction  of, 
only  for  supervisory  control  over 
other  courts.     State  v.  Columbia,  1, 

412 

2.  Not  to  restrain  the  issue  of  licensee 
by  municipal  corporation.     Id.  2, 

413 

PROMISSORY  NOTES. 
jSSee  NxaoTiABLE  Ivbtbumbhtb. 

PROTEST. 

See  Usage. 

PURCHASERS. 

1.  Party  purchasing  land  under  his 
own  judgment  mav  assert  title 
without  deed.    Small  v.  Small,  2, 

2.  Endorsees  of  note  given  for  land 
under  bond  for  titles,  may  recover 
the  debt  out  of  the  land.  Walker 
<b  I¥enMm  v.  Kee,  2,  76 

3.  Rent  note  afterwards  given  by  ven- 
dee awarded  to  endorsees.     Id.  3, 

76 


4.  Bad  title  not  confirmed,  purchaser 
objecting.  Trapier Y,Waldo,l,    276 

5.  The  court  having  jurisdiction,  the 
purchaser  is  not  affected  by  irregu- 
larities.   Id.  2,  276 

6.  One  holding  under  contract  to  pur- 
chase is  entitled  to  the  land  in  pref- 
erence to  one  who,  with  notice, 
purchased  it  at  sheriff's  sale  as  the 
property  of  the  vendor.  Qmey  v. 
Timmon$,  1,  378 

7.  In  action  brought  by  purchaser  to 

nout  his  contract  of  purchase, 
M}ree  should  fix  the  time  for  pay- 
ment of  balance,  and  order  sale  of 
land  if  not  then  paid.    Id.  5,     379 

8.  Sale  will  not  be  set  aside  because 
purchaser  complied  after  time  fixed 
for  re-sale.      iate$  v.  QfidUy,  6, 

496 

9.  Purchasers  of  a  railroad  not  liable 
for  broken  covenants  of  former 
owners,  nor  for  failure  to  undo 
what  they  had  done.  Hammomd  v. 
R.  R.  Co.,  1,  2,  3,  567 

10.  Purchase  hcna  fide  improperly 
pleaded.    Lupo  v.  True,  2.  579 

11.  Purchase  bona  fide  is  equitable 
defense  and  must  be  set  up  in 
answer.    Id.  4,  580 


RAILROADS. 

1.  Trustee  of  land  with  absolute  con- 
trol can  give  license  for  his  life  to 
railroad  company  to  use  as  a  road- 
bed.    Tait  V.  R.  R.  Co.,  2,  366 

2.  And  he  cannot  afterwards  recover 
it,  no  breach  of  trust  being  shown. 
Id.  3,  365 

3.  Action  for  compensation  for  land 
taken  bv  a  railroad  company  barred 
under  the  terms  of  its  charter,  not 
being  prosecuted  in  time.  Waring 
V.  R,  k  Co.,  1,  416 

4.  Purchasers  of  a  railroad  not  liable 
for  broken  coyenants  of  former 
owners,  nor  for  failure  to  undo 
what  they  had  done.  Hammorid  v. 
R.  R.  Co.,  I,  2,  567 
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5.  A  railroad  company  is  bound  not  to 
interfere  with  drainage  of  lands,  in- 
dependently of  their  covenant  not 
to  do  80,  bnt  sobsequent  owners  not 
liable  for  the  failure  of  their  prede- 
cessors in  this  regard.    Id.  3,      667 

^.  Improved  machinery  and  carefal 
employes  do  not  necessarily  prevent 
a  railroad  from  being  negligent  in 
causing  fire.  WiUon  <&  Co.  v.  B.  B. 
Co.,  3.  588 

RECEIPT. 

1.  Obtained  by  tact  from  ignorant  dis- 
tributee set  aside.  BoberU  v.  Johns, 
3,  172 

2.  Mistake  in,  allowed  to  be  shown, 
although  not  pleaded.  Simril  v. 
Pieman,  3,  627 


RECORDING. 
iSee  Deeds,  1. 


RECOVERY   OF   REAL 
PROPERTY. 

1.  Part^  purchasing  land  under  his 
own  judgment  may  assert  title  with- 
out deed.    Small  v.  Small,  2.        64 

^.  Deed  of  adverse  claimant  to  his  son 
before  ten  years  expired  conveys  no 
title,  although  grantor,  who  re- 
served the  use  for  life,  afterwards 
completed  the  ten  years.  Ellen  v. 
EUen,  2.  132 

S.  Declarations  of  grantor  to  show  ad- 
verse claim  admitted  in  reply.    Id. 

4,  132 

4.  Tax  receipts  admissible  to  show 
claim,  but  are  of  no  weight  where 
taxes  were  paid  under  contract.    Id. 

5,  132 

5.  Devisees  in  remainder  of  a  tract  of 
land  held  not  entitled  to  recover 
another  tract  vested  in  the  life-ten- 
ant for  valuable  consideration,  under 
decree  made  in  a  cause  instituted  to 
carry  out  compromise  made  between 
the  son  and  bastard  devisees  of  tes- 
tator.   Bouknight  v.  Broum,  5,    166 

6.  Two  tenants  in  common  may  sue 


for  their  part  of  the  land  without 
joining  a  co-tenant,  and  verdict 
should  be  only  for  their  shares. 
Banniiter  v.  BuU,  7,  221 

7.  Where  defendant  admitted  plaintiff's 
title,  but  the  right  of  possession  is  at 
issue,  the  judge  erred  in  saying  that 
plaintiff  was  entitled  to  recover. 
ThiU  V.  B.B.Co,  1.  366 

8.  Plot  used  in  another  cause  between 
other  parties  may  be  introduced  as 
evidence  to  show  plaintiff's  claim 
under  color  of  title.  Duren  v.  Strait, 
2,  465 

9.  Disseizors  liable  for  rental  value 
which  may  be  the  amount  of  rents 
received.    Maner  v.  WiUon,  7,    470 


REFEREE. 

1.  If  referee  fails  to  report  law  and 
facts  separately,  motion  to  recom- 
mit is  the  remedy.  Bouknight  v. 
Brown,  2,  165 

2.  Order  of  referee  known  to  parties, 
binding,  but  not  where  they  nad  no 
notice  of  reference  or  report.  Wright 
V.  Herlong,  4,  620 

3.  A  binding  report  can  be  assailed 
only  by  action ;  an  ex  parte  report 
may  be  re-opened.    Id  6,  620 

4.  A  commission  to  examine  witnesses 
is  valid,  although  issued  by  deputy 
clerk  and  not  by  referee.  iroo%8  y. 
Brooks,  4.  621 


REHEARING. 
See  CouBTS,  3,  5,  6. 


RELINQUISHMENT  OF  IN- 
HERITANCE. 

See  HuBBAHD  avd  Wipe. 


REMITTITUR. 
See  Courts,  1-4. 10, 11. 

REMOVAL  OF  CAUSES. 
1.  Petition  of  defendant,  a  citizen  of 
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New  York,  to  have  his  caee  trans- 
ferred to  the  United  States  Circuit 
Court  properly  refused,  the  State 
being  plaintiff.    State  v.  Oorbin,  10, 

634 

RENTS  AND  PROFITS. 

1.  Disseizors  liable  for  rental  value, 
which  may  be  the  amount  of  rents 
received.    Maner  v.  WxUon,  7,    470 


REPLY. 
See  Pbaotioe,  28. 

RES  JUDICATA. 

See  JUDOMBHTS. 

1.  Record  of  board  of  county  com- 
missioners not  res  judicata.  County 
▼.  MiUer,  Clerk,  2,  244 

2.  Under  motion  to  correct  taxation  of 
costs,  former  judgment  cannot  be 
disturbed.     Cureton  v.  Dargan,  2, 

619 

3.  Order  of  reference  to  state  accounts 
of  executor  should  be  granted  where 
former  ordeis  upon  same  subject 
have  been  passed  without  notice. 
Wright  v.  Hcrlong,  2,  620 

4.  Points  made,  or  which  could  have 
been  made,  in  this  court,  cannot  be 
considered  at  a  subsequent  hearing. 
Brooks  V.  Brooks,  1.  621 

RICHLAND. 
See  County,  1. 

RIOTS. 
See  Criminal  Law.  20. 

SALES. 
See  Shebiff. 

1.  Bad  title  not  confirmed,  purchaser 
objecting.  Trapier  v.  Waldo,  1,    276 


2.  The  court 


purchaser  is  not  affected  by  irr( 
larities. 


Id.  2, 


urisdiction,  the 
5U- 
176 


3.  Sale  complied  with  after  time  fixed 
in  order  of  8:ale  for  re-sale,  not  dis- 
turbed.  Yates  V.  OridUy,  6,        496 


SCHOOLS. 
See  Taxes,  2,  3. 

SELLING  LIQUOR. 
See  Cbiminal  Law,  21. 


SHERIFF  AND  SHERIFF'S 
SALES. 

1.  Judgment  creditor  not  entitled  to- 
recover  damages  whore  no'  injury 
resulted  from  delay  in  levying. 
StaU  V.  Oilreath,  6,  •  100 

2.  An  order  in  a  cause  to  which  the 
sheriff  was  no  party,  directing  him 
to  pay  over  money,  is  erroneous. 
Warren  v.  Simon,  3,  362 

3.  A  purchaser  under  contract  to  pur- 
chase, is  entitled  to  the  land  in 
preference  to  a  purchaser  with 
notice,  at  sheriff's  sale,  as  the  prop- 
erty of  the  vendor.  Coney  v.  2m- 
mons,  1,  378^ 

4.  Statement  that  purchase  was  made 
for  benefit  of  another  might  avoid 
sale,  but  no  one  objecting  the  trust 
ordered  to  be  performed.  Id.  3,  379 

6.  Net  proceeds  of  sale  is  the  proper 
credit  on  an  execution.  Maner  v. 
Wilson,  9,  470 


SLANDER. 

1.  Jury  may  give  exemplary  damages 
and  consider  defenaants  wealth. 
Burckhalter  v.  Coward,  1,  43S 

2  Defendant  must  prove  a  plea  of  jus- 
tification, but  jury  may  consider 
aggravating  or  mitigating  drcum- 
Btances.    Id.  2,  435 

3.  Defendant  to  justify  must  produce  a 
conviction  or  prove  guilt.     Id.  3 

435 

4.  Unsustained  justification  may  be 
considered  by  the  jury  as  aggrava- 
tion.   Id.  4.  436 
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SLAVES. 
See  Life- Teh AiTTS,  4. 


STATE. 

1.  The  right  of  the  attorney- general  to 
sne  for  moneys  dne  the  State  is 
given  hy  an  act  that  authorized  him 
to  sne  persons  intruding  npon  prop- 
erty, etc.,  of  the  State.  State  v.  Cor- 
bin,  1.  533 

2.  Also  under  power  to  defend  rights 
of  the  State.    Id.  2,  534 

3.  And  the  legislature  heing  informed 
of  the  suit,  their  silence  was  ratifica- 
tion.   Id.  3,  534 

4.  Comptroller  cannot  authorize  attor- 
neys to  retain  for  fees  a  part  of 
money  collected  by  them  for  the 
State.     Id.  4,  534 

5.  Such  a  settlement  violates  Article 
II.,  2  22,  of  the  constitution.     Id.  5, 

534 

6.  Circuit  judge  might  audit  amount 
due  attorneys  for  services  rendered 
State,  but  could  not  order  payment. 
Id,  7.  534 

7.  No  person  can  sue  the  State  directly 
or  by  counter-claim.    Id.  8,        534 

8.  The  United  States  Circuit  Court  has 
no  jurisdiction  of  an  actioh  to  which 
the  State  is  a  party.     Id,  10,       534 


STATE  COMITY. 

1.  Courts  will  enforce  contract  made 
under  statute  of  another  State.  Fitz- 
tiTnons  v.  Guanahani  Cb  ,  1,        192 

2.  But  an  officer  cannot  recover  for  ser- 
vices here  the  feps  allowed  by  a 
Georgia  statute.    Id.  2,  192 

STATUTE  OF  FRAUDS. 
See  Frauds,  7. 

STATUTE  OF  LIMITATIONS. 
See  LiiciTATioH  of  Aotiohs. 


STATUTES. 

1.  Is  valid  until  shown  to  be  unconsti- 
tutional.   Hx  parte  Lynch,  Z,       32 

2.  The  court  in  Charleston  having 
jurisdiction  under  the  statute  of  a 
foreclosure  in  Georgetown,  the  repeal 
of  the  statute  did  not  affect  the 
action,  except  a^  to  parties  after- 
wards brought  in  by  amendment. 
Trapier  v.  Waldo,  3,  4,  27^ 

3.  Manifest  intent  controls  the  use  of  a 
senseless  word  in  a  statute.  Waring 
V.  B,  B.  Co.,  2.  416 

4.  The  act  of  1880.  (17  Stat.  336,)  doe* 
not  apply  to  homicides  before  that 
time  committed.    State  v.  Sweat,  1, 

624 

5.  A  penal  statute  must  not  be  con- 
strued to  the  defeat  of  its  object. 
State  V.  Johnson,  2,  187 

6.  Act  29  Chafl.  II,  Ch.  3,  ?  10,  (2 
Stat.  527.)  for  prevention  of  frauds 
and  perjuries,  construed.  Bristow  v. 
McCall,  3,  54a 

7.  Act  5  Geo.  II.,  Ch.  7,  (2  Stat.  570.) 
making  lands  assets  for  debts,  stated. 
Small  V.  Sinall,  71 

8.  Act  of  1783,  (7  Stat.  I'7,)  does  not 
authorize  Charleston  City  to  irapoHe 
license  tax.  Charleston  v.  Oliver,  53 

9.  Act  of  1791.  (5  Stat.  164,)  giving  a 
lien  on  lands  sold  for  partition, 
stated.     Murray  v.  Witte,  512 

10.  Act  of  1795.  (5  Stat.  256,)  as  to 
renunciation  of  dower,  must  be  con- 
strued in  connection  with  14  Stat. 
325.     Townsend  v.  Brown,  5,        92 

11.  Act  of  1795,  (5  Stat,  257,)  prescrib- 
ing form  of  renunciation  of  inheri- 
tance, construed.  McLaurin  v. 
WiUon,  407 

12.  Act  of  1795.  (5  Stat.  257.)  in  what 
county  inheritance  might  be  re- 
nounced.    Campbell  v.  Moon,      109 

13.  Act  of  1795,  (5  Stat.  271.)  avoiding 
gifts  to  bastards,  applied.  Bouk- 
night  v.  Brown,  6,  156 

14.  Act  of  1838,  (11  Stat.  14,)  penalty 
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for  exceesivA  fees,  oonstraed.  County 
V.  Miller,  Clerk,  254 

16.  Act  of  1839,  (11  Stat.  21.)  gave 
magistrates  power  to  take  release  of 
inheritance.  Campbell  y.  Moon,  110 

16.  Act  of  1839,  (11  Slat,  47.)  requir- 
ing issne  in  Circuit  Court  on  appeal 
from  ordinary,  stated.  Prater  v 
Whittle,  45 

17.  Act  of  1846,  a  17,  (11  Stat.  408,) 
chartering  W.  i  M.  K.  B.  Co..  the 
word  "hereinafter"  means  Jiereinbe- 
fore.    Waring  v.  C.  d  D.  B.  R,  Co.,  2, 

416 

18.  Act  of  18f  3,  (12  Stat.  262.)  as  to 
words  of  limitation  in  a  devise,  ap- 
plied.     MendenhaU  v.  Mower  (7), 

304 

19.  Act  of  1865,  (13  Stat.  345.)  per- 
mitting  statements  in  records  as 
evidence,  construed.  Bouhnight  v. 
Brovm,  3,  156 

20.  Act  of  1866,  (13  Stat.  318.)  allow- 
ing higher  interest,  requires  it  to  be 
written  in  original  contract.  Maner 
V.  WiUon,  3,  470 

21.  Act  of  1866,  (13  Slat.  439.)  interest 
on  judgment  is  seven  per  cent. 
Moore  v.  Holland,  1,  15 

22.  Act  of  1869,  (14  Stat  214.)  per- 
mitting court  to  vacate  erroneoas 
judgments,  construed.  Yatea  v. 
Oruilet/,  500 

23.  Act  of  1869.  (14  Stat.  220,)  me- 
chanics*  lien,  construed.  Oray  v. 
Walker,  146 

24.  Act  of  1869,  (14  Stat.  237.)  warrant 
of  commissioners  the  authority  to 
collect  taxes.    Dent  v.  Bryce,         9 

25.  Act  of  1869,  (14  Stat.  263,)  is  ad- 
ditional prerequisite  to  discharge  of 
administrator.    Robert*  v.  John*,  4, 

172 

26.  Act  of  1869,  (14  Stat.  274.)  vesting 
power  to  levy  taxes  in  county  com- 
missioners, stated.  Dent  v.  Bryce,  9 

27.  Act  of  1869.  (14  Stat.  211,)  Corbin 
act,  construed.     WiUon  v.  Braddy, 

522 


28.  Act  of  1870.  (14  Stat.  325.)  gives  a 
married  woman  a  right  to  mortgage. 
WilU  V.  Wolfe,  2,  2be 

29.  Act  of  1870.  (14  Stat,  325.)  did 
not  dispense  with  a  renunciation 
of  dower  by  privy  examination. 
Town$end  v  Brown,  5,  92 

30.  Act  of  1870,  (14  Stat.  382.)  giving 
certain  powers  to  Charleston  City, 
considered.  Charlatan  v.  Oliver,   50 

31.  Act  of  1870,  (14  Stat  409.)  author- 
izing license  taxes  in  Charleston,  is 
unconstitutional.  Charluton  v. 
Oliver,  47 

32.  Act  of  1871,  (14  Stat  572,)  gave 
City  of  Columbia  power  to  appre- 
hend offenders.    Stdte  v.  8imi,     493 

33.  Act  of  1872.  (15  Stat  41.)  tesU- 
mony  taken  by  clerk  must  be  read 
at  trial.      MeLawrin  v.  Wilson,  4, 

402 

34.  Act  of  1872.  (15  Stat  274.)  warrant 
of  commissioners  the  authority  to 
collect  taxes.     Dent  v.  Bryce,         9 

35.  Act  of  1873.  (15  Stat.  324.)  re- 
pealing  so  much   of  Ch.  83.  Qen. 

^  Stat.,  as  required  renunciation  of 
inheritance,  stated.  IhwneeTid  v. 
Brown,  98 

36.  Act  of  1873.  (15  Stat  407.)  war- 
rant of  commissioners  the  authority 
to  collect  taxes.    Dent  v.  Bryce,    9 

37.  Act  of  1873,  (15  Stat  479.)  made 
change  in  mode  of  .assessing  and  col- 
lecting taxes.    Dent  v.  Bryce^      10 

38.  Act  of  1873.  (15  Stat.  501.)  amend- 
ing Code.  2  360.  sUted.  StaU  v. 
0?lreath,  104 

39.  Act  of  1874.  (15  Stat.  608.)  pen- 
alty for  excessive  fees,  construed. 
County  V.  MxUer,  Clerk,  254 

40.  Act  of  1874.  (15  StaU  667.)  per 
cent,  of  taxes  fixed  by  legislature. 
Dent  V.  Bryce,  10 

41.  Act  of  1874,  (15  Stat.  688.)  author- 
izing  county  subscription  to  C.  and 
C.  K.  R.  Co.,  construed.  StaU  v. 
R.  R.  Ob..  526 
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42.  Act  of  1874,  {  78,  (15  SUU.  760,) 
adding  penalty  for  non-payment  of 
taxes,  not  nnconBUiutional.  Ex 
parte  Lt/nch,  5,  32 

43.  Act  of  1876,  (16  Stat.  9.)  per  cent, 
of  taxes  fixed  by  legislature.  Dent 
V.  Bryce,  10 

44.  Act  of  1875,  (15  l^t  985,)  as 
to  county  commissioners,  stated. 
County  V.  Mller,  CUrk,  249 

45.  Act  of  1877,  (16  Stat.  235,)  relat- 
ing to  county  commissioners,  re- 
ferred to.     County  v.  Miller^       242 

46.  Act  of  1877.  (16  Stat.  286.)  per 
cent,  of  taxes  fixed  by  legislature. 
Dent  V.  Bryce.  10 

47.  Act  of  1877,  (16  Stat.  312.)  to  in- 
vestigate  indebtedness  of  counties, 
stated.     County  v.  Miller,    239,  246 

48.  Act  of  1878,  (16  Stat.  409,)  amend- 
ing Code,  2  330,  stated.  Leuns  v. 
Brown,  6 1 

49.  Act  of  1878,  (16  Stat.  445,)  regu- 
lating amount  of  costs  to  constables 
in  Barnwell,  not  repealed  by  act 
16  Stat.  624.    Blanton  v.  Barnwell, 

623 

50.  Act  of  1878.  (16  Stat.  549,)  per 
cent,  of  taxes  fixed  by  legislature. 
Dent  V.  Bryce,  10 

51.  Act  of  1878.  (16  Stat.  624,)  regu- 
lating costs,  considered.  Lewia  v. 
Brown,  61 

52.  Act  of  1878,  (16  Stat.  631.)  does 
not  require  judge  to  inform  jury 
tbat  prisoner  may  be  recommended 
to  mercy.    State  v.  Dodson,  8,    453 

53.  Act  of  1878.  (16  Stat.  695.)  to  fund 
debt  of  Charleston,  referred  to. 
County  V.  Miller,  Clerk,  246 

5i.  Act  of  1878,  (18  Stat.  698.)  regu- 
lating appeals,  construed  as  to 
motions  for  further  time.  Strib- 
ling  V.  Johns,  115 

55.  Act  of  187<^,  (16  Stat.  699.)  re- 
pealed Code.  J  357,  fixing  time  for 
appeals.     Alexander  v.  Alexander, 

128 

56.  Act  of  1878,  (16  Stat.  802,)  does 


not  require  thirty-six  jurors  to  be 
present.    State  v.  Clyburn,         377 

57.  Act  of  1878,  (16  Stat,  803.)  re- 
quiring re-assessment  of  property, 
stated.    JSx  parte  Lynch,  33 

58.  Act  of  1879.  (17  Stat.  14.)  repeal- 
ing  part  of  2  149  of  the  Code,  con- 
strued.    Trapier  v.  Waldo,  285 

59.  Act  of  1880,  (17  Stat.  296.)  regu- 
lating costs,  repealed  i  330  of  Code 
and  its  proviso.  LewU  y.  Brown, 
5,  58 

60.  Act  of  1880,  (17  Stat.  336,)  as  to 
venue  does  not  apply  to  homicides 
already  committed.  State  v.  Sweat, 
2,  624 

61.  Act  of  1880,  (17  Stat,  341,)  repeal- 
ing Chapter  CV.,  J  2.  of  General 
Statutes,  does  not  affect  existing 
judgments.    Durant  v .  Bhilpot,    126 

62.  Act  of  1880.  (17  Stat.  447.)  carry- 
ing concealed  weapons,  construed. 
StaU  V.  Johnson,  1,  187 

63.  Act  of  1880.  (17  Stat.  460.)  prohib- 
iting sale  of  liquors  in  the  country, 
construed.  State  v.  Thomburg,  482 

64.  Act  of  1880,  (17  Stat.  509.)  relating 
to  county  commissioners,  referred  to. 
County  V.  Miller,  243 


STOCK. 

1.  Stock  and  capital  stock,  considered. 
State  V.  E.  R.  Co.,  1,  524 

2.  Subscribed  to  corporation,  means 
capital  stock.     Id.l,  524 

3.  Preferred  stock  is  capital  stock.  Id. 
2,  524 

4.  Certificate  implying  the  contrary  in- 
sufficient and  one  in  proper  form 
prescribed   by  rnandamus.      Id.  3. 

524 

SUMMONS. 
See  Pleadings,  26. 

SUPREME  COURT. 
See  Courts,  1. 
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SUNDAY. 

1.  A  contract  made  on   Sanday  bus- 
tained.    MilU  v.  Wtllxams,  1.      693 


SURDITIES. 

1.  A  married  woman  may  be  the  surety 
of  her  husband.    WitU  v.  Wolfe,  1, 

256 

2.  Not  discharged  by  allowance  to 
principal  of  return  commissions  on 
cotton  according  to  custom.  Witte 
V.  Wolfe,  6.  267 

3.  Nor  by  mortgage  payable  at  future 
day  given  by  principal,  after  matur- 
ity, on  other  property  to  secure  the 
past  due  indebtedness.     Id.  7,     257 

4.  Property  of  wife  mortgaged  to  se- 
cure her  husband's  debt  is  a  surety, 
and  discharged  by  tender  made. 
Wood  V.  Babb,  6,  427 

6.  Note  for  mule,  with  payee's  name 
blank,  not  binding  upon  innocent 
parties  if  traded  by  agent  of  maker 
to  stranger  for  horse.  MtlU  v.  Wil- 
liams,  3,  673 

6.  Creditor  has  not  exhausted  his  legal 
remedies  against  surety,  until  he 
has  proceeded  against  principal  and 
other  sureties.    McOowan  v.  Hitt, 

4.  603 

TAXATION  AND  TAXES. 

1.  Notification  to  auditor  of  tax  levy, 
signed  by  chairman  of  board  of 
commissioners,  not  sufficient.  Dait 
V.  Bryce,  1,  1 

2.  But  notification  by  school  commis- 
sioner sufficient  for  school  tax.  Id. 
2.  1 

3.  Whether  school  tax  has  been  voted 
is  a  question  for  the  jury.    Id.  3,     1 

4.  Comptroller-general's  circular  not 
good  evidence  without  proof  of  sig- 
nature.    Id.  4,  2 

5.  Secondary  evidence  of  tax  executions 
properly  received  in  this  case.     Id. 

5,  2 

6.  Re- assessment  of  lands  for  taxation 
may  be  made  within  five  years. 
Ex  parte  Lynch,  4,  32 


7.  Fifty  per  cent,  penalty  imposed  on 
defaulting  tax-payers  not  unconsti- 
tutional.    Ex  parte  Lynch,  5,       32 

8.  Taxes  not  a  debt  for  which  one  may 
not  be  imprisoned.  Charletton  y. 
Oliver,  4,  47 

9.  License  tax  not  authorized  under 
power  to  tax  for  advantage,  etc.,  of 
city.     Id.  6,  47 

10.  Tax  receipts  admissible  to  show 
claim  to  property.  Ellen  v.  Ellen, 
6,  132 

TENANTS  IN  COMMON. 

1.  Two  tenants  in  common  may  sue 
for  their  part  of  the  land  without 
joining  a  co-tenant.  But  verdict 
nhould  be  for  only  their  shares,  and 
if  for  the  whole,  a  new  trial  must 
be  had,  as  the  verdict  cannot  be 
changed.   Bannister  v.  Bull,  7,     221 

TENDER. 

1.  Tender  of  debt  after  time  fixed  suffi- 
cient, if  creditor  granted  indulgence. 
Wood  V.  Babb,  3.  427 

2.  AH  objections  to  tender  waived,  ex- 
cept that  upon  which  refused.  Id, 
4.  427 

3.  Judgment  after  tender  should  be  for 
debt  only,  without  interest  or  costs. 
Id.  5,  427 

4.  Property  of  wife  mortgaged  to  se- 
cure her  husband's  debt  is  a  surety, 
and  discharged  by  tender  made. 
Wood  V.  Babb,  6,  427 

TIMBER. 

1.  In  action  to  recover  the  value  of 
timber  trees  cut,  the  issue  is  the 
ownership  of  the  trees  and  not  the 
title  or  possession  of  the  land. 
Luren  v.  Strait,  1.  465 

TRESPASS  TO  TRY  TITLE. 
See  Reoovbby  of  Real  Pbopibtt. 


TRIAL  JUSTICES. 

See  Courts,  28. 

1.  Action  in  trial  justices*  court  to  re- 
cover  personal    property   reqaires 


Digitized  by 


Google 


INDEX. 


671 


affidavit;  bnt  is  it  so  in  Circait 
Court  when  brought  there  by  ap- 
peal?    WilliarM  Y.  Irby,  1,        871 

2.  Plaintiff  ma^  elect  to  treat  snch 
action  when  it  reaches  the  Common 
Pleas  as  an  action  for  damages.  Id. 
2,  371 

3.  Account  secured  by  agricultural 
lien  may  be  sued  on  and  attachment 
issued  by  a  trial  justice,  whose  action 
could  not  be  questioned  for  irre^^u- 
larity  by  another  trial  justice. 
Jones  V  Clarkion,  2,  628 

4.  If  no  debt  was  due  process  was 
void.    Id.Z,  628 


TRUSTS  AND  TRUSTEES. 

See  Executors,  15. 

1.  Purchase  of  lands  for  use  of  another 
creates  a  resulting  trust,  and  the 
lands  may  be  mortgaged  by  cestui 
que  trust,  subject  to  trnstees'  right 
to  have  the  land  paid  for  out  of  its 
proceeds.    WxtteY.WolJt,^,         2b7 

2  Trustee  in  place  of  one  deceased 
ordered  to  be  appointed  to  preserve 
estate  for  remaindermen.  Mmden- 
hall  V.  Mower,  8,  304 

3.  Trustee  of  land  with  absolute  con- 
trol can  give  license  for  his  life  to 
railroad  company  to  use  as  a  road- 
bed.    Tutt  V.  R.  R,  Oo.,  2,  365 

4.  And  he  cannot  afterwards  recover 
it,  no  breach  of  trust  being  shown. 
Id.  3,  365 

b.  Where  trust  is  admitted  and  no  one 
objects,  the  court  will  order  the 
trusts  to  be  performed.  Coney  v. 
Timmons,  3,  379 

-6.  Action  barred  because  not  prose- 
cuted in  proper  time  by  the  trustee, 
who  held  the  legal  title.  Waring  y. 
R.  R.  Co.,  1  416 

7.  Good  faith  of  trustee  dealing  in  Con- 
federate money  has  weight.  Wilson 
V.  Braddy,  1,  517 

8.  Confederate  money  properly  received 
in  January,  1865.    Id.  2,  517 

d.  Lands  devised  to  trustees  to  divide 
between  A.  and  B.,  and  after  their 
death  to  divide  among  A.'s  and  £.*8 


children — legal  title  is  in  trustee. 
BristowY.McCall,\,  545 

10.  Interest  of  A.,  after  division,  could 
not  be  levied  on  under  execution  as 
a  use  executed.     Id.  2,  546 

11.  Nor  by  virtue  of  section  10  of 
Statute  of  Frauds.    Id.  3,  546 

12.  Where  answer  does  not  deny  facts 
which  raise  a  trust,  plaintiffs  not 
required  to  show  that  defendants 
had  knowledge  of  the  trust.  Lupo 
V.  True,  2,  579 

UNITED  STATES  COURTS. 
See  JuRiSDiOTioH. 

USAGE. 

1.  Notice  of  protest  by  mail  good  where 
it  is  the  usage.    Benedict  v.  Rose,  \, 

629 

VENDOR  AND  VENDOR'S  LIEN. 
See  Purchasers. 


VENUE. 
See  Practice,  35 ;  Criminal  Law,  9. 

VERDICT. 

See  Practice.  36;    Tehauts   iu 
Common. 

WARRANT. 
See  Criminal  Law,  10. 

WILLS. 
See  Limitation  of  Estates. 

1.  Not  revoked  by  subsequent  sale  of 
property.    Prater  v.  Whitile,  1,     40 

2.  Issue  of  will  or  no  will  is  tried  de 
novo  in  the  Circuit  Court  and  finding 
of  facts  by  the  Probate  Judge,  of  no 
influence  on  appeal.    Id.  2,  41 

3.  On  application  for  probate,  the  Pro- 
bate Court  has  jurisdiction  of  the 
question  of  execution  alone.    Id.  3, 

41 

4.  A  charge  imposed  by  an  unpuno- 
tuated  will  held  to  rest  upon  only 
one  of  two  tracts  devised. .  Howard 
V.  Wofford,  1.  148 

5.  Devise  to  friends  in  the  confident 
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hope  that  they  would  convey  to 
hastards,  is  void  uDder  the  act  of 
1795.  Bouknight  v.  Brown,  6,     156 

6.  A  devise  to  S.  (a  bastard)  for  life  and 
then  to  SQch  children  as  she  may 
leave  alive,  is  a  contingent  remain- 
der, and  if  valid  nnder  act  of  1795, 
fell  with  destruction  of  S.'s  estate. 
Id.  7,  166 

7.  Intention  of  testator  is  the  first  ob- 
ject of  inquiry.  Bannister  v.  Bull, 
1.  220 

8.  Devise  of  whole  estate,  J.'s  share  to 
her  for  life  and  then  to  her  children, 
gives  J.  a  life-estate  and  her  children 
a  vested  remainder.    Id.  2,         220 

9.  '*  Balance  of  my  estate  "  referred  to 
the  remaining  property,  "and 
"equally  divided  referred  to  the 
quantity.    Id,  3,  220 

10.  Children  means  immediate  off- 
spring, and  the  rule  in  Shelley's  case 
does  not  apply.    Id.  4,  220 

11.  Intention  of  testator  must  prevail. 
Mclntyrt  v.  Mclntyre,  1,  290 

12.  Rule  in  Shelley's  case  does  not 
apply  where  usue  is  so  qualified  as 
to  evince  as  intention  not  to 
denote  indefinite  descent.  Mclntyre 
V.  ifclntyre,  2,  290 

13.  Lands  devised  to  A.  for  life,  then 
to  her  children  for  life  and  then  to 
their  issue  and  heirs  forever;  the 
children  took  for  life.     Id.  3,      290 

14.  Devise  (in  1833)  to  A.  for  life,  with 
remainder  to  W.,  and  if  W.  should 
die  without  issue  then  to  H.,  etc., 
contemplated  an  indefinite  failure  to 
W.,  and  not  his  death,  without  issue 
in  A.'s  life- time.  Mangum  v.  PUster, 
1. 2,  316 

.16. "  Dying  without  issue  "  considered 
and  not  restricted  by  limitation  over 
to  one  by  name  nor  by  use  of  adverb 
"  then."    Id.  3.  4.  316 

16.  Lands  devised  to  trustees  to  divide 
between  A.  and  B ,  and  after  their 
death  to  divide  among  A.'s  and  B.'s 
children,  the  legal  title  remains  in 
the  trustee.    Brittow  v.  McCall,  1, 

17.  Life-tenant  held  to  have  fpower  of 
disposal  of  property  bequelithed  by 
terms  of  this  will,  and  not  account- 


able to  remaindermen      Moody  ▼. 
ndder,  1.  557 

18.  Conveyance  by  life-tenant  of  her 
interest  held  to  carry  a  power  ot 
disposal  given  by  the  will,  and  ih&t 
the  appointee  was  not  liable  for  side- 
made  of  property  given  by  the  will. 
Id.  2,  658 

19.  Or  it  might  be  construed  in  this 
case  as  a  power  of  attorney  from 
the  life-tenant.    Id.  3.  558 

20.  Will  construed  as  to  time  of  diyia- 
ion,  enjoyment  of  income,  etc ,  and 
how  moaified  by  consent  of  a  bene- 
ficiary and  by  change  in  the  prop- 
erty. 8haffer7.Sh(j^er,l,S,^    6& 

21.  ProvLBion  for  widow  was  in  lien  of 
dower,  and  conduct  of  widow  indi- 
cated an  election.  Shaffer  v.  Shaffer^ 
2.  625 

'     WITNESSES. 
See  EviDEircE. 

1.  Heir-at-law  not  incompetent  to 
prove  communication  between  an- 
cestor and  third  person.  McLaurvn 
v.TFtZson,  3,  402 

2.  Wife  of  prisoner  incompetent  for 
defense.    State  v.  Dodson,  4,       453 

3.  Witness  here  not  incompetent  nnder 
proviso  to  Section  415  of  the  Code. 
Shaw  V.  OunningJuim,  10,  631 

WORDS  AND  PHRASES. 

1.  Balance  of  my  estate.  Bannister 
V.  Bull,  3,  220 

2.  Equally  divided.    Id.  220 

3.  Children.    Id.  4.  220 

4.  Dying  without  issue.  Mangum  v. 
Fleeter,  3,  316 

5.  The  adverb  "  then."    Id,  4.        317 

6. "  Hereinafter,"  construed  to  mean 
hereinbefore.  Waring  v.  H.  R.  Co., 
2,  416 

7.  Stock,  capital  stock  and  preferred 
stock.    StaU  V.  B.  B,  Cb.,  1.       524 

8.  Accrued  interest.  SimrU  v.  Oole- 
man,  2,  627  " 

9.  Heavy  article.  Bonham  t.  R  B. 
Co,.  633 


^^'^^         "^^  niniti7( 
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